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Question Presented:
What, if any, obligations arise from the Lease & Asset Purchase Agreement for
(
) to provide care (both emergency and non-emergency) for indigent
patients?
Short Answer:
clearly has an obligation to provide indigent care under the Lease, but the exact scope
of that obligation is not well-defined, either in general or with respect to whether
is
required to ensure that non-employee physicians provide services to indigent patients.
Lease / Asset Purchase Agreement Provisions:
Section 6.5 of the Asset Purchase Agreement (hereinafter “APA”) provides that
“[c]ontinuously throughout the Term and any Extended Term, Lessee will provide Expanded
Care Services […] for the sick and injured in
County who seek treatment at the
Hospital, regardless of the cost of that care, even if it exceeds Sole Community Provider
Funds.”1
The APA clearly constitutes an enforceable agreement; § 4.2 states that the APA “will, upon
execution by the Lessee, constitute the valid, legal and binding obligation of Lessee.” In
addition, the obligation to provide some sort of indigent care not only appears in § 6.5, but is
echoed in a number of other provisions, including Lease § 4.10, in which the City/County agree
to reimburse
for the first three years of Expanded Care Services, but which explicitly
states that nothing in that section “shall be interpreted to affect Lessee’s obligations to provide
Expanded Care Services continuously throughout the Term and any Extended Term.” In
addition, failure to provide the indigent care services required in APA § 6.5 constitutes an “event
of default” on
’s behalf, triggering the City/County’s right to pursue specific performance
of those terms, and ultimately, if the default remains uncured, to terminate the lease. Since it
seems clear that
has some obligation, the extent of that obligation seems to hinge on the
definition of “Expanded Care Services.”

1

APA § 6.5 also requires
to “post a written statement of such policies in English and Spanish in an
appropriate location in the main lobby and in a prominent location in the emergency room of the Hospital,”
something that the hospital doesn’t seem to be doing. This requirement seems fairly cut-and-dry, and one that
we could push to have enforced fairly easily.
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APA § 6.5 defines Expanded Care Services as “(i) such care to the extent defined by the
scope of services currently reimbursable by New Mexico Medicaid and (ii) such care that is now
provided at the Hospital.” The definition thus limits the types of services required of
to
those for which Medicaid recipients would be covered and those which were offered by the
hospital prior to the transfer of operations to
(now
—
’s parent
company).
MMC’s policy on its Expanded Care Services limits that definition somewhat, adding the
requirement that the type of care not only was provided as of the transfer of operations, but
“continues to be provided at the hospital as of the date the individual seeks treatment.”2
Depending on how many services were provided previously that are no longer provided under
the new management, this additional limitation might run counter to APA § 6.5, in which
agrees “to institute and maintain […] policies for the treatment of indigent patients […] which
taken as a whole are no less favorable to the residents of the City and County than those
presently maintained by
.” (emphasis added). The “taken as a whole” language, however,
seems to give the hospital a good deal of leeway with respect to cutting certain services, as long
as the addition of other services roughly compensates for those cut.
The APA also seems to give the hospital a significant amount of discretion in the overall
provision of Expanded Care Services by stating that such services “shall be rendered by the
Hospital in the medically appropriate setting as determined in the sole discretion of Lessee
[
].” APA § 6.5.
Conclusion:
The hospital (at least the CFO, in one conversation) claims that it can do nothing to force
non-employee physicians to participate in indigent care services, but can only provide its
facilities free of charge for those physicians to do choose to participate.3 I think the largest
obstacle to using the Lease as leverage against that argument is the Lease’s complete silence on
the matter. Although the Lease clearly obligates
to care for indigent patients, the language
defining the extent of that care is (probably by design) ambiguous, allowing the hospital’s
policies to be taken “as a whole” when determining whether the care given is more or less
favorable than the care given previously, which appears to be the standard for determining
whether the hospital is meeting its obligations.
The Lease/APA clearly obligates
to provide some sort of indigent care. Generally, the
hospital is required to provide indigent patients with any services covered by Medicaid (and
which are generally provided at the hospital). What this requirement means with respect to the
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Administrative Policy and Procedure Manual. Section: Financial Operations.
Subject: Accounts Receivable – Expanded Care Services. Date: 12/97. Revised/Effective: 01/04; 08/04.
Although
s charity care policy includes reimbursements for physicians who admit indigent patients to the
hospital, it is limited to patients who qualify for the
County Health Care Program (HCP, formerly the
County Indigent Fund). Two questions are apparent, then: 1) to what extent do patients actually manage to get
care through this provision (i.e., to what extent do physicians actually admit indigent patients to the hospital)
and; 2) what happens to patients who do not qualify for the HCP but are still indigent and in need of care
(depending on how the HCP is actually administered, this might include the “truly” indigent, as opposed to the
merely “medically indigent”)?
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hospital’s obligation to ensure that non-employee physicians provide those services is unclear. It
seems at least arguable that an agreement to provide certain services (i.e., those covered by
Medicaid) is simply an empty promise if
doesn’t also have the obligation to ensure that
the services actually get provided, by whatever means necessary, including reimbursing
physicians for services at a rate that gives the physicians an actual incentive to provide the
services. On the other hand, the language defining Expanded Care Services as those “provided at
the hospital” could arguably limit the hospital’s obligation to services that the hospital provides
itself.
Ultimately, the Lease seems a useful source of leverage for a generalized argument that the
hospital ought to provide care to indigent patients, but it may not prove very useful in arguing
that
obligated itself to ensure that non-employee physicians provide that care.
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