Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=7a1c3963-478e-41e1-8596-e55a92d5e9b0

August 8,
August
8, 2008
2008

The
Issues
Guidance
on the Use
TheSEC
SEC
Issues
Guidance
on ofthe
Company
Sites
CompanyWeb
Web
Sites

Use of
Blase P.
Blase
P. Dillingham
Dillingham
Partner
bdillingham@manatt.com
bdillingham@manatt.com
310.312.4159

Linda Park
Park
Linda

Updating
guidance that
that the
the Securities
Securities and
andExchange
Exchange
Updating the
the guidance
Commission (the
the
Commission
(the “SEC”)
“SEC”)provided
providedinin 2000
2000 on
on the
the use
use of
of the
Internet and
and electronic
electronic media,
media, the
the SEC
SEC recently
recently issued
issued
Internet
guidance
use of
of company
company web
respect to
to
guidance on
on the
the use
web sites
sites with
with respect
antifraud provisions
provisions and
and certain
certain Exchange
Exchange Act
Act provisions,
provisions,
antifraud
focusing primarily
focusing
primarily on
on the
the following:
following:

?


When information
information posted
a company
company web
is
When
posted on
on a
web site
site is
“public” for
for purposes
purposes of
of the
the applicability
applicability of
of Regulation
Regulation
“public”
FD;
FD;

James J.
James
J. Vieceli
Vieceli
Partner
jvieceli@manatt.com
jvieceli@manatt.com
310.312.4246

Mark J.
J. Kelson
Mark
Kelson

Partner
Chair, Capital Markets
Practice Group
mkelson@manatt.com
mkelson@manatt.com
310.312.4156

 Company
Company liability
for information
information on
on company
company web
web
?
liability for

sites—including
sites—including

previously
previously

posted
posted

information,
information,

hyperlinks to
to third-party
third-partyinformation,
information,
summary
hyperlinks
summary
information and
and the
content of
of interactive
interactive web
web sites;
information
the content
sites;

Our Capital
Capital Markets
Markets Practice
Practice
Our
 The
The types
types of
of controls
controls and
andprocedures
procedures advisable
advisable with
with
?

respect to
and
respect
to such
such information;
information; and


?

The format
format of
ofinformation
informationpresented
presented on
on aa company
company web
web
The
site,
with
the
focus
on
readability,
not
printability.
site, with the focus on readability, not printability.

here.
A copy
of the
the SEC’s
SEC’s guidance
be found
found here.
A
copy of
guidance may
may be

Evaluating the
the “Public”
“Public” Nature
Natureof of
Information
Evaluating
Information
on

on

Company Web
Company
Web Sites
Sites

When Is
Information “Public”
“Public” for
for the
thePurposes
Purposes of
of Regulation
Regulation
When
Is Information
FD?
FD?

The SEC
SEC issued
circumstances under
under which
which
The
issued guidance
guidance on
on the
the circumstances
information
company web
web site
sitewould
wouldbebe
information posted
posted on
on aa company
considered “public”
“public” for
for the
the purposes
purposes of
of evaluating
evaluating the
the (1)
(1)
considered

Group represents
Group
represents publicly
publicly held
held
companies,
investment banks
banks
companies, investment
and institutional shareholders in
connection with public offerings
connection
offerings
of
equity and
and debt
debt securities.
securities.
of equity
We have
have particular
particular experience
experience
in initial
initial public
public offerings
offerings and
and
in
offerings
convertible and
and
offerings of
of convertible
other hybrid
hybrid securities.
securities. We
We
other
leading
represent
national
investment banks,
as
investment
banks, as
as well
well as
maintaining
an extensive
maintaining an
extensive base
base
of public
public corporate
corporate clients. Our
Our
lawyers
lawyers regularly
regularly participate
participate in
transactions involving
wide
transactions
involving aa wide
variety of
of industries,
industries, including
including
variety
manufacturing,
telecommunications, financial
financial
telecommunications,
services, media,
media, consumer
consumer
services,
products and
retail. We
We also
also
products
and retail.
advise our clients
clients with
with respect
respect
advise
to
governance
corporate
matters and
the design
design and
and
matters
and the
of
implementation
comprehensive
compliance

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=7a1c3963-478e-41e1-8596-e55a92d5e9b0

applicability of
Regulation FD
FD to to
subsequentprivate
private
applicability
of Regulation
subsequent

programs.

discussions or
discussions
or disclosure
disclosureofof the
the posted
posted information
information and
and (2)
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satisfaction of
of Regulation
Regulation FD’s
satisfaction
FD’s “public
“public disclosure”
disclosure” requirement.
requirement.
In evaluating
evaluating whether
whether information
information is
is public
public for
for the
the purposes
purposes of
of
In
assessing
subsequent selective
selective disclosure
disclosure may
may
assessing whether
whether aa subsequent
implicate Regulation
Regulation FD,
companies must
consider the
the
implicate
FD, companies
must consider
following elements:
following
elements:

(1)
Whether a
a company
company web
web site
site is
is aarecognized
recognized
(1) Whether
channel
of
distribution.
Satisfaction
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element
channel of distribution. Satisfaction of this element
depends on
company has
alert
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the company
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its web
web site
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itsdisclosure
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as well
as the
use by
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the
as
well as
the use
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and the
the market
market of
of the
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company’s
web site.
site.
(2)
Whether posting
posting of
of information
information on
on aa company
company web
web
(2) Whether
site
disseminates
the
information
so
that
it
is
available
site disseminates the information so that it is available
to
the securities
securities marketplace
marketplace in
in general.
general. The
The SEC
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to the
focuses
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which the
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on the
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and complexity
complexity of
of the
the information.
information.
?

The SEC
the information
information to
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FD because
because such
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be nonpublic.
nonpublic.
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Can the
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Public Disclosure
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Requirement of
of Regulation
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on a
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that once
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Regulation FD,
disclosure has
furnish a
a
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has been
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made, the
the company
company must
must file
file or
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Form 8-K
8-K or
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use an
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of
Form
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of
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to provide
distribution of
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to the
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has evolved
evolved and
and the
the use
use of
of the
the Internet
Internet has
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posting information
company’s web
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on a
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a
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method
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public
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under
Rule
may be a sufficient method of public disclosure under Rule
101(e) of
of Regulation
Regulation FD.
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101(e)
first two
two elements
elements listed
listed in
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the section
section above
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for evaluating
evaluating
first
whether the
information is
is public.
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whether
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theirweb
websites’
sites’
capability
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to
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to meet
the the
simultaneous
timing requirements
requirements for
for public
public
simultaneousoror prompt
prompt timing
disclosure once
disclosure has
has been
disclosure
once aa selective
selective disclosure
been made.
made.
Company Liability
for Information
Informationonon
Company
Web
Company
Liability for
Company
Web
Sites
Sites

The
provisions of
federal securities
securities laws
laws apply
The antifraud
antifraud provisions
of the
the federal
apply to
to
company
statements
made
on
the
Internet
in
the
same
way
company statements made on the Internet in the same way
they would
would apply
apply to
to any
any other
otherstatement
statement made
made by,
by,oror
they
attributable to,
company. These
These include
include postings
postings on
on and
and
attributable
to, aa company.
hyperlinks
from company
company web
web sites.
sites.
hyperlinks from
Effect
of Accessing
Accessing Previously
Statements
Effect of
Previously Posted
Posted Materials
Materials or
or Statements
on
Company Web
Web Sites
Sites
on Company
The SEC
SEC does
does not
not believe
believe that
thatcompanies
companies maintaining
maintaining
The

previously
web sites
sites
previously posted
posted materials
materials or
or statements
statements on
on their
their web
are
reissuing
or
republishing
such
materials
or
information
for
are reissuing or republishing such materials or information for
the
purposes of
the antifraud
antifraud provisions
provisions of
of the
the federal
federal
the purposes
of the
securities
laws
just
because
the
materials
or
statements
securities laws just because the materials or statements
remain
accessible to
This alleviates
alleviates the
the concern
concern
remain accessible
to the
the public.
public. This
that
companies may
duty to
to update
update the
the previously
previously
that companies
may have
have aa duty
posted
they are
are considered
considered to
be a
a
posted materials
materials or
or statements
statements ifif they
to be
new
by being
being “republished”
“republished” each
each time
materials
new statement
statement by
time the
the materials
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or statements
statements are
accessed on
web site.
site. Antifraud
Antifraud
or
are accessed
on the
the web

provisions do
statements when
were initially
initially
provisions
do apply
apply to
to statements
when they
they were
made or
or when
when the
thecompany
company restates
restates ororreissues
reissuesthe
the
made
statements.
statements.

When itit is
is not
not apparent
apparent to
to aareasonable
reasonable person
person that
that the
the
When
statements are
are historical,
historical, companies
companies should
statements
should clarify
clarify by:
by:
 Separately
Separately identifying
identifying the
the posted
postedmaterials
materials
?
or

or

statements
as being
and
statements as
being historical
historical or
or previously
previously posted;
posted; and
 Locating
Locating previously
previously posted
posted materials
materials or
statements in
a
?
or statements
in a
separate
company’s web
separate section
section of
of the
the company’s
web site.
site.
Hyperlinks to
Hyperlinks
to Third-Party
Third-Party Information
Information
Under Section
of the
the Exchange
Exchange Act
and Rule
Rule 10b-5,
Under
Section 10(b)
10(b) of
Act and
10b-5, aa
company can
third-party information
information to
to
company
can be
be held
held liable
liable for
for third-party
which
it
hyperlinks
from
its
web
site
and
which
could
be
which it hyperlinks from its web site and which could be
attributable to
the company.
company. As
As the
theSEC
SEC has
has explained
explained
attributable
to the
previously,
the
following
factors
influence
the
analysis
on
previously, the following factors influence the analysis on
whether the
the company
company has
hasadopted
adopted
hyperlinked
whether
the the
hyperlinked
information:
information:

 Context
Context of
ofthe
thehyperlink—what
hyperlink—what the
the company
company says
says about
about
?
the
hyperlink or
or what
what is
is implied
implied by
by the
the context
context in
in which
which
the hyperlink
the
company places
the company
places the
the hyperlink;
hyperlink;
 Risk
Risk of
of confusing
confusing the
theinvestors—the
investors—the presence
presence or
or
?

absence
confusion about
absence of
of precautions
precautions against
against investor
investor confusion
about
the
source of
and
the source
of information;
information; and

 Presentation
Presentation of
of the
the hyperlinked
hyperlinked information—how
information—how the
the
?

hyperlink
presented graphically
web site,
site,
hyperlink is
is presented
graphicallyon
on the
the web
including
layout of
of the
thescreen
screen containing
containing the
the
including the
the layout
hyperlink.
hyperlink.

The SEC
SEC has
The
has provided
provided further
further guidance
guidanceby
by stating
stating that
that aa
company faces
the
company
facespotential
potentialantifraud
antifraud liability
liability ifif the
the context
context of
of the
hyperlink
(including
where
the
company
has
placed
the
hyperlink (including where the company has placed the
hyperlink on
its web
web site)
site) and
and the
thehyperlinked
hyperlinked information
information
hyperlink
on its
together create
create a
a reasonable
reasonable inference
the company
company has
has
together
inference that
that the
approved or
endorsed the
hyperlinked information.
information. The
The SEC
SEC
approved
or endorsed
the hyperlinked
recommends that,
avoid potential
potential confusion,
confusion, the
the company
company
recommends
that, to
to avoid
should consider
should
consider explaining
explainingthe
the context
context of
of the
the hyperlink
hyperlink (e.g.,
(e.g.,
explicit endorsement
explicit
endorsement of
of the
the hyperlink
hyperlink or
or aa note
note that
that the
the thirdthirdparty web
web site
site contains
contains information
to
party
information that
that may
may be
be of
of interest
interest to
the reader).
reader). The
The SEC
SEC also
also suggests
suggests using
notices” or
or
the
using “exit
“exit notices”
“intermediate
screens” to
“intermediate screens”
to denote
denote that
that the
the hyperlink
hyperlink is
is to
to thirdthirdparty
information.
However,
the
SEC
notes
that
the
use
of
party information. However, the SEC notes that the use of
these
notices and
and screens
screens does
absolve a
company from
from
these notices
does not
not absolve
a company
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antifraud liability
liability ifif the
thefacts
factsand
andcircumstances
circumstances are
are sufficient
sufficient
antifraud
to infer
infer that
that the
the company
company has
has approved
approved or
endorsed the
to
or endorsed
the thirdthirdparty information.
information. Furthermore,
Furthermore, the
SEC notes
notes that
that a a
party
the SEC
disclaimer alone
sufficient to
insulate a
a company
company from
from
disclaimer
alone isis not
not sufficient
to insulate
antifraud liability
for hyperlinking
hyperlinking to
information that
knows,
antifraud
liability for
to information
that itit knows,
or is
is reckless
reckless in
is materially
false or
or misleading.
misleading.
or
in not
not knowing,
knowing, is
materially false
Summary Information
Summary
Information
The SEC
SEC strongly
when using
using summaries
summaries or
or
The
strongly suggests
suggests that,
that, when
overviews
on
their
web
sites,
companies
should
consider
ways
overviews on their web sites, companies should consider ways
to alert
alert readers
readers to
to the
the location
location of
of the
the detailed
detailed disclosure
disclosure from
from
to
which
such
information
is
derived
or
upon
which
such
which such information is derived or upon which such
overview is
other information
information about
about a
a
overview
is based,
based, as
as well
well as
as to
to other
company on
company’s web
The SEC
SEC recommends
recommends the
company
on a
a company’s
web site.
site. The
the
following techniques:
techniques:
following

?

Use of
of appropriate
appropriate titles;
Use
titles;

 Use
Use of
of additional
additional explanatory
explanatory language;
language;
?
 Use
Use and
and placement
placement of
of hyperlinks
hyperlinks (i.e.,
(i.e., placing
placing aa
?
summary
overview section
close proximity
proximity to
to
summary or
or overview
section in
in close

hyperlinks
the more
more detailed
detailed information
information from
from which
which
hyperlinks to
to the
the
summary or
or overview
overview is
and
the summary
is derived);
derived); and

 Use
Use of
of “layered”
“layered” or
or “tiered”
“tiered” format
format (i.e.,
(i.e.,organizing
organizing web
web
?

site
presentations such
present the
the most
most
site presentations
such that
that they
they present
important
summary or
overview information
information about
about a
a
important summary
or overview
company
opening page,
embedded links
company on
on the
the opening
page, with
with embedded
links to
to
the
more detailed
the more
detailed information).
information).

Interactive Web
Web Site
Site Features
Features
Interactive
The
provide the
the following
following
The SEC
SEChas
hastaken
taken this
this opportunity
opportunity to
to provide
guidance
companies hosting
blogs or
or
guidance for
for companies
hosting or
or participating
participating in
in blogs
electronic
electronic shareholder
shareholder forums:
forums:
 The
The antifraud
antifraud provisions
provisions of
of the
the federal
federal securities
securities laws
laws
?
apply
to blogs
blogs and
and to
toelectronic
electronic shareholder
shareholder forums.
forums.
apply to

Even though
though the
the forums
forums may
maybebe
informal
Even
informal
andand
conversational in
the
conversational
in nature,
nature, statements
statements made
made there
there by
by the

company
a person
person acting
acting on
on behalf
behalf of
of the
the
company(or
(or by
by a
company)
be treated
treated differently
differently from
from other
other
company) will
will not
not be
company statements.
company
statements.

Companies cannot
cannot require
require investors
investorsto waive
to waive
? Companies
protections
under
the
federal
securities
laws
protections under the federal securities laws as
as aa


condition
a blog
blog or
condition to
to entering
entering or
or participating
participating in
in a
or forum.
forum.

Disclosure Controls
Controls and
and Procedures
Procedures
Disclosure
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A company’s
company’s principal
and principal
principal financial
financial
A
principal executive
executive officer
officer and
officer must
must certify
certify as
as to
tothe
theeffectiveness
effectiveness of
ofdisclosure
disclosure
officer
controls
and procedures.
procedures. They
They must
must disclose
disclose their
their conclusions
conclusions
controls and
with
respect
to
information
that
is
posted
as
an
alternative
to
with respect to information that is posted as an alternative to
being
an Exchange
Exchange Act
need not
not
being provided
provided in
in an
Act report,
report, but
but need
disclose
their
conclusions
regarding
other
disclosures
of
disclose their conclusions regarding other disclosures of
information on
on a
a company’s
company’s web
information
web site.
site.
Format
and Readability
Readability
Format of
of Information
Information and
The
is necessary
necessary that
The SEC
SECcommented
commentedthat
thatitit does
does not
not think
think it
it is
that
information appearing
appearing on
information
on company
company web
web sites
sites satisfy
satisfy aa printerprinterfriendly standard
standard unless
unless the
SEC rules
friendly
the SEC
rules explicitly
explicitly require
require it.
it.
Conclusion
Conclusion
Companies should
web sites,
sites, the
the
Companies
shouldreview
reviewthe
thecontent
contentinin their
their web
context
and location
location of
of important
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