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INTRODUCTION
I. INTRODUCTION
Plaintiff,
counsel, respectfully
respectfully
Plaintiff,Thomas
Thomas Roberts,
Roberts, by
by and
and through
through undersigned
undersigned counsel,

submits
submits this
this Memorandum
Memorandum of
of Points
Points and
andAuthorities
Authorities in
in opposition
opposition to
to Defendants’
Defendants' Motion
Motion to
Dismiss, in Part and
and for
for Summary Judgment
Judgment(“Defendants’
("Defendants' Memorandum”)
Memorandum") and respectfully

asks this
this Court
Court to
to deny
denyDefendant’s
Defendant'smotion.
motion. Plaintiff
Plaintiff also
Memorandum of
of
asks
also submits this Memorandum
Points and
and Authorities
Authorities to support his Cross-Motion for
for Summary
Summary Judgment
Judgment and respectfully

asks this
this Court
Court to
to grant
grant Plaintiff’s
Plaintiff's Cross-Motion
asks
Cross-Motion for
forSummary
SummaryJudgment.
Judgment.

II. THE
THEADMINISTRATIVE
ADMINISTRATIVE
RECORD
II.
RECORD
before the
the Army
Army
It is important
important for
for the
the Court
Court to
to know
know what
what documents
documents were before

Records (the
when ititmade
made its
Board for Correction
Correction of
of Military
Military Records
(the “Board”
"Board" or “ABCMR”)
"ABCMR") when
1 i The Administrative Record ("AR") prepared by Defendants
decisionininthis
thiscase.
case.
decision
The Administrative Record (“AR”) prepared by Defendants fails to
fails to

include Exhibits
Exhibits CC through
through JJ of
of Mr.
Mr.Roberts'
Roberts’June
June 4,
4, 2004,
2004, submission
submission to the Board, a total
Mr. Roberts
of 51 pages.
pages. Some
Some of
of the
the documents that Mr.
Roberts tried
tried to
to submit
submitto
tothe
the Board,
Board,such
such as
as

and military
military records,
appear elsewhere
elsewhereininthe
theAdministrative
Administrative Record.
Record. Other
certain medical and
records, appear
important documents
important
documents submitted by
by Mr.
Mr.Roberts,
Roberts,such
such as
as his waiver
waiver of
ofaa discharge
discharge hearing,

counsel and
and the
the right
right to submit statements
statementsin
in his
his own
own behalf,
behalf, and
and copies
copiesof
of Army
Army Regulations

the period
period of
of Mr.
Mr. Roberts'
placed in
in the
the Administrative
Administrative
dating back to the
Roberts’ service, were not placed

Record.
Record. AAcomplete
complete copy
copy of
of Mr.
Mr.Roberts'
Roberts’Request
Request for
for Reconsideration
Reconsideration with exhibits --- the
the
to the
the Complaint
Complaint as Attachment I.
document that the Board refused to consider -- is attached
attached to
I.

1

i "The
“The task
task of
of the
the reviewing
reviewingcourt
courtisistotoapply
applythe
theappropriate
appropriateAPA
APAstandard
standardof
ofreview,
review,55U.
U.S.S.C.
C.§§706,,
706, to
to the
the
agency decision
decision based
basedon
onthe
therecord
recordthe
theagency
agencypresents
presents
reviewing
court."Florida
FloridaPower
Power&
& Light
Light Co. v.
agency
to to
thethe
reviewing
court.”
v.
Lorion,
Lorion, 470
470 U.S.
U.S. 729,
729, 744
744 (1985).
(1985).
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February 19,
19, 2004,
2004, the
theABCMR
ABCMR responded
promptly to Mr. Roberts'
On February
responded promptly
Roberts’

request for
records (AR
(AR 42).
42). However,
However,he
hehas
has been
been unable to review a
request
for relevant
relevant ABCMR
ABCMR records
complete copy
copy of
of his
his military
military personnel
records. Mr.
Mr. Roberts'
for his
his military
military
complete
personnel records.
Roberts’ request
request for
records was
was received
received by
by the
the National
National Personnel
Personnel Records
RecordsCenter
Center(“NPRC”)
("NPRC") on February 13,

2004. AR
AR36,
36,37.
37.AAsecond
secondletter,
letter,emphasizing
emphasizingMr.
Mr.Roberts
Robertsneed
needfor
forthe
therecords,
records,was
was sent
sent

April 9,
on May
May 6, 2004
2004 (AR
(AR 39). On
on April
9, 2004
2004 (AR
(AR38),
38),and
and aa third
third letter
letter was
was sent
sent on
On January
January
30, 2006, after this case
was filed,
filed, the NPRC advised that his military
case was
militaryrecords
recordshad
had been
been sent
sent

Human Resources
Resources Command.
See Exhibit
to the U.S. Army
Army Human
Command. See
Exhibit A.
Many
Administrative Record
Many of
of the
the documents
documents appearing in the Administrative
Record bear
bear a

stampednumber
number“322”
"322" in
in the
thelower
lower right
right hand
handcorner.
corer. "322"
stamped
“322”isisaadesignation
designationused
used by
by the

Department
of Veterans
VeteransAffairs
Affairs(“VA”)
("VA") Montgomery,
Department of
Montgomery, Alabama,
Alabama, Regional Office. See
See
Exhibit
no way
way of
of
Exhibit B,
B, Declaration
Declaration of
of John
John E. Howell, Esq.
Esq. Although
Although Mr.
Mr.Roberts
Roberts has
has no
knowing
so-called “322”
"322" documents
endedup
upininhis
hisofficial
official Military
Military Personnel
knowing how
how these
these so-called
documents ended
Personnel
Records Jacket,
Jacket, itit is clear that some,
some, and
and possibly
possibly all, of
of these
these documents were submitted to

the Board by Mr. Roberts himself.
himself AtAtleast
leastone
one"322"
“322”document,
document,the
theJune
June 6,
6, 1969,
1969,
recommendation
for discharge,
discharge,in
in Mr.
Mr. Roberts
Roberts official
official personnel
file was submitted
submitted by
by him
recommendation for
personnel file

to the Board and
and bears
bearshis
hishandwritten
handwrittennotes
notesininthe
themargin.
margin.See
SeeAR
AR255.
255.Although
Although many
many of
of
these
documentswere
werecited
citedby
by the
theBoard
Board as
asevidence
evidenceofofMr.
Mr. Roberts’
Roberts' admittedly uneven
these documents

military
militaryrecord,
record, the
the fact
fact that
that Mr.
Mr.Roberts
Roberts submitted
submitted them
them to
to the
the Board militates
militates against
against any
Mr. Roberts
inference that somehow Mr.
Roberts intended
intended to
to deceive
deceive the Board.
Board.

The Administrative
Record contains three
Administrative Record
three pages
pages(AR
(AR55-57)
55-57)of
of an
anABCMR
ABCMR
responseto
toan
anunknown
unknownapplicant
applicantthat
thatisisobviously
obviouslynot
notMr.
Mr. Roberts.
Roberts. However,
decision in response

that portion of
ABCMR decision
thirty-two years
of an ABCMR
decision regarding
regarding an
an incident that occurred thirty-two
years after
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Mr.
Mr. Roberts'
Roberts’discharge
discharge is
is nevertheless
nevertheless instructive in
in that
that the
the Board
Board found
found that
that aa General
Discharge was appropriate for a soldier
soldier convicted
convicted in
inaa Korean
Koreancourt
courtofofaggravated
aggravatedassault.
assault.
Unlike
UnlikeMr.
Mr.Roberts,
Roberts,that
thatsoldier
soldierappeared
appearedatathis
hisdischarge
dischargehearing
hearingrepresented
represented by
by counsel.
counsel.

III.
STATEMENTOF
OFFACTS
FACTS
III. STATEMENT
Plaintiff,
servedin
in the
theU.S.
U.S.Army
Army from
from July 1967
1967 until
until July
Plaintiff,Thomas
Thomas Roberts,
Roberts, served
1969 and
and from
from July 1971 to August 1971. AR
1969
AR49,
49,187.
187.He
Hehas
hasbeen
beendiagnosed
diagnosed and
and treated
treated

by the VA
VA for
stressdisorder
disorder(“PTSD”)
("PTSD") owing to
forchronic
chronicand
and severe
severe post-traumatic stress

psychological trauma
trauma suffered
sufferedduring
duringcombat
combatininVietnam.
Vietnam. AR
AR 97-108.
97-108. Mr.
Mr. Roberts
Roberts is

seeking
of aa March
March 17, 2005, decision by the
that ignored
ignored the
seeking judicial
judicial review of
the ABCMR
ABCMR that
Request for
He also
also seeks
seeks review
Request
for Reconsideration
Reconsideration that
that he
hesubmitted
submittedon
onJune
June4,4,2004.
2004. AR
AR 1. He
of the Board's
Board’s decision
decision of
of September
September 6, 2001, the
May 16,
16, 2002, that
the Board’s
Board's decision of May
relied on
on the
the September 2001 decision, and the Board’s
January 21 and July 15, 2003, denials
relied
Board's January
of requests for reconsideration.
reconsideration.
Mr.
submission to
to the
the ABCMR,
ABCMR, the first
Mr. Roberts'
Roberts’ June
June 4, 2004, submission
first that
that he
he
submitted with
withthe
theassistance
assistance of
of legal
legalcounsel,
counsel,raised
raisednew
newissues
issues and
and presented
presented new and

material
material evidence
evidence --B-issues
issues and
and evidence
evidence that
that had
had never
never before
before been
been presented to, or

considered by,
by, the
theBoard.
Board. Plaintiff=s
Plaintiffs submission
considered
submissionshowed,
showed, for
for example,
example, that the Board relied
upon documents
documents that
that either
either did
did not
not exist
exist or
or were
were not
not made
madeavailable
availableto
toPlaintiff;
Plaintiff; that a key
Board conclusion was not only not
not supported, but was actually contradicted, by evidence in
the record; that the 1969 discharge
discharge procedure
procedure was
was fatally
fatally defective because
Plaintiff was
because Plaintiff
was

misled into
into waiving
waivinghis
hisright
righttotocounsel
counseland
andaahearing;
hearing;and
andthat
thatthe
the discharge
discharge procedure
procedure

failed to follow
follow Army
Armyregulations
regulations in
in effect
effect at
at the time. AR
AR2-39;
2-39; Complaint
Complaint Attachment
Attachment I.I.
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Mr. Roberts'
1967, with
with his enlistment in
Mr.
Roberts’ military
militaryservice
servicebegan
began on July 13, 1967,

the U.S.
U.S. Army
Army for a period
period of
of three
threeyears.
years.AR
AR302.
302. After
Afer completing
completing his
his initial
initialtraining
trainingas
as a
light weapons
light
weapons infantryman,
infantryman,he
hewas
wasordered
ordered to
toVietnam
Vietnamas
asaascout
scout observer
observer on
on June
June 17,
17, 1968.
1968.

AR
Combat Infantryman’s
Infantryman's
AR 249.
249. After
Afterseeing
seeingcombat
combatininVietnam,
Vietnam,and
and being
being awarded
awarded the Combat
Badge (AR 250) , he was ordered
ordered to
to Korea
Korea on
on August
August 28, 1969,
1969, under
under the
theprovisions
provisions of
of

Army
of Vietnam
Vietnam service
service for
for soldiers
soldiers with
with
Army Regulation
Regulation 614-17,
614-17, which
which authorizes
authorizes deferments
deferments of

family members
already serving
serving in
in Vietnam
Vietnam (Mr.
(Mr. Roberts'
was serving
serving in
in the
the Air
Air
family
members already
Roberts’ brother was

Force
in Vietnam).
Vietnam). AR
Force in
AR 318.
318. See
See Exhibit
Exhibit C,
C, Army
ArmyRegulation
Regulation 614-17
614-17 (April
(April4,
4, 1968).
1968).
was confined
confined in
in Korea
Korea to
to the
the Eighth
Eighth Army
Army
On March 28, 1969, Mr. Roberts was
Stockade. AR
April 17,
Stockade.
AR 34,
34, 60. 2 On April
17, 1969,
1969, while
while still
stillininconfinement,
confinement,he
he was
was convicted
convicted by a
60.2
special court-martial of
of for
forvarious
variousoffenses
offenses occurring
occurringbetween
between December
December 25, 1968, and

March 18, 1969.
1969. Although
dismissed for
for lack
lack of
of
Although two
twospecifcations
specificationsofoftwo
twocharges3
charges 3 were dismissed
sufficient evidence,
was convicted
convicted of
of leaving
leaving his
his place
place of
of duty
duty without
without proper authority,
sufficient
evidence, he was

violating
wrongfully appropriating
an Army
Army truck, wrongful
violating curfew,
curfew, stealing Army property, wrongfully
appropriating an
possession
of marijuana,
marijuana, and
and breaking
breaking restriction.
restriction. On
possession of
OnMay
May7,7,1969,
1969,and
andhe
hewas
wassentenced
sentenced to

six months confinement at hard
AR 34,
34, 60,
60, 323-325.
323-325.
hard labor.
labor. AR
On May 13, 1969,
1969, after
after forty-eight
forty-eight days
in pre-trial confinement,
confnement, and
days in
and awaiting
another 132
132 days
days of
of confinement
confinement at
at hard
hard labor,
labor, Mr.
Mr. Roberts waived his right
another
right to
to counsel,
counsel, a
hearing, and the right to
to submit
submit statements
statements in
in his
his own
own behalf
behalfand
and agreed
agreed to
to be
be discharged

2
2

records inexplicably
inexplicably show
It is impossible to verify
verifythis
thisdate
date from
fromMr.
Mr.Roberts'
Roberts’service
servicerecords
recordsbecause
because his records
confnement in 1969, not even
even for
for his
his final
fnal court-martial.
no pre-trial or post-trial confinement
court-martial. For
Forexample,
example, item
item 39
39 of
of his
his
1969 DD
DD Form 214
214 Discharge
Discharge(AR
(AR 49)
49) and
anditem
item 44
44of
of his
his DA
DA Form 20, Record
Record of
of Service,
Service,(AR
(AR 250)
250) list
list only
1969
1968 confinements.
confnements. However,
(AR 252),
his 1968
However,Mr.
Mr.Roberts'
Roberts’DA
DAForm
Form2020does
doesindicate
indicatehis
his66months
monthssentence
sentence (AR
252),
the June
June6,
6,1969
1969recommendation
recommendationfor
for discharge
discharge indicates
indicates that
that he
hewas
wasassigned
assignedtotothe
the“Correctional
"Correctional Holding
Holding
and the
Detachment" on
on May
May 14,
14, 1969.
1969. AR
Detachment”
AR 255.
255.
3
Specifcation and
IV and specification
specifcation 44 of
V were dismissed
for lack
lack of
of sufficient
suffcient evidence.
and Charge
Charge IV
of Charge
Charge V
dismissed for
evidence.
3 Specification
AR
herein to
to “charges”
"charges" will
will include
AR 325.
325. Subsequent
Subsequent references
references herein
includecharges
charges as
as well
well as
as specifcations
specificationstotocharges.
charges.
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from the Army for
Complaint, Attach.
Attach. I,I, Ex.
Ex. D
D (document
(documentnot
notininAR).
AR). On
for unfitness.
unfitness. See
See Complaint,

medical file,
file,he
he may
may have
have attempted
attempted suicide.
AR 327.
327.
May 18, 1969, according to
to his
his field
feld medical
suicide. AR
he was
was discharged
dischargedfrom
from the
theArmy
Army Under Conditions Other
On July 22, 1969, he

Honorable (UCOTH).
(UCOTH).44 Mr.
Than Honorable
Mr.Roberts'
Roberts’DD
DDForm
Form214,
214,the
theReport
Reportof
ofDischarge,
Discharge, indicates
indicates
that he properly received the National Defense Service
Service Medal,
Medal, the Vietnam Service Medal,

the Air
Air Medal,
Combat Infantryman
Infantryman Badge.
Badge. AR
Medal, and
and the Combat
AR 49.
49.

On May 10, 1971, Mr. Robert applied to the Army Discharge Review Board
("ADRB") for
AR 237.
237. On
OnJuly
July28,
28, 1971,
1971, Mr.
Mr.Roberts
Roberts re(“ADRB”)
forananupgrade
upgradetotohis
hisdischarge.
discharge.55 AR

the Army
Army for
period. AR
enlisted in the
for another
another three-year
three-year period.
AR 199.
199. Less
Lessthan
than one
one month later, on
August
with an
August 19,
19, 1971,
1971, he
he was discharged with
an Honorable
Honorable Discharge
Discharge on
on the
the basis
basis of
of erroneous
erroneous

enlistment. AR
AR214.
214. On
OnDecember
December18,
18, 1972,
1972, the
the Army
ArmyDischarge
Discharge Review
Review Board
Board denied Mr.
Mr.
Roberts'
discharge. AR
AR 231.
Roberts’ May
May 10,
10, 1971,
1971, request
request for an upgraded
upgraded discharge.
231.

he applied
applied for
for an
an upgraded
upgradeddischarge
dischargetotothe
theABCMR.
ABCMR. AR
AR
On May 29, 2001, he

93. His
Hisapplication
applicationattached
attachedVA
VAmedical
medicalrecords
recordsindicating
indicatingthat
thathehehad
hadbeen
beendiagnosed
diagnosed as
as
suffering from
from combat-related
combat-related PTSD. He
Healso
also attached
attached a letter from the Coordinator of his
VA
VA PTSD
PTSD Clinical
ClinicalTeam,
Team, who
who noted
noted that Mr.
Mr. Roberts'
Roberts’ condition
condition was
was overlooked or
misdiagnosed
at the
the time
time and
and that
that his
his lack
lack of
of treatment
treatment resulted
resulted in
in “his
"his incarceration,
misdiagnosed at
mistreatment and discharged with
with other
other than
than an
an honorable discharge, instead of a medical

due to
to combat
combat related
relatedPTSD.@
PTSD." AR
due
AR 96-97.
96-97.

4 See
SeeWhite
White v.
v. Secretary
Secretaryof
of the
theArmy,
Army, 878 F.2d
F.2d 501,
501, 502-504
502-504 (D.C.
(D.C. Cir. 1989), for
for aa description and
comparison of the five
fve types
of
Army
discharges
and
the
requirements
for
each.
types of Army discharges and the requirements for each.
5
5 Unlike
Unlike the
the Army
Army Board for Correction of
of Military
MilitaryRecords,
Records,which
whichisiscomposed
composed of
of civilians
civiliansappointed
appointed by
by the
the
Secretary
of
the
Army,
10
U.S.C.
§
1552(a),
the
Army
Discharge
Review
Board
may
be
composed
of
military
Secretary of the Army,
1552(a), the Army
be composed of military
members, 10
10U.S.C.
U.S.C.§§1553.
1553. See,
See,Wilson
Wilsonv.
v.Sec’y
Sec'y of
of the
theNavy,
Navy, 417
417F.2d
F.2d297
297(3d
(3dCir.
Cir.1969)
1969)(The
(The[“Army
["Army
members,
Discharge] Review Board
Boardisistotobe
bedistinguished
distinguishedfrom
fromthe
theCorrection
CorrectionBoard,
Board,created
createdpursuant
pursuant to
to 10
10 U.S.C.
U.S.C.
§ 1552. That statute
statute requires
requires that
that the
the Correction
Correction Board be composed
composed of
of civilians
civilians ...
."). In
§1552.
....”).
InMr.
Mr.Roberts'
Roberts’case,
case, the
the
Army Discharge
Discharge Review Board was composed
members. AR
AR 230.
230.
Army
composedentirely
entirelyof
of military
military members.
4
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In a September
September 6,
6, 2001,
2001, Memorandum
Memorandum of Consideration the Board rejected
Mr.
discharge, finding
finding that he failed to submit
Mr. Roberts'
Roberts’ request
request for
for an
an upgrade of his discharge,

sufficient relevant
demonstrate the
theexistence
existenceofofprobable
probableerror
errorororinjustice.
injustice. AR
AR
sufficient
relevant evidence
evidence to demonstrate

83-90. The
The Board's
Board’s decision
decision referred to aa second
secondversion
versionofofPlaintiff=s
Plaintiffs July 22, 1969 DD
Form 214, Report of Discharge, that indicated Plaintiff
Plaintiffreceived
receivedan
an Honorable
Honorable discharge
discharge and

that the
theABCMR
ABCMR could not substantiate.
additional decorations
decorations that
substantiate. Noting that itit received
received this

version of his DD Form 214 Afrom
"from an unknown source@
source"(AR
(AR 86),
86), the
theABCMR
ABCMR obviously
believed this document to be spurious,
spurious, and
and could
could only
only have
have concluded
concluded that
that Plaintiff
Plaintiff had

something to
to do
do with
with it. Yet,
military personnel
something
Yet,ininspite
spiteofofrepeated
repeated requests
requests for his complete military
personnel

file (AR
produced for
for Mr.
Mr. Roberts
Roberts (AR
(AR 33-35) until
file
(AR36-43),
36-43), this
this document
document (AR
(AR 188)
188) was not produced

the Administrative Record
Record was
wasfiled
fled in this litigation.
litigation.
September 6,
6, 2001,
2001, decision
decision of
of the ABCMR
ABCMR also
The September
alsonoted
noted that
that ititpossessed
possessed

DD Form 398, Statement
of Personal
Personal History,
History, prepared
prepared in
in connection
connection with
with
and relied upon aa DD
Statement of

Plaintiffs
that did
did not
notreflect
refect his prior
prior service.
service. AR 86. This
Plaintiff=ssecond
second enlistment, that
Thisdocument
document
has
never been
beenmade
madeavailable
availabletotoPlaintiff
Plaintiff (AR
(AR 33-35) in spite of Plaintiffs
has never
Plaintiff=srepeated
repeatedrequests
requests

for his complete
military personnel
file (AR 36-43), and it is not in the Administrative
Administrative
complete military
personnel file
Record.
Record.

On May 16, 2002, the ABCMR,
ABCMR, noting
notingits
itsdecision
decisionofofSeptember
September 6,
6, 2001,
2001,

determined that
that Mr.
Mr. Roberts
Roberts had
had “failed
"failed to submit suffcient
determined
sufficientrelevant
relevantevidence
evidence to
to demonstrate
demonstrate

the existence
AR 67-69.
67-69. On
OnJanuary
January 21,
21, 2003,
2003, the Board
existenceof
of probable
probableerror
erroror
orinjustice.”
injustice." AR
wrote to
to Mr.
Mr.Roberts
Roberts stating
stating that
that his
his original
originalapplication
applicationwas
wasdenied
deniedon
onSeptember
September 6, 2001,
that the
the Board
Board staff
staff had
had reviewed
reviewed Mr.
Mr. Roberts'
and that
Roberts’ June
June 10, 2002, application and
should not
not be
be reopened.
reopened. AR
AR 47.
determined that his case
case should
47.
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Mr. Roberts
On July 15, 2003, the Board wrote again to Mr.
Roberts stating that his

original application
September6,6,2001,
2001,that
thatPlaintiff=s
Plaintiffs first request
for
original
application was
was denied on September
request for
reconsideration was Aadministratively
"administratively denied"
denied@ by
bythe
the staff
staffon
onJanuary
January 21,
21, 2003,
2003, and
and that his

December 27, 2002, request
tore-open
re-open the
the September
September 6,
request did
did not contain evidence sufficient
sufficient to
decision. AR
2001 decision.
AR 45.
45.
June 4,
4, 2004,
2004, Mr.
Mr. Roberts filed
filed by
On June
by counsel
counsel aa Request
Request for Reconsideration

reciting
filed with
reciting that
that itit was
was the
the frst
firstrequest
request that
that he
he had filed
withthe
thedirect
directassistance
assistance of legal

counsel.
AR2.
2.The
Therequest
requestnoted
notedthat
that the
the accompanying
accompanying twenty-nine
twenty-nine page
page memorandum
counsel. AR
(AR 3-32) and fifty-four
fifty-four pages
(AR
pages of
of exhibits
exhibits (Complaint
(Complaint Attach.
Attach. I)I)ininsupport
support of
ofhis
his request
request
raised a number of
presented to
to or
or considered by the
of issues
issues and facts that had never been presented

Board.
Board. The June 4, 2004, pleading also:
also:

evidence showing
showing that
that the
the September
September6,6,2001,
2001,ABCMR
ABCMR decision
-- presented
presented evidence
was based
based on
on documents
documents such
suchas
asthe
theversion
versionof
of the
theDD
DD Form 214
"obtained from
from an
an unknown
unknown source@
source"that
thateither
eitherdid
didnot
notexist
existor
orifif itit did
Aobtained
exist was
was not
not made
madeavailable
availableto
toMr.
Mr. Roberts
Roberts or
or his
his attorneys.
attorneys. AR 1415.
15.

that the
the ABCMR=s
ABCMR's September
6,2001,
2001,finding
finding that
that Athere
"thereisissufficient
suffcient
-- noted that
September 6,
the applicant
applicant more
more appropriately
appropriately should
evidence to conclude that the
been processed
processedfor
for separation
separationfrom
from his second
second enlistment
enlistment by
have been
reason of
of fraudulent entry@
entry" was not only
reason
only not
not supported
supported by
by the
the record,
record. For
but actually contradicted by evidence in the record.
For his
his second
second
service number
number that
that he
he received
received for
for
enlistment, he received the same
same service
his first enlistment. His
HisDA
DAForm
Form20
20records
recordshis
his prior
priorenlisted
enlisted service.
service.
AR
AR 15-17.
15-17.
showed that
that Mr.
Mr. Roberts'
-- showed
Roberts’ May
May 13,
13, 1969,
1969, waiver
waiverof
ofcounsel
counseland
and aa hearing
was fatally
fatally defective
defectivebecause
because itit was
was secured
secured under misleading terms
because
hewas
wastold
told that
that he
he could
could receive either a General or a
because he
UCOTH
UCOTH Discharge
Discharge when in fact Army
Army regulations
regulations in
in effect
effect at
at the time
UCOTH discharge.
discharge. AAGeneral
GeneralDischarge
Discharge was
was not an
required a UCOTH
option.
option.
Army's 1969
-- showed that the Army=s
1969 UCOTH
UCOTHdischarge
dischargemust
mustbe
beset
setaside
asidebecause
because
it did
did not
not follow
followthe
therequirements
requirements of Army
ArmyRegulations
Regulations in
in effect
effect at
at the
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time for
for the
the discharge
discharge of soldiers. Namely,
Namely,the
thedischarge
discharge procedure
procedure
to the
the waiver
waiver of
of
failed (i)
(i) to
to make
make required findings with
with respect
respect to
and rehabilitation,
rehabilitation, (ii)
(ii) to
counseling and
to make
make the required
recommendation by the unit commander, and
and (iii)
(iii) to
to exclude
exclude records
records
of prior non-judicial
non-judicial punishments.
punishments. AR
AR 19-25.
19-25.

September 7,
7, 2004,
2004, while
while Mr.
Mr. Roberts'
On September
Roberts’ Request
Request for
for Reconsideration
Reconsideration was
was

still pending
ABCMR, Judge
still
pending at the ABCMR,
Judge Ricardo Urbina
Urbina of
of this
this Court
Courtissued
issued a Memorandum

Army, 335
48 (Sept.
(Sept.7,
7,2004)
2004)(“Lipsman
("Lipsman II”),
II"),
Opinion in
in Lipsman
Lipsman v.
v. Sec'y
Sec=y of the Army,
335 F.Supp.2d
F.Supp.2d 48

finding
that subsection
subsection 2-15(b)
Regulation 15-185
15-185 violated the provisions of 10
finding that
2-15(b) of Army
Army Regulation
' 1552, the
operating statute,
statute, because
staff and
and not
U.S.C. §
the ABCMR=s
ABCMR's operating
becauseititpermitted
permittedABCMR
ABCMR staff
the Board to make
make decisions
decisionsidentical
identical with
with those
those made
madeininMr.
Mr. Roberts’
Roberts' applications.
applications. The

specifcally found
Court specifically
foundthat
thatthe
the Board's
Board=s delegation
delegation of
of actions
actions to its staff was arbitrary or

capricious and
Id. at
at 53.
53.
and not
not in
in accordance
accordancewith
with law.
law. Id.
March 17,
On March
17, 2005,
2005, the
the Board
Board returned
returned the
the June
June 4, 2004, memorandum and

exhibits filed by Mr.
Mr. Roberts'
directly to
to Mr.
Mr. Roberts.
Roberts. AR 1. The
Roberts’ counsel
counsel directly
The Board's
Board’s letter
noted that Mr. Roberts'
considered on
on September
September6,6,2001,
2001,that
thatno
nofurther
furtherABCMR
ABCMR
Roberts’ case
case was considered
had exhausted
exhaustedall
all of
of his administrative
administrative remedies,
Mr.
action is contemplated, that he had
remedies, and that Mr.

Roberts
hadthe
theoption
optionofofseeking
seekingArelief
"reliefininaacourt
courtofofappropriate
appropriatejurisdiction.@
jurisdiction." Without
Roberts had
citing Lipsman,
"a recent
recent court
court decision”
decision" ordering the
the deletion
deletion of
of
the Board referred to “a
citing
Lipsman, the
paragraph
2-15b of
of AR
AR 15-185,
that the
the effect
effect of
of the decision Anow
"now permits an
paragraph 2-15b
15-185, and
and stated
stated that

reconsideration of
of an
an earlier
earlier ABCMR
ABCMR decision
applicant to request
request reconsideration
decision ififthe
the request
request is received

within
within one
one year
year of the ABCMR's
ABCMR=soriginal
originaldecision
decisionand
and itithas
has not
not been
been previously

reconsidered.@ AR
AR 1.
1.
reconsidered."
Mr. Roberts,
Mr.
Roberts, by
by counsel,
counsel, brought this
this action
action on
on December
December 20, 2005, alleging
that the Board’s
Board's actions
decisions of
of May 16, 2002,
actions of
of September
September 6, 2001, and its subsequent
subsequent decisions
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January 21, 2003, and
relied upon
upon the
the September
September 6, 2001, decision
January
and July
July 15, 2003, which relied
Procedure Act,
because itit relied
violated the Administrative Procedure
Act, 55 U.S.C.
U.S.C. §§706(2)(A)
706(2)(A) (“APA”)
("APA") because
upon documents
documents not
not in
in the record and
and not
not available
available to
to Plaintiff
Plaintiff or
or his
his attorneys,
attorneys, made
made

conclusions that were either contradicted or not
not supported
supported by the record, and ignored the
Army's
of soldiers.
soldiers. Complaint
Army’sfailure
failureto
tofollow
followitsitsown
ownregulations
regulationsgoverning
governing the
the discharge
discharge of

at ¶ 31. Mr.
Mr.Roberts
Robertsalso
also alleged
alleged that
that the
the March
March17,
17,2005,
2005, refusal
refusalto
toconsider
consider his
his June
June 4,
2004, Request
Request for Reconsideration, which
whichpresented
presented new
new issues
issues and new and material
evidence, violated
violated the
theAPA.
APA. Complaint
evidence,
Complaint at
at ¶ 33. Lastly,
Lastly,Mr.
Mr.Roberts
Roberts alleged
alleged that Board's
Board’s

decisions of January 21, 2003, and
and July
July 15, 2003, were made
made by
by staff
staff and
and therefore
therefore violated
violated
10 U.S.C.
U.S.C. §§ 1552.
1552. See
Lipsman II.
II. Complaint
Complaintatat¶¶ 35.
35. Mr.
Mr.Roberts
Robertsasked
askedthat
thatthe
the decisions
decisions
10
See Lipsman
aside and
and that
that the
theBoard
Board be
bedirected
directedto
to re-characterize
re-characterizeMr.
Mr. Roberts’
Roberts' 1969
of the Board be set aside
as either
either Honorable
Honorable or General. In
discharge as
Inthe
thealternative,
alternative,he
heasked
askedthat
thatthe
thecause
cause be

remanded
to the
the Board
Board with
with instructions
remanded to
instructionsto
toconsider
considerthe
thenew
newissues
issues and the new and material

Mr. Roberts'
evidence supplied by Mr.
Roberts’June
June 4,
4, 2004,
2004, submission.
submission.

IV.
ARGUMENT
IV. ARGUMENT
A. The Complaint
ComplaintShould
Should Not
NotBe
Be Dismissed
Dismissed

Citing
Fed.R.Civ.P. 12(b)(1) &
& (6),
(6), Defendants
Defendants argue
argue that
Citing Fed.R.Civ.P.
that the
thePlaintiff’s
Plaintiff's
mandamus
claim should be
be dismissed
dismissedfor
for lack
lack of
of subject matter
matter jurisdiction
jurisdiction and
mandamus claim
and that any

discharge or
or to
to the
the ADRB
ADRB decision is barred by the six-year statute
statute of
of
direct challenge to his discharge

limitations in
in28
28 U.S.C.
U.S.C. §§ 2401(a).
2401(a).
limitations
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Standard of Review
Review for
for a Motion
Motion to
1. Standard
to Dismiss
Dismiss
Plaintiff
for subject
subject matter
matterjurisdiction
jurisdiction (Rule
Plaintiffhas
has no
no objection
objection to
to the
the standards
standards for
12 (b)(1)) and failure to state
claim (Rule
(Rule 12(b)(6))
12(b)(6)) set
set forth
forth in subparagraphs
subparagraphsIV.A.1(a)
IV.A.1(a) &
&
12(b)(1))
state aa claim

note the
the following
following with
(b) of Defendants'
Defendants’ Memorandum, except to note
withrespect
respect to Rule 12(b)(6).
12(b)(6).
"For aa complaint
“For
complaint to
to survive
survive aa Rule 12(b)(6)
12(b)(6) motion
motion to
to dismiss,
dismiss, itit need
need only
only provide
provide aa short
and plain
plain statement
statementof
of the
theclaim
claim and
andthe
thegrounds
groundson
onwhich
whichititrests.”
rests." Lipsman
Lipsman v. Sec’y
Sec'y of the
and

Army,
3, 66 (D.D.C.
(D.D.C. 2003)
2003) (“Lipsman
("Lipsman I”),
I"), citing
Army, 257
257 F.Supp.2d
F.Supp.2d 3,
citingFed.R.Civ.P.
Fed.R.Civ.P. 8(a)(2)
8(a)(2) and

Moreover,aacomplaint
complaintneed
need not
not establish
establish a
Conley v. Gibson, 355 U.S. 41, 47 (1957). Moreover,
257F.Supp.2d
F.Supp.2d at
at 7,
7, and
and Larsen v. U.S. Navy,
Navy, 346
346 F.Supp.2d
prima-facie case.
case. Lipsman
Lipsman I,I,257
prima-facie
122, 134
134 (D.D.C.
(D.D.C. 2004), both cases
casesciting
citing Swierkiewicz
Swierkiewicz v.
N.A., 534
122,
v. Sorema
Sorema N.A.,
534 U.S. 506, 511(2002).
14 (2002).

The Court
Court Has
Has Subject
Plaintiff’sMandamus
Mandamus Claim.
Claim.
2. The
Subject Matter
Matter Jurisdiction
Jurisdiction Over Plaintiff's
subject matter
matter jurisdiction
jurisdiction over
This court has subject
over this
this suit
suit pursuant
pursuant to
to 28
28 U.S.C.
U.S.C. §§

1331,
1331, with
with the “federal
"federal question”
question" statutes
statutesbeing
beingthe
theAPA
APAand
and10
10U.S.C.
U.S.C.§§1552(a).
1552(a). Neither
statute limits
limits this Court's
statute
Court’s authority
authority to
to direct
direct aa result
result on
on the merits. Defendants
Defendants may quarrel

with
with Plaintiff's
Plaintiff’sclaim,
claim,but
butthey
theycannot
cannot quarrel with this Court's
Court’s jurisdiction
jurisdiction to
to award
award it. See,
See,

Steel
Steel Co.
Co. v.
v. Citizens
Citizens for
for aa Better
BetterEnvironment,
Environment,523
523U.S.
U.S.83,
83,89
89(1998)
(1998)(“It
("Itisisfirmly
firmly
that the absence
absenceof
of aa valid
valid (as opposed
opposed to
to arguable)
arguable) cause
cause of
of action
action
established in our
our cases
cases that

does not
not implicate
implicate subject-matter
subject-matter jurisdiction,
jurisdiction, i.e. the courts’
courts' statutory or constitutional
does

power
case."(citations
(citationsomitted,
omitted,emphasis
emphasisininoriginal);
original);Arbaugh
Arbaughv.v.YY &
&H
power to
to adjudicate
adjudicate the case.”

Cor., __ U.S.
Corp.,
U.S. __,, No. 04-944 (Feb. 22, 2006) (slip op. at 9) (quoting
(quoting Steel
Steel Co. and
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casesthat
thatconfuse
confusethe
the“subject-matter
"subject-matterjurisdiction/ingredient-of-claim-for
jurisdiction/ingredient-of-claim-for relief
relief
describing cases

`drive-by jurisdictional
jurisdictional rulings'
effect").
dichotomy as
as ‘drive-by
rulings’that
thathave
have no
no precedential
precedential effect”).
no question
question that
that this
this court
court has
hasthe
theauthority
authorityto
todirect
directthe
theABCMR
ABCMR to
There is no

upgrade
Plaintiff's discharge.
upgrade Plaintiff’s
discharge. See,
See, e.g., White v. Sec'y
Sec’y of
of the
the Army,
Army,878
878 F.2d
F.2d 501,
501, 504,
504, 506
yearsafter
afer UCOTH
UCOTH discharge,
remand to
to Sec’y
Sec'y with
with instructions
(D.C. Cir.
Cir. 1989)
1989) (seventeen
(seventeen years
discharge, remand
to re-characterize "discharge
“discharge as
as honorable or
or general,
general, using
using the
the standards
standards applicable to those

discharged at
atthe
theexpiration
expiration of
of the
the normal
normal term
termof
of their
their service”;
service"; soldier had
had “two
"two courtdischarged

martial convictions, ...eight AWOL
AWOL incidents
incidents ...
... and his inevitable conviction by the third

recentAWOL”);
AWOL"); Dilley
627F.2d
F.2d 407,
407, 413 (D.C. Cir.
Cir.
court-martial for his most recent
Dilleyv.v.Alexander,
Alexander,627

1980) (“Dilly
("Dilly II")
1980)
II”)("The
(“Thefirst
firststep
step......toward
towardimplementation
implementationof
ofthis
thisrelief
reliefisisfor
forthe
theSecretary
Secretary
Army to
with our
of the Army
to order
order the correction of appellants'
appellants’ military
militaryrecords
records in
in accordance
accordance with

opinion. While
Whilewe
werecognize
recognizethat
thatthe
the terms
terms of
of 10
10 U.S.C
U.S.C §§ 1552(a),
1552(a), authorizing the correction
Secretary, are
are permissive,
permissive,we
wecannot
cannotagree
agreewith
withthe
theArmy’s
Army's contention that
of records by the Secretary,

instanceisiswithin
within the
the ‘discretion’
`discretion' of the Secretary.
Secretary. Although the district
correction in this instance
remandedto
tothe
theSecretary
Secretaryfor
forimplementation
implementationofofrelief,
relief,this
thisrelief
relief must
mustfollow
follow our
court remanded

571 F.2d
F.2d 617,
617, 625,
625,
opinion, which
which we
we make
make more explicit
explicit here");
here”);VanderMolen
VanderMolenv.v.Stetson,
Stetson, 571
626-27 (D.C. Cir.
Cir. 1977)
1977) (because
(because Air
Force did
did not
not provide
provide required
required procedural
procedural protections,
protections,
Air Force
discharge negated
negatedand
andofficer
officer reinstated
reinstated on
on active
active duty);
duty); Robinson v.
v. Resor,
Resor, 469 F.2d 944

District Court
(D.C. Cir.
Cir. 1972)
1972) (remand to District
Court "for
“forentry
entryofofan
anappropriate
appropriate order
order insuring that
will not
than honorable
honorable conditions”);
conditions"); (Guerrero
appellant ... will
notbe
be given
given aa discharge
discharge under other than

v. Stone, 970 F.2d
F.2d 626,
626, 638
638 (9th
(9th Cir.
Cir. 1992) (district
(district court
writ of
court directed
directed to
to issue
issue writ
ofmandamus
mandamus

Sec’y of
of the
the Army
Armytotocorrect
correctrecords
recordsof
ofveteran);
veteran);Hoskin
Hoskinv.v.Resor,
Resor,324
324F.Supp.
F.Supp. 271
271
to Sec'y
(D.D.C. 1971)
(D.D.C.
1971) (under
(under admittedly
admittedly unique
unique facts,
facts, plaintiffs
plaintiffsgranted
granted Honorable
Honorable discharges
discharges in
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U.S. Army
Army fifty
Railway Service
Service Corps).
Corps). Of course,
all of
of
fiftyyears
yearsafter
after service
service in
in the
the Russian
Russian Railway
course, all
these
decisionsdealt
dealtwith
with what
what Defendants
Defendants characterize
characterizeas
as“discretionary
"discretionarymilitary
military decisions.”
decisions."
these decisions
See also,
also,Smith
Smithv.
v. Marsh,
Marsh, 787
787 F.2d
F.2d 510,
510, 511
511(10th
(10th Cir.
Cir. 1986); Mozur v.
v. Orr,
Orr, 600
600 F.Supp.
F.Supp. 772
See

1985) discussed
discussedininpart
partIV.A.4
IV.A.4 infra.
(E.D. Pa.
(E.D.
Pa. 1985)

Plaintiff’sClaims
Claimsare
are not
not Barred
Barred by
by any
any Statute of Limitations.
3. Plaintiff's
Mr.
and subsequent
subsequentABCMR
ABCMR
Mr. Roberts
Roberts is
is challenging
challenging the
the September
September 2001 and

denials. He
review, of the
He has
has not sought review,
review, nor
nor can
can his Complaint
Complaint be
be construed
construed to seek
seek review,

1973
which isis an
an entity
entity completely
completelyseparate
separate
1973 decision
decision of
of the
the Army
Army Discharge Review Board, which
from the ABCMR.
ABCMR. See,
Defendants’ statute
statute of limitations
limitations argument
argument fails to
See,supra
supra note 4. Defendants'
clear that
that “judicial
"judicial review
make clear
review of
of aa claim
claim of
ofwrongful
wrongfuldischarge
dischargeisisdistinct
distinctand
and independent
independent

from judicial
judicial review
review of
ofaa claim
claim challenging
challenging the
the Correction Board's
Board’s review of
of the underlying
discharge decision.”
decision." Lebrun
F.Supp.2d 5,
5, 19
19 (D.D.C.
(D.D.C. 2002),
2002), aff’d
aff'd per
discharge
Lebrun v.
v. England,
England, 212 F.Supp.2d

LEXIS 3490
curium, 2003 U.S.App. LEXIS
3490 (2003).
(2003).
Defendants argue
arguethat
thatthe
thesix-year
six-yearstatute
statuteofoflimitations
limitations in
To the extent that Defendants
28 U.S.C. § 2401(a)
2401(a) bars
bars a direct
direct challenge
challenge to
to the
the 1969
1969 and
and 1971
1971 discharges,
discharges, they have

misconstrued the
the Complaint,
Complaint, which
Army's 1969
which does
does not challenge the Army’s
1969 and
and 1971
1971 decisions
decisions

directly, but
directly,
but rather
rather the ABCMR's
ABCMR’srefusal
refusalinin2001,
2001,2002,
2002,2003,
2003,and
and 2005
2005 to
to correct
correct those
those

decisions. See
See Complaint
Complaint ¶¶
¶¶ 30 -- 35.
35.
that the
the 28
28 U.S.C.
U.S.C. § 2401(a) six-year statute
To the extent Defendants assert
assert that

of limitations
limitations runs,
runs, not
not from
from the
the date
date of the administrative action complained of, but from the
date of
of the
the discharge,
discharge,their
their argument
argumentignores
ignoresaanumber
numberofofdecisions
decisionsininthis
thisCircuit.
Circuit. As this
date
17:
F.Supp.2d at 17:
Court noted in Lebrun, 212 F.Supp.2d
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While the
While
the District
District of
ofColumbia
ColumbiaCircuit
Circuithas
hasnot
not directly
directlyconsidered
considered this
this issue,
issue, it
is evident that of
those
Circuit
Courts
that
have
addressed
the
question,
an
of those Circuit Courts that have addressed
the right
right to obtain
obtain judicial
judicial review of a
overwhelming majority
majority have
have found that the
Board of Corrections'
decision
under
the
APA
...
accrues
at
Corrections’ decision under the APA ... accrues the time of the
final
final agency
agency decision, or the exhaustion of all administrative
administrative remedies,
remedies, rather
than at the
the time
time when the
the underlying
underlying discharge ... occurred.
occurred. Blassin
a me v.
Blassingame
v.
Sec'y of the Navy,
Sec’y
Navy, 811 F.2d 65, 71 (2d Cir. 1987), rev'd
rev’d on
on other
other grounds
grounds
remand, 866
866F.2d
F.2d556
556(1989);
(1989);Dougherty
Doughertyv.v.U.S.
U.S.Navy
NavyBd.
Bd.for
for Corr.
Corr. of
of
after remand,
Naval
Naval Records,
Records, 784 F.2d 499, 501-02 (3d Cir. 1986);
1986); Geyen
Geyen v. Marsh,
Marsh, 775
775
F.2d 1303,
1303, 1306
1306 (5th
(5th Cir.
Cir. 1985),
1985), aff’d,
aff'd, 849 F.2d 1469
1469 (1988);
(1988); Smith v.
v.
512 (10th
(10th Cir. 1986) (footnote omitted).
Marsh, 787 F.2d 510, 512
omitted).

See
See also,
also,Robinson
Robinsonv.v.Dalton,
Dalton, 45
45F.Supp.2d
F.Supp.2d11(D.D.C.
(D.D.C. 1998):
1998): (petition
(petition to the
the Board
Board for
for
Correction of
of Naval
Naval Records
Records to
to remove a sixteen-year letter of reprimand not time
time barred);
barred);

Lewis v. Sec'y
1990) (“the
("the right to obtain APA
APA
Sec’y of
of the Navy, 1990 WL 454624 (D.D.C. 1990)
review
the time
time of the board’s
board's decision
review of
of the
the decision
decision of
of aa military
militaryappeals
appeals board
board accrues
accrues at the
rather than at
at the
the time
time of
of the underlying discharge.").
discharge.”).

the time
time between
between the
theoffending
offending military
military record and the application
Of course the
to the Board is immaterial. See,
See, e.g.,
e.g., Dickson
Dickson v.
v. Sec'y
Sec’yof
ofDefense,
Defense, 68
68 F.3d
F.3d 1396,
1396, 1399-1400

(D.C.Cir. 1995)
(D.C.Cir.
1995) (three
(three plaintiffs:
plaintiffs:20,
20,30
30&&22
22years);
years);Guerrero,
Guerrero,970
970F.2d.
F.2d.at
at 638,
638, (50
(50 years);
years);
Hoskin, 324 F. Supp at 277
277 (D.D.C.
(D.D.C. 1971) (50 years,
claim apparently made
made directly
directly to Sec’y
Sec'y
years, claim

ABCMR); Mudd
(“MuddI"),
I”),26
26F.Supp.2d
F.Supp.2d 113,
113, 117
117 (D.D.C.
(D.D.C.
of Army
Army rather
rather that ABCMR);
Muddv.v.Caldera
Caldera ("Mudd
1998) (121 years).
years). The
itself sets
the possibility
possibility that
1998)
The statutory
statutory scheme
scheme itself
sets up the
that applications
applications can
can be
be

made
long after the
the date
date of
of the
the offending
offending discharge.
discharge. Under
made long
Under 10 U.S.C. § 1553(a), applications

to the ADRB
ADRB can
within 15
discharge. After
can be
be made within
15 years
years of the date
date of discharge.
After15
15years
years have
have

elapsed,applicants
applicantsturn
turntotothe
theABCMR,
ABCMR,as
asMr.
Mr.Roberts
Robertsdid.
did. AR
AR 79.
79. Were
elapsed,
Were the six-year

statute to
to run
run from
from the
thedate
dateofofdischarge,
discharge,any
anyADRB
ADRBororABCMR
ABCMR rulings
rulings after
afer that period
statute
would
the reach
reachof
ofjudicial
judicial review. AAreview
would be
be beyond the
reviewororcorrections
correctionsboard
boardthat
that received
received an

day after
after discharge
dischargecould
couldinsulate
insulateitself
itselffrom
fromjudicial
judicial review merely by taking
application the day
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six years
years to
See Pleus
Pleus v.
to complete
complete its
its review.
review. See
v. Peters,
Peters,1999
1999U.S.
U.S.Dist.
Dist.LEXIS
LEXIS 10065 (D.D.C.
(D.D.C.
June
17, 1999)
1999) (“Under
("Under defendant’s
defendant's reading
reading of
of the
the statute
statuteof
oflimitations,
limitations, if
if the review board
June 17,
were to need
need more
more than
thansix
six years
yearstotodecide
decidethe
thecase,
case,plaintiff
plaintiffwould
wouldbe
bebarred
barredfrom
from bringing
.").
his action in federal court. This
Thiswould
wouldbe
bean
anundesirable
undesirable result...
result....”).

Moreover, as
Moreover,
as the court

"since an
an action
action for
for correction
correction of
of records
recordsinvolves
involves judicial
judicial review
in Lebrun pointed out, “since
based
on the
theadministrative
administrative record,
record, the
the statute
statuteof
of limitations
limitations should begin to run when the
based on

administrative record is
is complete.
complete. That is, the action
action is
is not
not ripe
ripe for
for review until
until the
the
21 (quoting
(quoting Smalls v.
correction board has
has rendered
renderedits
itsfinal
final decision.”
decision." 212 F.Supp. 2d at 21
v.

U.S., 87 F.Supp. 2d 1055
1055 (D.Haw.
(D.Haw. 2000) and citing Dougherty,
Dougherty, 784
784 F.2d
F.2d at
at 501.)

Defendants’ statute of limitations
argument cites
cites Geyen v. Marsh, 775 F.2d
Defendants'
limitations argument
1303 (5th
(5th Cir. 1985), aff’d,
aff'd, 849
1303
849 F.2d
F.2d 1469
1469 (1988)
(1988) and
and Walters v. Sec'y
Sec’y of
of Defense,
Defense, 725 F.2d

107 (D.C.
(D.C. Cir.
Cir. 1983).
1983). However,
notedin
in the
theabove
abovequotation
quotationfrom
fromLebrun,
Lebrun,Geyen
Gwn holds
holds
107
However, as
as noted
that an action for agency review accrued
when the
the ABCMR
ABCMR rendered
accrued when
rendered its decision. See,
See,

Geyen, 775
775 F.2d
F.2d 1303.
1303. As for
Geyen,
for Walters,
Walters, the footnote omitted from
from the
the above Lebrun
notes: “This
"This Court has
not overlooked
overlooked Walters
Walters ...,
..., where
wherethe
theDistrict
District of
of Columbia
quotation notes:
has not
Circuit found
barred by
by the statute
statute of
of
Circuit
foundthat
thataaclass
class action
action seeking
seeking to
to upgrade
upgrade discharges
discharges was barred

limitations.
limitations. However,
However,the
thejudicial
judicialreview
reviewthat
thatwas
wasbeing
beingsought
soughtthere
there was
was the underlying
discharge and
and not
not of
of an
an agency’s
agency'sreview
review of
of the
the discharge
dischargedecision.”
decision." Lebrun,
212 F.2d
F.2d at
at 17
discharge
Lebrun, 212

n.11. Nihiser
Nihiserv.v.White,
White,211
211F.Supp.2d
F.Supp.2d125
125 (D.D.C.
(D.D.C.2002),
2002),cited
citedby
byDefendants,
Defendants, also
also holds
that the six-year
six-year period
period runs
runsfrom
from the
theABCMR
ABCMR denial, not the date
dateof
of discharge.
discharge. Major
Major
Nihiser's
Nihiser’s problem
problem was
was waiting
waitingsix
sixyears
years after
after the
the ABCMR
ABCMRdenial
denialtotochallenge
challengethe
the decision.
decision.
Id.
Id. at
at 127.
127.
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4. Mr.
Mr.Roberts'
Roberts’Request
Requestfor
foran
anUpgrade
Upgradeininhis
hisDischarge
Discharge is
is Justiciable.
Defendants argue
argue that
that because
becausecourts
courtsshould
shoulddefer
defertotomilitary
military decisions, Mr.
Mr.
Roberts'
Roberts’ request
request for
for the
the Court
Courtto
toupgrade
upgrade his
hisdischarge
discharge should
should be
be dismissed
dismissed as
as non-

justiciable.
cases----White,
White,Dilley
Dilley II,
justiciable. However,
However,this
thisargument
argument is
is contradicted
contradicted by the cases
Vandermolen, Robinson v. Resor,
Guerrero, and
andHoskin
Hoskin --- cited
cited by
by Plaintiff
Plaintiff supra
Resor, Guerrero,
supra part
IV.A.2.
IV.A.2.ininwhich
whichcourts
courtsordered
orderedupgraded
upgraded or
orspecific
specificdischarge-related
discharge-related actions.
actions.

In Dilley
F.2d 914
914(D.C.
(D.C.Cir.
Cir.1979)
1979)(“Dilley
("Dilley I”),
I"), this Circuit
Dilley v.
v. Alexander,
Alexander, 603 F.2d
found the ABCMR’s
ABCMR's actions
actionscontrary
contrarytotolaw
lawand
andordered
orderedappellants
appellants reinstated
reinstated to active duty.

Recognizing the restricted
restricted role
role of
of courts
courts with
with respect
to the
theinternal
internal affairs
affairs of
of the
the military,
military, the
respect to

Dilley
courtobserved:
observed:
DilleyIIcourt

This logic
logic isis wholly
whollyinappropriate,
inappropriate,however,
however,when
whena acase
casepresents
presents an
an issue
issue
that is amenable
amenable to
to judicial
judicial resolution. ItItisisaabasic
tenet
of
our
legal
system
basic tenet of our legal system
that a government agency
agency is
is not
not at
at liberty
liberty to ignore its own
own laws
laws and
and that
agency
action
in
contravention
of
applicable
statues
and
regulations
is
agency action contravention of applicable statues
unlawful.
unlawful. The
Themilitary
militarydepartments
departments enjoy
enjoy no immunity
immunity from
from this
this proscription.
proscription.
It
is
the
duty
of
the
federal
courts
to
inquire
whether
an
action
of
a
military
It is
of the
to inquire whether an action of a military
agency conforms
conforms to
to the
the law,
law, or is instead
instead arbitrary,
arbitrary, capricious, or contrary to
agency
the statutes
statutes and
andregulations
regulationsgoverning
governingthat
thatagency
agency(citations
(citationsomitted).
omitted). Id. at
920.
920.

Before remanding to the district court for
for an
an order insuring
insuring that
that appellant

would not
not be
be given a UCOTH Discharge, this Circuit
in Robinson
Robinson v.
v. Resor,
Resor, 469 F.2d
at 949
would
Circuit in
F.2d at
(D.C. Cir.
limited review
Cir. 1972),
1972), acknowledged limited
review of
of military
militaryservice's
service’sactions,
actions,but
butnevertheless
nevertheless

found those actions "indefensible
“indefensibleby
byany
anyacceptable
acceptablestandard
standard of
ofdue
due process
process and elemental
justice.”
justice."
Defendants
cite Gilligan
Gilligan v.
"a
413 U.S.
U.S. 11 (1973),
(1973), which
which presented
presented “a
Defendants cite
v. Morgan,
Morgan, 413

broad call on judicial
judicial power
continuing regulatory
regulatory jurisdiction
jurisdiction over the activities
power to
to assume
assume continuing
`training
of the Ohio National
National Guard"
Guard” and
and "a
“a judicial
judicialevaluation
evaluationof
ofthe
theappropriateness
appropriateness of the ‘training
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weaponry and
and orders’
orders' of
of the
the Ohio
Ohio National
National Guard.”
Guard." Id.
Id. at
at 5. Another
Anothercited
citedcase
case by
Defendants,
Orloff v.
Defendants, Orloff
v. Willoughby,
Willoughby,345
345U.S.
U.S.83
83(1953),
(1953),dealt
dealtwith
withthe
thehabeas
habeas corpus petition

of a lawful
lawfulinductee
inducteewho
whosought
soughtaadischarge
discharge from
fromactive
activeduty
dutybecause
because he
he was
was not
not assigned
assigned
the duties nor the rank to which
which he
Dep't of
of the
the Navy
Navy v.
v. Egan,
Egan, 484
he claimed
claimed entitlement.6
entitlement. 6 Dep’t

whether the Merit
Merit Systems
Systems Protection Board could review the
U.S. 518 (1988) dealt with
with whether
Navy
civilian working
Navy denial
denial of
of aa security
security clearance
clearance of aa civilian
workingon
onNavy
Navynuclear
nuclearsubmarines.
submarines.

All
civilian agency
Allof
ofthis
thisisisaabit
bitremote
remote from
fromaa court
court order
order directed
directed at a civilian
agency

within
the Army.
Army. In
435 F.3d
F.3d 319,
319, 323 (D.C. Cir.
within the
the Deptartment of the
InPiersall
Piersallv.v.Winter,
Winter,435
2006), involving
involving aa challenge
challenge by
by an officer,
officer, presumably
presumably on active duty, to
to a correction board
reverse the
theeffects
effectsof
of aanon-judicial
non-judicial punishment, this Circuit
Circuit dispensed
decision not to reverse
dispensed with a

non
justiciability argument:
the principle
principle forbidding
forbidding judicial
non-justiciability
argument: ("...we
(“...we do know that the
interference with military
militarydecisions,
decisions, which
whichprinciple
principleunderlies
underliesFeres
Feres [v.
[v.U.S.,
U.S., 340
340 U.S.
U.S. 135
135
(1950)] ,, Chappell
(1950)]
Chappell [v.
[v.Wallace,
Wallace,462
462U.S.
U.S.296
296(1983)],
(1983)],and
andrelated
relatedcases,
cases, does
does not preclude

review under
under the
the APA
APA of
of decisions
decisionsof
ofmilitary
military boards
boardsof
ofcorrection.”
correction." Id.
Id. at
at323).
323). Although
the court declined to proceed to the merits and chose
chose to
to remand
remandto
tothe
thedistrict
district court,
court, it

proceededtotothe
themerits:
merits: “The
"The district court, having
obviously believed that it could have proceeded
dismissed the
thecase
casefor
forlack
lackofofjurisdiction,
jurisdiction, did
did not have
have the
thebenefit
benefitof
of briefing
briefng ...
dismissed
.... Therefore
we shall remand
the matter
matter to
to the
thedistrict
district court
court without
without reaching the
the merits
merits of
of Piersall’s
Piersall's
remand the
case." 435 F.3d at 325 ..
case.”

In Smith
787 F.2d
F.2d 510,
510, 511 (10th Cir.
Cir. 1986),
1986), the
the court
court upheld the
Smith v.
v. Marsh,
Marsh, 787

6

have permitted
permitted habeas
habeascorpus
corpuspetitions
petitionsof
ofservice
servicemembers.
members. See,
See,e.g.,
e.g.,Hollingsworth
Hollingsworth v. Balcom,
6 Other courts have
441 F.2d 419 (6th Cir.
Cir. 1971)
1971) (habeas
(habeas petition of
of aa conscientious objector
objector resulted
resulted in
in remand
remand to the service to
insure compliance with
406 F.2d
F.2d 141
141 (2d
(2d Cir.
Cir.1969)
1969)(habeas
(habeas
with Defense
Defense Department regulations);
regulations); Smith
Smith v.v.Resor,
Resor, 406
petition
petition by
by reservist
reservist called
called to
to active
activeduty
dutyisisjusticiable
justiciableand
andshould
shouldbe
betreated
treated as
as an
an action for
for mandamus
mandamus under
28 U.S.C. §1361).
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trial
Army to
the plaintiff
plaintiff an Honorable
Honorable discharge.
discharge. In
In Mozur
Mozur v. Orr,
On,
trial court's
court’s order
order to the Army
to issue
issue the

600 F.Supp. 772 (E.D.
Pa. 1985),
(E.D. Pa.
1985), the
the service
service member
member argued
arguedfor
for aadirect
direct order
order to
to the
theAir
Air
Force
Board for
for Correction of Military
Military Records.
Force Board
Records. Although
Althoughthe
thecourt
courtthought
thoughtremand
remand was
was a
better route,
route, itit acknowledged
acknowledged its
its authority
authority to order
order the
the relief
relief requested:
requested: “In
"In this situation, the
whole, without
without giving
court may either look to
to the
the record as
as aa whole,
givingmuch
much deference
deference to the

whether the
the plaintiff
plaintiff should
awarded the
the relief
relief
conclusion of the Board, to determine whether
should be awarded

requested ...
for reconsideration
reconsideration ...
....”
requested
... or
or remand
remandthe
thematter
matterto
tothe
theAFBCMR
AFBCMR for
." Id. at 783.
783. Mozur
was quoted
quoted by
by this
this Court
Court in
in Smith v. Dalton, 927 F.Supp. 1,
1, 29
29 (D.D.C.
(D.D.C. 1996) for an

identical holding.
holding.
for the notion
Chappell v. Wallace, 462 U.S. 296 (1983), cited by Defendants
Defendants for
that courts should be hesitant
hesitant to
to intrude
intrude on military
military affairs,
affairs,nevertheless
nevertheless quoted
quoted 10 U.S.C.
U.S.C. §§
1552 (a), the statute
statute before
before this
this Court,
Court, observing
observing that
that “Board
"Board decisions are
are subject
subject to
to judicial
judicial
1552(a),

review
set aside
aside ifif they are arbitrary, capricious,
review and
and can be set
capricious, or
or not
not based
based on substantial

evidence.”
Id. at
at 303.
303.
evidence." Id.
It
rememberedthat
thatMr.
Mr. Roberts
Robertsisisaacivilian;
civilian; directing
directing the
the Army
Army to
It should be remembered

upgrade
his discharge
dischargewill
will not
not interfere
interfere with
with military
military personnel
decision-making. In
upgrade his
personnel decision-making.
In the
the last

section of their Memorandum, Defendants cite Musengo
Musengo v.
v. White, 286 F.3d 535 (D.C. Cir.
Cir.
2002) and Cone
Cone v.
v. Caldera,
Caldera, 223
223 F.3d
F.3d 789
789(D.C.
(D.C. Cir.
Cir. 2000). In
Inboth
bothofofthese
these cases,
cases, officers

who were apparently
apparently on
on active
active duty
duty challenged
challengedtheir
theirofficer
officer evaluation
evaluationreports.
reports. Although
Although
not to alter their
active duty officers
officers have
have obtained reversal of correction board decisions not
7
personnel records,
records,7
in terms
terms of
of interference
interference with
with the military,
military, these
are admittedly
admittedly
in
these challenges are

much more troublesome than
than the
the situation
situation presented
presentedby
byaacivilian
civilian such as
asMr.
Mr. Roberts
Roberts trying
trying

7

See, e.g.
e. g.Piersall,
Piersall,435
435F.3d
F.3datat325;
325;Frizelle
Frizellev.
v. Slater,
Slater, 111
111 F.3d
F.3d 172,
172, 177
177 (D.C.Cir.
(D.C.Cir. 1997);
1997); Smith
Smith v. Dalton,
See,
927 F. Supp. 1 (D.D.C. 1996).
1996).
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to update
thirty-seven year-old
year-old discharge.
discharge. Nor
update aa thirty-seven
Nor is
is Mr.
Mr.Roberts
Roberts seeking
seeking a commission in the

Army.
122, 127
127 (D.D.C.
(D.D.C. 2004)
2004) (“Although
("Although the
Army. See
See Larsen
Larsen v.
v. U.S.
U.S. Navy,
Navy, 346
346 F.Supp.2d
F.Supp.2d 122,

realizes the
theimportance
importanceofofletting
lettingthe
theNavy
Navyrun
runthe
theNavy
Navy[citing
[citingOrloff],
Orlof , the court finds
court realizes

practice in
in hiring
hiring Navy
it difficult
difficulttotocomprehend
comprehend what
what an allegedly unconstitutional practice
chaplains has
has to
to do
do with
with ‘operational
`operational readiness."').
readiness.’”).

Defendants also
Force, 866 F.2d 1508 (D.C. Cir.
Defendants
alsocite
cite Kreis
Kreis v.
v. Sec’y
Sec'y of the Air
Air Force,
1989) ("Kreis I"),
1989)(“Kreis
I”),where
where an
an active duty officer's
officer’s claim
claim for
forretroactive
retroactive promotion
promotion was
was held

non
justiciable: "To
non-justiciable:
“Togrant
grantsuch
suchrelief
reliefwould
wouldrequire
requireusustotosecond-guess
second-guess the
the Secretary's
Secretary’s
best to
to allocate
allocate military
military personnel
of
decision about how best
personnel in
in order
order to
to serve
serve the security needs
needs of

the nation.”
nation." However,
that itit had
hadjurisdiction
jurisdiction “to
"to evaluate,
evaluate,in
inlight
light of
of
However, the
the court declared
declared that
familiar
familiarprinciples
principlesofofadministrative
administrativelaw,
law,the
thereasonableness
reasonableness of
of the
the Secretary's
Secretary’s decision not

to take
certaincorrective
correctiveaction
actionwith
withrespect
respecttoto[the
[theofficer’s
offcer's military]
military] record."
at 1511.
1511.
take certain
record.” Id.
Id.at
officer's claim
The officer’s
claim worked
worked its
its way
way to
to back
back the D.C. Circuit where, in Kreis v. Sec'y
Sec’y of
of the
the
Air
(D.C.Cir. 2005)("Kreis
AirForce,
Force, 406
406 F.3d
F.3d 684, 686 (D.C.Cir.
2005)(“KreisII"),
II”),the
thecourt
courtagain
againsent
sentthe
thecase
case back

to the Board after
afer declaring
military is
declaring that
that deference
deference to military
is not
not required
required ififthe
the "issue
“issue before
before the

court does
does not
notinvolve
involve aamilitary
military judgment requiring
requiring military
military expertise,
rather review
review of
of
expertise, but rather
the Board’s
Board's application
application of
of aa procedural
procedural regulation
regulation governing
governing its
itscase
case adjudication
adjudication process."
process.”

This Court has
jurisdiction to
Mr. Roberts'
has jurisdiction
to upgrade
upgrade Mr.
Roberts’ discharge
discharge whether by
mandamus
(See, e.g.,
e. g.,Guerrero,
Guerrero,970
970F.2d
F.2datat639;
639;Smith
Smith v.
v. Resor,
Resor, 406
406 F.2d
F.2d at
at 147)
147) or
or a
mandamus (See,
a

with instructions
remand to Defendants with
instructionsto
tore-characterize
re-characterize the
the discharge
discharge as honorable or

general
(See,e.g.,
e.g.,White
Whiteat
at878
878F.2d
F.2d504,
504,506;
506;Smith
Smithv.v.Marsh,
Marsh,787
787F.2d
F.2datat511;
511;Dilley
Dilley II,
general (See,
VanderMolen, 571
627 F.2d at 413); VanderMolen,
571 F.2d
F.2d at
at 625, 626-27);
626-27); Robinson
Robinson v.
v. Resor,
Resor, 469 F.2d at

952).
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B. The Board’s
Board's Decisions
WereArbitrary,
Arbitrary, Capricious,
Decisions Were
Capricious, an
an Abuse
Abuse of Discretion,

Unsupported by Substantial Evidence
Evidence or
or Otherwise
Otherwise Contrary
Contrary to Law or
or Regulation.
Regulation.

1. Standard
Standard of Review
Review for
for Summary Judgment.
1.
Plaintiff
for summary judgment set
set forth
forth in
Plaintiffhas
has no
no objection
objection to
to the
the standards
standards for

subparagraphsIV.B.1
IV.B.I of
that in
in ruling on a motion
subparagraphs
of Defendants'
Defendants’ Memorandum,
Memorandum, except to note that
must draw
draw all
all justifiable
justifiable inferences
for summary judgment, the court must
inferences in the nonmoving

party's
the nonmoving
nonmoving party’s
party's evidence
evidence as
astrue.
true. Anderson
Anderson v.
v. Liberty
Liberty
party’s favor
favor and
and accept
accept the
Lobby,
Lobby, Inc.,
Inc., 477
477 U.S.
U.S. 242,
242, 255
255 (1986).
(1986).

2. Standard of Review Under the APA.
As this
waters. We
this Circuit
Circuithas
has noted:
noted: "These
“These are
are not uncharted waters.
We have
have many

times reviewed
reviewed the
the decisions
decisionsof
ofboards
boardsfor
forcorrection
correctionofofmilitary
militaryrecords
records‘in
`inlight
light of
of familiar
familiar
principles of
of administrative law,"'
law,’”Piersall,
Piersall,435
435F.3d
F.3d at
at 321,
321, (quoting Kreis I,I, 866
866 at
1511) (citations omitted).
1511)(citations
omitted). The
Thecourt
courtininPiersall
Piersallwent
wenton
ontotonote:
note:"We
“Weare
areaware
awareof
ofno
noreason,
reason,

therefore, to reconsider
reconsider the
the well-settled
well-settled rule that the
the decisions
decisionsof
of boards
boardsfor
for correction
correction of
of

at 324.
324.
military
records are subject
Id.at
military records
subject to
to review
review under
underthe
theAPA.”
APA." Id.
The amount of deference that the court should extend to Board decisions is

extremely limited.
composedof
of civilians
civilians
limited. Congress
Congressdetermined
determined that
that corrections
corrections boards
boards be composed

(see 10
10 U.S.C.
U.S.C. §§ 1552(a));
1552(a)); the
theboards
boardsdo
donot
notmake
makemilitary
militarydecisions.
decisions. “That
"That the Court is
(see

`The military’s
military's discretion
deferential does not mean that it is a rubber stamp of approval. ‘The

Homer [v.
[v.Roche,
Roche, 226
226 F.Supp.
F.Supp. 2d 222, 226 (D.D.C.
may be broad,
broad, but
but ...it
...it is not boundless.’
boundless.' Homer
(D.D.C.
v. Roche,
Roche,
2002)] (examining the standard
standardof
ofreview
review under
under10
10U.S.C.
U.S.C.§§628(g)(2)).”
628(g)(2))." Miller
Miller v.
U.S. Dist.
Dist. LEXIS 27549 (Nov. 4, 2004). This
2004 U.S.
This Circuit's
Circuit’sobservation
observation in
inPiersall,
Piersall, 435
435
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F.3d at 323,
323, is
is applicable
applicable to
to Mr.
Mr. Roberts’
Roberts' case:
case: “The
"The military
militaryjustice
justicesystem
system ...
... is
is not
not under
review
not the
the decision
decision of
of aa military
military court or even of his
review in
in this
this case;
case; Piersall challenges
challenges not

civilian administrative
commanding officer but the decision of a civilian
administrative board
board ...
....”
."

Although Kreis I &
& IIIinvolved
offcer, the
involvedaapromotion
promotion for
foran
an active
active duty officer,
the
deferenceto
tothe
themilitary
military is required if the
406F.3d
F.3d at
at 686,
686, observed
observed that no deference
court in Kreis
Kreis II,
II,406

"issue before
before the
the court
court does
doesnot
notinvolve
involveaamilitary
military judgment
judgment requiring
requiring military
military expertise,
“issue
expertise, but
rather review of the Board's
Board’s application
application of
ofaa procedural
procedural regulation
regulation governing
governing its
its case
case
adjudication process."
process.”

Defendants
cite Frizelle,
Frizelle, Kreis, Dickson and Piersall for the proposition that
Defendants cite

APA
APA review
review of
ofmilitary
militaryrecords
recordsdecisions
decisions is
is limited.
limited.Yet,
Yet,ininspite
spiteofofwhatever
whateverdeference
deference was
was
paid to the military,
military, all
allofofthese
these decisions
decisions ultimately
ultimatelyresulted
resultedininaaremand
remand to
to the
the corrections
board for further
further proceedings.
proceedings.
Nor
U.S.A.
Nor is
is the
the Board
Board decision
decision entitled
entitled to
toagency
agency deference
deference under Chevron U.S.A.

Inc. v.
v. Natural
Natural Res.
Res. Def. Council,
Council, 467
467 U.S. 837, 866 (1984). See
See Lipsman I,I, 257
257 F.Supp.2d
(because10
10U.S.C.
U.S.C. §§ 1552(a)
1552(a) applies
appliesto
to all
all of
of the service departments,
departments, “resolving
"resolving the
at 8 (because

parties'
proper application
application of
of Chevron is unnecessary
unnecessaryininlight
lightof
of this
this circuit’s
circuit's
parties’ dispute over the proper
precedent
regarding statutes
statutes that
that are
areimplemented
implementedby
by multiple
multiple agencies.
precedent regarding
agencies. When
When an
an agency

sharesresponsibility
responsibility for
for the
shares
the administration
administration of
ofaa statute
statute with
withother
otheragencies,
agencies, the
the court
court owes
owes

the agency’s
agency's statutory interpretation no Chevron deference.”
deference." (citations omitted)).
omitted)).
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3. The
6, 2001,
2001,Was
WasArbitrary,
Arbitrary, Capricious, an Abuse
Abuse Of
Of
The Board's
Board’s Decision
Decision of September
September 6,
Discretion, Unsupported by Substantial Evidence
Evidenceor
orOtherwise
OtherwiseContrary
Contrary to
to Law
Law or
Regulation.

The Board’s
Board's September
clearly
September 6, 2001, decision is important because
because itit clearly

decisions to
to deny
deny Mr.
Mr. Roberts'
for
influenced the Board's
Board’s subsequent
subsequent decisions
Roberts’ requests
requests for

reconsideration. As
As set
set forth
forth in
inPlaintiff's
Plaintiff’sJune
June4,4,2004,
2004,submission
submissiontotothe
theBoard,
Board,and
and as
as
6, 2001,
2001, decision
decision fall
fall into
summarized below, the errors in the September
September 6,
into two
twocategories.
categories.
First, the Board failed
Mr. Roberts
failed to
torecognize
recognize the
the errors
errors in
inthe
the procedures
procedures used
used to discharge Mr.
Roberts

for unfitness.
unfitness. Second,
Second, the
the Board's
Board’sSeptember
September 6,
6, 2001,
2001, decision was defective on its
in 1969 for
as evidenced
evidencedby
byits
itsMemorandum
Memorandumof
of Consideration.
Consideration. A more detailed account of Mr.
Mr.
face as
Roberts'
in his
his June
June 4,
4, 2004,
2004,submission
submissionto
to the
theBoard.
Board. See
AR 3-32;
Roberts’ arguments
arguments appears
appears in
See AR

Complaint Attach. I.I.

Errors in
Discharge for
for Unfitness
Unftness
a. The
The Board
Board Erred
Erredby
byFailing
FailingtotoRecognize
Recognize Errors
in the
the 1969
1969 Discharge
Procedure.
Board's decision of
APA because
The Board’s
of September
September 6, 2001, violated the APA
because it

the 1969
1969 discharge
dischargeof
ofMr.
Mr. Roberts
Robertsviolated
violatedthe
theArmy’s
Army's own
failed to recognize that the
regulations governing discharges.
discharges. As this Court noted in VanderMolen
VanderMolen ,, 571
571 F.2d
F.2d at 624:
624: “It
"It
is, of course, aa fundamental
fundamental tenet
tenet of
of our
our legal
legal system
system that
that the
theGovernment
Governmentmust
mustfollow
follow its

regulations. Actions
executive branch
branchin
inviolation
violation of
of its own
own regulations.
Actions by
by an
an agency
agency of the executive
regulations are
are illegal
illegal and
and void.”
void." Mr.
Mr.Roberts'
Roberts’June
June4,4,2004,
2004,Request
Request for
for Reconsideration
Reconsideration

pointed out that the
the Board’s
Board's decision
decision failed
failed to note
note that
that the
theArmy
Army misapplied its own
regulations to the
the following
following facts.
facts.

- 21 -

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=811b0276-623e-4b19-8853-aad978b2d59f

Mr. Roberts was
was in
in Korea,
Korea, confined
confined to
to the
the Eighth
Eighth Army
Army
On March 28, 1969, Mr.

Stockade. AR 34,
34, 60.
60. On
Stockade.
OnApril
April17,
17,1969,
1969,while
whilestill
stillininconfinement,
confinement,Mr.
Mr.Roberts
Roberts was
was tried
by special court-martial
court-martial for
forvarious
variousoffenses
offenses occurring
occurringbetween
between December
December 25,
25, 1968,
1968, and

March 18, 1969.
1969. His
His convictions
convictions for
for leaving
leaving his
his place
place of duty without
without proper
proper authority,

violating
wrongfully appropriating
an Army
Army truck, wrongful
violating curfew,
curfew, stealing Army property, wrongfully
appropriating an

possession of
He was
was
possession
of marijuana,
marijuana,and
andbreaking
breakingrestriction
restrictionwere
wereapproved
approvedon
onMay
May7,7,1969.
1969. He
sentencedto
tosix
six months
monthsconfinement
confinement at
athard
hardlabor.
labor. AR
sentenced
AR 34,
34, 60,
60, 323-325.
323-325.
Mr.
at his
his court-martial,
court-martial,
Mr. Roberts
Roberts recalls
recalls being told
told by
by the
the defense
defense counsel at

which
which Mr.
Mr.Roberts
Roberts believed
believed was
was a special court-martial that did not have the authority to

discharge him, that his command would
would recommend
recommend aa discharge
discharge proceeding and that most
likely he
Discharge. AR
likely
he would
would receive
receive aa General
General Discharge.
AR 34.
34.
After
After forty-eight
forty-eightdays
daysininpre-trial
pre-trialconfinement,
confinement,and
andawaiting
awaitinganother
another 132
132 days
days
the world
world from
from home, Mr.
Mr. Roberts,
of confinement at hard labor, halfway around the
Roberts, on May 13,
right to
the right
right to submit statements
in his own
1969, waived his right
to counsel,
counsel, a hearing, and the
statements in

behalf and submitted to aa proceeding
proceeding to
to discharge
dischargehim
himfrom
from the
the Army
Army for
for unfitness
unfitness under
under the

provisions of Army
Army Regulation
Regulation 635-212.
635-212. The
The waiver
waiver specifically
specificallyrecited
recited that
that he
he could

See Complaint,
D (document
(document
receive either aa General
Generalor
oraaUCOTH
UCOTH Discharge.
Discharge. See
Complaint, Attach.
Attach. I, Ex. D
not in AR). On
his field
feld medical
OnMay
May18,
18, 1969,
1969, according
according to his
medical fle,
file,Mr.
Mr.Roberts
Robertsmay
may have
have

attempted
AR 327.
327.
attempted suicide.
suicide. AR
In other words, Mr. Roberts, sitting in his cell in
in Korea,
Korea, thought that by
waiving
was risking
risking either a General
General or
or aa UCOTH
UCOTH
waiving his
his right
righttotocounsel
counseland
and aa hearing, he was
Discharge, and
and he
he was
wastold
told by
by the
the defense
defensecounsel
counselatathis
hiscourt-martial
court-martialthat
thatmost
mostlikely
likely would
would

receive aa General
GeneralDischarge.
Discharge. AR 34. However,
However,ininreality,
reality,and
andas
asthe
the Board
Board subsequently
subsequently
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88), aa General
General Discharge was not available
available because
because paragraph
recognized (AR
(AR 88),
paragraph4a
4aof
ofArmy
Army
Regulation 635-212, in effect at the time, provided that "an
of
“an individual
individualseparated
separated by reason
reason of

unfitness will
will be
discharge" except
except in
in special
special situations
situations for
for which
which
be furnished
furnished an
an undesirable
undesirable discharge”

Mr.
was not
not eligible.
eligible. See
Complaint, Attach.
Attach. I,I, Ex. G (document
(documentnot
notin
inAR).
AR). The
Mr. Roberts
Roberts was
See Complaint,
Board knew
its memorandum
memorandum of
of
knew that
that aa General Discharge was not an option because
because its
September 6,
6, 2001,
2001, points out that because
Mr. Roberts was discharged under paragraph
September
because Mr.

6a(1) of Army
Regulation 635-212 a “UD”
(undesirable or UCOTH
UCOTH discharge)
discharge) "was
“was
Army Regulation
"UD" (undesirable
normally considered
appropriate." AR
considered appropriate.”
AR 88.
88. Therefore,
Therefore, the
the Board
Board erred when itit failed to
recognize that
that Mr.
Mr. Roberts'
valid
Roberts’ waiver
waiver of
ofhis
hisright
righttotocounsel
counseland
and aa hearing was not aa valid
waiver.
waiver. Of
Ofcourse,
course,written
writtenwaivers
waiversofofdue
dueprocess
processand
andcounsel
counsel should
should be
be strictly
strictlyconstrued.
construed.

rights must
must be voluntary,
See,
See,Krzeminski
Krzeminski v. U.S., 13
13 Cl.Ct.
Cl.Ct. 430, 438
438 (1987)
(1987) (“Waivers
("Waivers of rights
knowing,
knowing, and
and intelligent
intelligentacts
acts done
done with
withsufficient
sufficientawareness
awareness of
ofthe
the relevant
relevant circumstances
circumstances
likely consequences"
and likely
consequences” (emphasis supplied)).

Ironically,
was the
the type
typeof
of peril
peril from
from which
Ironically,the
the misleading
misleading waiver
waiver of
of counsel
counsel was
have protected
protected him.
him. Notably,
counsel could have
Notably,less
less than
than aa year
year later, AR
AR 635-212
635-212 was
was amended
amended

to permit
permit aa withdrawal
withdrawalof
ofaawaiver
waiveratatany
anytime
timeprior
priortotothe
thedate
datethe
thedischarge
discharge isis approved.
approved.

See Change
Change99totoAR
AR 635-212,
635-212,dated
datedMarch
March13,
13,1970,
1970,Complaint,
Complaint, Attach.
Attach. I,
I, Ex. H (document
See

AR).
not in AR).
This Circuit
Circuithas
has already
already ordered
ordered the
the Board
Board to
to upgrade
upgrade the discharge of a
similar to
to those
thoseof
ofMr.
Mr. Roberts.
Roberts. In White
soldier in circumstances
circumstances similar
White v.
v. Secretary
Secretary of the Army,
F.2d 501
501 (D.C.
(D.C. Cir. 1989), a soldier
soldier facing his third special court-martial received
878 F.2d
erroneous advice
advice from
from his defense
counsel that
that the
the court-martial
court-martial could result in
erroneous
defense counsel
in aa bad conduct

discharge. Acting
the soldier
soldier who
who had
had “committed
"committed
or dishonorable discharge.
Acting on
on the
the erroneous
erroneous advice, the
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substantial number
numberof
of infractions,”
infractions," including
a substantial
including being
being absent
absent without leave eight times for a
total of
separation from
from the
the Army
Army for
of 205
205 days,
days, requested
requested separation
for the
the good
good of
ofthe
the service,
service, and
and was
was

UCOTH Discharge,
given an Undesirable Discharge (now known
known as
as a UCOTH
Discharge, see
see White, 878 F.2d at

and n.
n. 5).
5). Seventeen
yearslater,
later,this
thisCircuit
Circuit ordered
ordered Mr.
Mr. White’s
White's discharge
502-503 and
Seventeen years
discharge

upgraded,
finding that
that “since
"since appellant’s
appellant's undesirable
undesirable[UCOTH]
[UCOTH] discharge
dischargeisisfatally
fatallyflawed
fawed
upgraded, finding
cannot be
be sustained,
sustained,the
theonly
only remedy
remedy available
available now
now that is practical and appropriate is to
and cannot

treat him as
had completed
completed his
hisfull
full term, and
and to
to require
require the
the Army
Army to give him either an
as ifif he had
honorable or a general
general discharge.”
discharge." Id.
Id. at
at 506.
506.

In Mr.
Mr. Roberts'
Roberts’case,
case, there
there were other administrative
administrative errors
errors that
that should
should have
been
recognizedby
by the
theBoard.
Board. For example, on
on June
June6,
6,1969,
1969,aaMilitary
Military Police correctional
been recognized
officer, Lt.
recommended Mr.
Mr. Roberts’
Roberts' discharge
discharge under
under Army
Army Regulation
officer,
Lt.Raymond
RaymondReass,
Reass, recommended

635-212 to
to the
the Commanding
CommandingGeneral,
General,stating:
stating:“In
"In view
view of this soldier’s
soldier's record
record of
of
635-212
disciplinary actions,
waiver of
of counseling
counseling and
and(further)
(further) transfer
transferfor
for rehabilitation”
rehabilitation"
disciplinary
actions, request
request waiver

AR 254
254 - 257 (AR
(AR 256
256 and 257 are
the Commander
Commander of
AR
are transposed).
transposed). In an undated
undated“Action,”
"Action," the
of
the Eighth Field Army
Army Support
noting the
the correctional
correctional officer’s
offcer's recommendation
Support Command,
Command, noting
recommendation
that the counseling
counseling and
andfurther
further rehabilitation
rehabilitation required by Army
Army Regulation
Regulation 635-212
635-212 be
be

ordered an
AR 228.
228.
waived, ordered
an Undesirable
Undesirable(UCOTH)
(UCOTH) Discharge.
Discharge. AR
paragraph 7a
in effect
effect at
at the time,
However, paragraph
7a of
of Army
Army Regulation 635-212, in
required that service members discharged
discharged under
under paragraph
paragraph6a(1)
6a(l) must receive counseling,

specific memorandum
memorandum made
madeof
of that
thatfact.
fact. Paragraph
7b(2) required
required rehabilitation
rehabilitation
and aa specific
Paragraph 7b(2)
through reassignment.
7c(2) and
and (3)
(3) provided
provided that counseling and
and rehabilitation
rehabilitation
reassignment. Paragraph
Paragraph 7c(2)

can only
only be waived by the general
general court-martial
court-martial authority "when
can
“when he
he determines that further

individual will,
disciplinary problems
duty of the individual
will,ininhis
hisbest
bestjudgment,
judgment,create
create serious
serious disciplinary
problems or a
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hazard
to the
themilitary
military mission
mission or
or to
to the
theindividual.”
individual." See
hazard to
See Complaint, Attach. I, Ex. G

(document
Nowaiver
waivercontaining
containingthe
thespecific
specificfindings
findingsdescribed
described in
inparagraph
paragraph
(document not
not in
in AR). No
7c(2) and (3) of Army
Army Regulation
Regulation 635-212,
635-212, in
in effect
effectat
at the
the time,
time, that
that counseling
counseling and
rehabilitation
hazard to
to the
themilitary
military mission or
rehabilitation would
wouldcreate
create serious discipline problems or a hazard
to the individual,
individual, appears
appears in
in the
the AR
AR or
or in
inany
anyother
other part
part of
ofthe
therecord
record of
ofthis
thiscase.
case.

Paragraph 10
in effect
effect at
at the
the time,
time, required
required the
Paragraph
10 of
of Army
Army Regulation 635-212, in
individual's unit
individual’s
unitcommander
commander to
to initiate
initiatethe
the discharge
discharge process:
process: "The
“The unit
unit commander
commander of the
." Paragraph
individual will
individual
willrecommend
recommendaction
actionunder
under this
this regulation
regulation ...
....”
Paragraph 12
12 requires
requires the

individual's commander
"Commanding officer’s
offcer's report"
individual’s
commander to forward a “Commanding
report”through
throughthe
the appropriate
appropriate
intermediate commander,
commander, if
if appropriate, to the general
general court-martial
court-martial convening authority.
authority.

See
However,the
the discharge
discharge
SeeComplaint,
Complaint, Attach.
Attach. I,I, Ex. G (document
(document not
not in
in AR).
AR). However,
recommendation prepared
prepared by
by Correctional
Correctional Officer
Officer Reass
"commanding
Reass is not labeled aa “commanding

officer's report"
asMr.
Mr.Roberts’
Roberts'“correctional
"correctional officer,”
officer," not
officer’s
report”and
and is
is signed
signed by Lt. Reass
Reass as

“commanding.”
AR254
254- -257
257(256
(256and
and257
257are
are transposed).
transposed). There is no indication in the
"commanding." AR
record that Lt.
commanded aa unit
unit to
to which Mr.
Lt. Reass
Reass ever commanded
Mr.Roberts
Roberts was
was assigned,
assigned, or that the

recommendation ever reached
reached the
thegeneral
generalcourt-martial
court-martial authority
authority through the appropriate
intermediate commander.
commander.

Correctional Offcer
Holm was reviewed
OfficerReass's
Reass’s recommendation
recommendation to General Holm
by the Staff Judge Advocate, Lt. Col.
records of
of two
Col. George
George Taylor,
Taylor, Jr.,
Jr., who
who appended
appended records

separatenon-judicial
non judicial punishments
punishmentsunder
underUniform
Uniform Code
Codeof
ofMilitary
Military Justice Article
Article 15
separate
15 that
Mr.
and April
April 22,
Mr. Roberts
Roberts received on March 5 and
22, 1968, while
while in
in basic
basic airborne
airborne training
training at
at Ft.
Ft.

AR256
256(AR
(AR256
256and
and257
257 are
are transposed).
transposed). These records
Benning, Georgia. AR
records of
of non-judicial
non-judicial
punishments were
were considered
consideredby
by the
thedischarging
dischargingauthority
authority in
in spite of the fact that Mr.
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Roberts had been
been transferred
transferred several times subsequent
subsequent to
to the
the imposition
imposition of
of these
these two
two separate
separate

non-judicial
imposed more
more than
than one
oneyear
yearearlier.
earlier. AR
AR
non-judicial punishments
punishments both of
of which
which had
had been
been imposed

249. This
clear violation
violation of Army
This would
wouldhave
have been
been a clear
Army Regulation
Regulation 27-10,
27-10, in
in effect
effect at
at the
the time,
which
non-judicial punishments
which specifically
specifically forbade
forbade the
the mention of one-year-old or older non-judicial
punishments in
against aa soldier
soldier if
if the individual
a proceeding against
individualhad
hadbeen
been subsequently
subsequently transferred
transferred and
and one

year had
had elapsed.
elapsed. As this Court observed
in Martin
Martin v.
observed in
v. Secretary
Secretary of the Army,
Army,455
455 F.Supp.
F.Supp.

634, 637
637 (D.D.C.
(D.D.C. 1977): "Both
“BothU.S.
U.S.v.v.Cohan,
Cohan,43
43 C.M.R.
C.M.R.309
309(1970)
(1970)and
and U.S.
U.S. v.
v. Turner,
Turner, 45
45

C.M.R.
130 (1972), have interpreted Regulation 27-10 as
C.M.R. 130
as forbidding
forbidding mention of an
individual's non
judicial punishment
individual’s
non-judicial
punishmentinina aproceeding
proceedingagainst
againsthim
himwhenever
wheneverhe
hehas
has been
been

subsequently transferred
transferred and
and (a)
(a) one
one year
year has
has elapsed, (b) punishment
punishment has
has been executed, and
appeal of
of the
the punishment
punishment has
hasbeen
beenfully
fully resolved.
resolved. Considering a claim for
(c) and appeal
for back
back pay,
pay,

the court in Martin
applied paragraph
paragraph 3-15(d) of
of the
the 1968 version of the regulation to
Martin applied
overturn aa 1971
thatdirectly
directly applies
applies to
to Mr.
Mr. Roberts'
overturn
1971 discharge
discharge proceeding.8
proceeding. 8 In a passage
passage that
Roberts’

predicament,
the U.S.
U.S. Court
Court of
of Military
Military Appeals
predicament, the
Appeals noted
noted in
in U.S.
U.S. v.
v. Cohan,
Cohan, 43 C.M.R.
C.M.R. 309,
309, 312
(1971):
(1971):

Indisputably,
Indisputably, transfer
transfer is important
important to
to the
the question of retention or destruction
record [of
[of non-judicial punishment].
of the record
punishment]. ItIt isis especially
especially important to
persons
new
to
the
military
who
might
be
expected
experiencedifficulty
diffculty in
persons new to the military who might be expected totoexperience
civilian life
adjusting from civilian
lifetotothe
therigors
rigorsof
ofrecruit
recruittraining,
training,and
andwhose
whose transfer
from
unit to
to aa permanent organization commonly occurs in a
from aa temporary unit
period of
of less
less than a year. Such
Such persons
persons might hope to make a new start in
their
their new
new organizations...
organizations....

8

27-10 (26
(26 Nov.
Nov.1968)
1968)was
was amended
amended twenty-one
twenty-one times
times between
between its Jan. 1, 1969, effective
8 Army
Army Regulation 27-10
date and
and 1981.
1981. At
Change 17,
17, incorporated
incorporated all prior
date
Atleast
least one
one change,
change, Change
prior changes.
changes. Because
Because Mr.
Mr.Roberts
Roberts has
has been
been
unable to locate aa copy
copy of
of the version in force in
in early
early 1969,
1969, he
he must rely
rely on
on the text as reprinted in U.S. v.
v.
Cohan, 43 C.M.R. 309, 311 (1971). The
which also
Thefacts
factsof
ofthat
thatcase
case indicate
indicate that
that the
the version quoted therein, which
also
was applicable to the facts
facts in
in Martin v.
Army, 455
(D.D.C. 1977),
455 F.Supp.
F.Supp. 634, 637 (D.D.C.
1977), remained
remained
v. Secretary
Secretary of the Army,
unchanged
aslate
lateas
asSeptember
September1969,
1969,which
whichwould
would easily
easily include
include the
the period
period applicable to Mr.
unchanged as
Mr. Roberts'
Roberts’case.
case.
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sameprinciple
principle -- that soldiers be
be given
given the
the opportunity
opportunity to
Of course, this same

is the
the reason
reason that
transfer to another unit -- is
that paragraph
paragraph7c
7cof
of Army
Army Regulation 635-212
provided
can waive
waive a transfer
transfer for
for
provided that
that specific
specific findings
findingsmust
mustbe
bemade
made before
before aa commander can

rehabilitation. See
See Complaint, Attach. I,I, Ex.
Ex. G
G (document
(document not in AR).

The September
September 6,
6, 2001,
2001, Board
Board decision
decision recites
recites that
that “On
"On 10 February 1969, the
applicant's commander initiated aa recommendation to bar him from
from reenlistment and cited
applicant’s

the applicant’s
applicant's conviction
three NJPs
NJPs[non-judicial
[non judicial
conviction by
by aa special court-martial and three
punishments] as
as the
the basis
basisfor
forthe
theaction.
action. On 25 March 1969, the appropriate
appropriate authority
authority

approved
Record
approved the
theimposition
impositionof
of the
thebar
bartotoreenlistment.”
reenlistment." AR.
AR. 85.
85. The Administrative
Administrative Record
contains a March 25, 1969, approval
approval of
ofwhat
whatappears
appears to
to be
be a February 10, 1969,
265), and Defendants'
Defendants’ Material
MaterialFact
Fact No.
No.88 refers
refers to
to aa February
February 10,
recommendation (AR 265),
1969, recommendation; however, no February 10,
10, 1969,
1969, recommendation
recommendation appears
appears in the
AdministrativeRecord.
Record. The
TheAdministrative
AdministrativeRecord
Recorddoes
doescontain
containaaFebruary
February 5,
5, 1969,
1969,
Administrative
recommendation,
but that
that recommendation
recommendationonly
onlymentions
mentionsone
onenon-judicial
non judicialpunishment.
punishment. AR
AR
recommendation, but
non judicial punishments
320. Of
Ofcourse,
course, ififthe
therecommendation
recommendation referred
referred to three non-judicial
punishments --- and
and the
Board on September
September 6,
6, 2001,
2001,thought
thoughtthat
thatitit did
did --- the bar
bar to
to re-enlistment
re-enlistment would
would be in error
because,
asnoted
notedabove,
above,AR
AR27-10
27-10forbade
forbadethe
theuse
useofofaarecord
recordofofnon-judicial
non-judicial punishment in
because, as
a proceeding
proceeding against
against an
anindividual
individual afer
individual has
afterthe
thepassage
passage of
of one
one year and the individual
has been
been

subsequently transferred.
Moreover,
Moreover, the
the commander's
commander’s recommendation for
for aa bar to re-enlistment that
does appear
appearin
inthe
theAdministrative
Administrative Record (AR
(AR 320)
does
320) isis defective
defectivebecause
because it relies on a

"pending court-martial"
even occurred.
occurred. At that point in
“pending
court-martial” that
that had,
had, at that point not even
in time,
time, more
more
than two months before
before his
his court-martial,
court-martial, Mr.
Mr. Roberts'
presumption of
of
Roberts’ was entitled to a presumption
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and indeed,
indeed, two
two of
of the charges
charges were
weredismissed
dismissedfor
for lack
lack of
of sufficient
sufficient evidence.
innocence, and
evidence.

Seen.
n.22supra;
supra;AR
AR325.
325. Accordingly,
legal nullity,
nullity,
See
Accordingly, the
thepurported
purportedbar
bar to
to re-enlistment
re-enlistment was aa legal
becauseititrelied
reliedupon
upontwo
twonon-judicial
non-judicial punishments
punishmentsininviolation
violation of
of Army
Army Regulation
either because
27-10 or because
relied on
on aa court-martial
court-martial that not only had not taken place,
place, but
but after
after which
which
because itit relied

two
were dismissed
dismissedfor
for lack
lack of
of sufficient
sufficient evidence. In
two of
of the
the charges
charges were
In either
either event,
event, the
the bar
would
ineffective to prevent Mr.
would have
have been
been ineffective
Mr. Roberts'
Roberts’ re-enlistment,
re-enlistment, and
and the
the Board erred by

ignoring that
ignoring
that fact.
fact.
"It isis axiomatic
“It
axiomaticthat
thatan
an agency
agency ...
... must
must scrupulously
scrupulously observe
observe its own
own rules,
rules,
regulations,
With respect
regulations, and
and procedures.
procedures. ...... With
respect to the armed forces, this requirement `does
‘does not

involve any
interference with
with the proper
proper and
andefficient
efficient operation
operation of
of our
our military
military forces
involve
any undue interference
forces
because
werequire
require only
only that the
the Army
Army carry
it created
because we
carry out
out the
the procedures
procedures and regulations it
created

itself."'
itself.’”Blassingame
Blassingamev.v.Secretary
Secretaryof
ofthe
the Navy,
Navy,866
866 F.2d
F.2d 556,
556, 560 (2d Cir. 1989), citing
citing U.S.
U.S.

ex rel Accardi
Accardi v.
v. Shaughnessy,
Shaughnessy, 347 U.S. 260, 268 (1954) and quoting Smith
Smith v.
v. Resor,
Resor, 406
F.2d 141,146 (2d Cir. 1969).
1969).

b. The
TheBoard's
Board’sSeptember
September6,6,2001,
2001,Decision
Decision isis Defective
Defective on
on its
its Face.
Face.
As Mr.
Mr. Roberts'
Roberts’June
June 4,
4, 2004,
2004, Request
Request for Reconsideration points out, the
Board's
manifestly and
Board’s September
September 6, 2001, decision was manifestly
and clearly
clearly erroneous
erroneous because
because itit relied

on documents not contained in the record and not available to
to the
the applicant
applicant and
and made
made
not supported
supportedby
bythe
therecord,
record,aaclear
clearviolation
violationof
ofthe
theAPA.
APA. (AR
(AR 3-32; Complaint,
conclusions not

Attach. I).
I).
Mr. Roberts'
Mr.
Roberts’June
June 4,
4, 2004,
2004, Request
Request for Reconsideration noted that the Board

relied upon two
in the
the VA
VA copy
two documents
documents that did not appear
appear in
copy of
of his
his service
service records
records and
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which
which were
were not
not made
made available
available to
to him
himininspite
spiteofofhis
hisrepeated
repeatedattempts
attempts to
to obtain
obtainaccess
access to his

service records.
AR 12-15.
12-15. One
Oneofofthese
thesedocuments,
documents, the
the so-called alternate
alternate version of Mr.
records. AR
Mr.
Roberts'
in the
theAdministrative
Administrative Record
Record at
at AR
AR 188.
188. The other
Roberts’ 1969 DD Form
Form 214, appears
appears in
History,
document relied upon by the Board, the DD Form
Form 398,
398, Statement
Statement of Personal
Personal History,
signed by
by Mr. Roberts
still not
made available
available by
supposedly signed
Roberts when he re-enlisted, has
has still
not been
been made

Defendants.
has seen
seenneither
neitherdocument.
document.AR
AR 34-35.
34-35. Of
Defendants. Mr.
Mr.Roberts
Roberts insists
insists that
that he has
Of course,
course, to
the extent that the
the Board
Board relied
relied on this document
document --- and
and aa fair
fair reading
reading of
of the Board’s
Board's
memorandum indicates that
that itit did --- the
the Board's
Board’s decision
decision of
ofSeptember
September 6, 2001 was arbitrary,
abuse of
of discretion,
discretion, and otherwise not in accordance
with the law.
capricious, an abuse
accordance with
law.

Mr. Roberts'
Mr.
Roberts’June
June 4,
4, 2004,
2004, Request
Request for Reconsideration also points out that
the September
September 6,
6, 2001,
2001, Board
Board decision was based
based on
on factual
factual determinations
determinations that were either

contradicted or
or not
not supported
supportedby
bythe
therecord.
record. AR
AR 15-17.
15-17. Both
contradicted
Both the
the Defendants'
Defendants’ Memorandum
September 2001
2001 Board
Board decision
decision (AR
(AR 83-90) portray
(pp 2-4; 16-18)
16-18) and
and the September
portray Mr.
Mr.Roberts
Roberts as
as a

miscreant and
and imply
imply that he somehow manipulated an
an alternate
alternateversion
versionof
of his
his 1969
1969 UCOTH
UCOTH

Discharge or DD Form
re-enlistment documents.
documents. Plaintiff
Plaintiff has
Form 214 and his 1971 re-enlistment
has alleged
alleged that

the Board obviously believed that the so-called
so-called “alternate”
"alternate" discharge
or DD
DD Form 214 that it
discharge or
received from "an
Mr.
“an unknown
unknown source"
source” was
was spurious
spurious and could only
only have
have concluded that Mr.

Roberts
had something
somethingto
todo
dowith
with it.
it. See
Roberts had
See Complaint ¶18. In
Inspite
spite of
ofDefendants'
Defendants’protests
protests
that the Board made
made no
no conclusions
conclusions regarding
regarding the
the alternate
alternateDD
DD Form
Form 214, their
Memorandum
an inordinate
inordinate amount of time
Memorandum spends
spends an
time describing
describing the
the alternate
alternate document, and

September 1971
both the Board’s
Board's September
1971 decision
decision and
andDefendants’
Defendants'Memorandum
Memorandum imply
imply that Mr.
Mr.
Roberts somehow concealed
concealed his
his UCOTH
UCOTH discharge
discharge when he re-enlisted on July
July 28,
28, 1971.
1971.

Several observations are in order.
order.
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First, the 1969
1969 UCOTH
UCOTH DD
found “upon
"upon
DD Form
Form 214
214 (AR
(AR49)
49) may
may have
have been
been found
review of
of Plaintiff's
Plaintiff’srecords"
records”asasDefendants'
Defendants’Memorandum
Memorandumstates
states somewhat
somewhat ominously
ominously (p.
(p.

16), but
but itit clearly was
was included
included with
with Mr. Roberts'
16),
Roberts’ initial
initial application
application to
to the
the Board (AR
(AR 48).
48).
Not
UCOTH Discharge,
referred to
to itit or
Not only
onlyhas
has he never tried to conceal his UCOTH
Discharge, he has
has referred

included it in
in all
all of
ofhis
his communications
communications with
with the
the Army.
Army.Second,
Second,on
onMay
May10,
10,1971,
1971, less
less than
ten months after
afer his
his UCOTH
UCOTHDischarge
Dischargeand
and eleven
eleven weeks
weeks before his re-enlistment, Mr.

Roberts
applied for
for an
anupgrade
upgradetotothe
theArmy
ArmyDischarge
DischargeReview
ReviewBoard.
Board.AR
AR 237.
237. The May
Roberts applied
10, 1971,
1971, application
application was
was not
not denied
denied until
until December
December 18,
18, 1972,
1972, long
long after
after Mr.
Mr. Roberts'
10,
Roberts’
discharge from
from his second
second enlistment.
enlistment. AR
reminding the
the Army
Army
discharge
AR 232.9
232. 9 In other words, after reminding

he wanted
wanted his
his UCOTH
UCOTH Discharge upgraded,
upgraded, itit seems
seemshighly
highly unlikely
unlikely
on May 10, 1971, that he
that Mr.
Mr. Roberts
Roberts would
wouldthen
thentry
trytotoconceal
concealthe
thedischarge
discharge eleven
eleven weeks
weeks later
later when
when he
he re-

when he
he tried
tried to
to retain
retain aa prior
prior rank,
rank, and
and actually
actually did
did retain his former
enlisted, especially when

service
The May
May10,
10,1971,
1971, ADRB
ADRBapplication
applicationwas
was never
never mentioned
mentioned by
service number.
number. AR 213. The
the Board.
Board.

Third,
the Board's
Board’s September
September 2001 decision describes
Third, the
describes(AR
(AR 86)
86) aa DD
DD Form
398, Statement
Statement of
of Personal
Personal History,
History, prepared
prepared for
for the second
second enlistment
enlistment that
that mentions
mentions no
no prior
prior

service and
and that
that he
hewas
wasself-employed
self-employedduring
duringthe
theperiod
periodofofhis
hisfirst
firstenlistment.
enlistment. This
service
document has never been
been made
made available
available to Mr.
Mr. Roberts
Roberts and
and does
does not appear in the

Administrative Record.
Record. In
InVan
VanBourg
Bourgv.v.Nitze,
Nitze,388
388F.2d
F.2d 557,
557, 564
564 (D.C. Cir.
Cir. 1967),
1967), this
Administrative
Circuit noted
Circuit
noted that
that absent
absent overriding
overriding public
publicinterest,
interest,even
evenclassified
classifieddocuments
documents used
used against
review
review board
board applicant
applicant should
should be
be declassified
declassified and
and made available to the applicant.
applicant.

Fourth, the Board's
notes that
that the
the DA
DA Form
Board’s September
September 2001 decision also notes
Form 20,
20,

9
9
Although the application
appear on
on the
the December
December18,
18,1971,
1971,decision
decisiondocument
document(AR
(AR 231),
231), it
it
Although
application date
date does not appear
does
232).
does appear
appearon
onthe
theNovember
November7,7,1972,
1972,ADRB
ADRBBrief
Brief (AR 232).
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Record of Service, contains
contains information
information similar
alternate DD
DD Form
similar to
to that
that on
on the mysterious alternate

AR 86.
86. However,
However,the
theBoard's
Board’sdecision
decisiondoes
does not
214, “derived
"derived from an unknown source.”
source." AR
also reflects
refects Mr.
Mr. Roberts'
explain why that DA Form 20 (AR 189) also
Roberts’ prior
prior service.
service. Nor
Nordoes
does
the Board explain
explain why
why Mr.
Mr.Roberts
Robertsreceived
receivedthe
thesame
same service number as his first enlistment.
enlistment.

Fifth,
Fifth, both
both the
the Board (AR
(AR 86)
86) and
and Defendants'
Defendants’ Memorandum (p. 16) refer to
the different
different re-enlistment
alternate DD
DD Form 214. ItItshould
re-enlistment code in the alternate
shouldalso
also be
be noted
noted that

the “Reason
"Reason and
andAuthority”
Authority" entry on the UCOTH discharge was
was “AR
"AR 635-212 SPN
SPN 28B”
28B"

(AR 49) while
DD Form 214
214 indicates
indicates“AR
"AR 639-200,
639-200, section
sectionVII
VII Chapter
Chapter V”
V"
(AR
while the
the alternate
alternate DD
(AR 188). ItItseems
(AR
seems unlikely
unlikelythat
that aa soldier
soldier with
with Mr.
Mr.Roberts'
Roberts’experience
experience (compared
(compared for
example with
with that of an
an Army
Army recruiter1)
Army
wouldhave
have detailed
detailed knowledge
knowledge of
of arcane
arcane Army
example
recruiter 10 )would
so-called “spin”
"spin" codes.
recruitment regulations and so-called
codes. ItItisisalso
alsoodd
odd that
that the
the selective
selective service
on the
the alternate
alternateDD
DD Form 214 (AR
(AR 188)
Mr.
number that appears
appears on
188) isis the
the same
same as that on Mr.

Roberts' 1971 discharge
discharge (AR
(AR 187), but different from
UCOTH Discharge
Roberts’
from the
the number of the UCOTH
Discharge
(AR 49).
Army recruiter.
(AR
49). Mr.
Mr.Roberts
Robertshas
hasstated
statedthat
thathe
he described
described his prior service to his Army
recruiter.
AR
AR 213.
213.
Mr.
Sixth, The Board's
Board’s September
September 2001 memorandum concludes that Mr.

Roberts'
be verified
verified by the applicant’s
applicant's
Roberts’ 1971 DD
DD Form
Form 214
214 "contains
“contains entries
entries that cannot be

official record."
cannot
were the
the fault
fault of
of Mr.
Mr.
official
record.”AR
AR89.
89.One
One
cannotassume
assumethat
thatany
anyerroneous
erroneous entries were
Roberts.
signed by
by an
anofficer
officer of the discharging
discharging command.
command. Surely
Roberts. The
The document
document was signed
someone in
in that
that command
command had
hadaaduty
dutyto
to corroborate
corroboratethe
thecontents
contentsof
ofthe
theDD
DD Form
Form 214,
214, which
which
someone

only an
is not only
an official
officialrecord,
record,but
butamong
amongthe
the most
most important
importantrecords
records that
that aa service member
has.
has.

10

termed “Career
AR 209.
209.
10During
Duringthis
thisperiod,
period,Army
Armyrecruiters
recruiterswere
wereofficially
offcially termed
"Career Counselors.”
Counselors." AR
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Lastly, the
the Board's
Board’s decision
decision (AR
(AR89)
89)and
and the
the Defendants'
Defendants’ Memorandum
Memorandum (p.
(p.
Lastly,
stressedthat
thatMr.
Mr. Roberts
Roberts could
could not
not have
have suffered
suffered PTSD
PTSD as
asthe
theresult
resultof
of his
his Vietnam
Vietnam
18) stressed

experience because
becausethe
thecharacter
characterofofhis
hisservice
servicewas
wasnot
notsignificantly
significantlydifferent
different after
afer his
experience

Vietnam service than
than itit had
hadbeen
beenbefore.
before.However,
However,ifif Mr.
Mr. Roberts’
Roberts' were
were afflicted
afflicted with PTSD
before his combat experiences
experiences in
in Vietnam,
Vietnam, or perhaps
even before
before his
his enlistment,
enlistment, the
the Army
Army
perhaps even

must bear
bear some
somedegree
degreeofofresponsibility
responsibility for
for enlisting
enlisting aa man with
with aa mental
mental disorder,
disorder, and
and then

marking the man
man for
for life when his conduct
conduct is
is affected
affectedby
bythat
thataffliction.
affiction.

4. The
The ABCMR’s
ABCMR's May
Decisionwas
wasArbitrary,
Arbitrary, Capricious, an Abuse
of
May16,
16, 2002,
2002, Decision
Abuse of
Discretion, Unsupported by Substantial Evidence
Evidenceor
orOtherwise
OtherwiseContrary
Contrary to
to Law
Law or
Regulation.

Defendants’ Memorandum points out (p. 18), the Board found on May 16,
As Defendants'
2002, “that
"that new evidence, meaning
meaning Mr.
Mr. Roberts'
Roberts’ statement
statement of reconsideration, AR 72-74,

was insufficient
insufficient as
basis to
to change
changeits
itsprevious
previousdecision.”
decision." However, the Board’s
Board's decision
as a basis

inexplicably
inexplicably lists
lists only
only Mr.
Mr.Roberts'
Roberts’military
militaryrecords
recordsand
and his
his May
May 8,
8, 1968,
1968, court-martial and
not his statement
statementof
ofreconsideration,
reconsideration,under
under“New
"NewEvidence
EvidenceororInformation.”
Information."AR
AR 68.
68. As this

68 F.3d
F.3d at 1406: "We
“Wefind
findthe
theconclusory
conclusorystatements
statements of the
Circuit
noted in
in Dickson,
Dickson, 68
Circuit noted
[ABCMR] ininthese
[ABCMR]
thesecases
cases do
do not
not meet
meet the
the requirement that `the
‘the agency adequately explain its

result.'
result.’ Because
Because the
the Board
Board only
onlylisted
listedthe
thefacts
factsand
and stated
stated its conclusions, but did
did not
not connect
connect

them in any rational way, the Board’s
Board's decisions are
are arbitrary
arbitrary and
andcapricious.”
capricious." Of
Of course,
course, by
finding
finding no
no new
new evidence
evidence to change its earlier decision, the May 16, 2002, decision merely
repeated
the errors
errors in
in the previous September 6, 2001, decision.
repeated the
decision.

The Board’s
Board's paraphrase
(AR 68) of the somewhat
somewhat rambling
rambling statement
of Mr.
Mr.
paraphrase (AR
statement of

Roberts
(AR 72-74), a diagnosed
diagnosedPTSD
PTSDpatient,
patient,brings
bringsto
tomind
mindthis
thisCircuit’s
Circuit's observation in
Roberts (AR
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Robinson v. Resor,
Resor, 469
469 F.2d
F.2d at 949: "We
“Weagree
agree that
that Robinson's
Robinson’s testimony
testimony has
has not always
been
clear or
or consistent.
consistent. We
the Board’s
Board's use
of that fact to
been clear
We also
also have grave doubts about the
use of

totally
testimony."
totally discredit
discredit his testimony.”

The Board’s
Board's Decisions
Decisions of
of January
January 21
21 and
andJuly
July 15,
15,2003,
2003,were
wereArbitrary,
Arbitrary, Capricious,
5. The
Abuse of
of Discretion,
Discretion, Unsupported
Unsupported by
by Substantial
Substantial Evidence
Evidenceor
orOtherwise
OtherwiseContrary
Contrary
an Abuse
to Law or
or Regulation.
Regulation.

The Board’s
January 21, 2003, decision essentially quotes
quotes paragraph
Board's January
paragraph 2-15b
2-15b of
of
Army
Army Regulation
Regulation15-185
15-185which
whichprovided
providedthat
thatinincases
cases of
of requests
requests for reconsideration

received after more
more than
than one
oneyear
yearafter
afterthe
theACBMR’s
ACBMR's action or after the ACBMR
ACBMR has
has
request for
for reconsideration,
already considered one request

the ACBMR
ACBMR staff
staffwill
willreview
reviewthe
therequest
requestto
todetermine
determine ififsubstantial
substantial relevant
relevant
evidence
is
submitted
showing
fraud,
mistake
of
law,
...
manifest
error,
or the
evidence is submitted showing
existence of substantial relevant new evidence discovered contemporaneously
or within
within a short
short time
time after
after the
theABCMR’s
ABCMR's original consideration.
consideration. If
If the
the
ABCMR
will be
to the
the ABCMR
ABCMR for its
ABCMRstaff
staff finds
finds such
such evidence,
evidence, itit will
be submitted
submitted to
determination of
of whether a material error or injustice
injustice exists
exists and
and the proper
remedy. See,
Exhibit D,
See, Exhibit
D, Army
ArmyRegulation
Regulation15-185
15-185¶2.15b;
¶2.15b; 32
32 C.F.R.
C.F.R. §§
581.3 (g)(4)(i) (Feb.
581.3(g)(4)(i)
(Feb. 29,
29, 2000).
2000).
Because
the Board’s
Board's staff determined that no new evidence met those
those criteria,
criteria, the Board
Because the

denied Mr.
Mr. Roberts’
Roberts' June
June 10,
10,2002,
2002,application.
application. AR
AR 47. AAsimilar
denied
similardecision
decisionwas
was issued
issued by

July 15,
15, 2003, denying
denying his
his December
December 27,
27, 2002,
2002, request
request because
the Board on July
becausethe
the“staff
"staff
determined that your current
current application
applicationdoes
does not
not contain
containevidence
evidence that
that meets
meets the
the above
criteria.”
AR 45.
45.
criteria." AR
the Board’s
Board's decisions of January 21 and July 15, 2003,
Of course,
course, because
because the

found that the September 6, 2001, decision should not be altered, the defects
defects in
in that decision
were incorporated
incorporated into
intothose
thosesubsequent
subsequent decisions.
decisions.
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Moreover, because
Moreover,
because the decisions of January 21 and July 15, 2003, were made

by staff, they violated 10 U.S.C.
U.S.C. §§ 1552.
1552. This Court, in Lipsman II,
I, 335
335F.Supp.2d
F.Supp.2d at
at 56

ruled that subsection
subsection 2-15(b)
2-15(b) of
of Army
Army Regulation 15-185 violated the provisions of 10
' 1552, the
operating statute,
statute, because
staff and
and not
U.S.C. §
the ABCMR=s
ABCMR's operating
becauseititpermitted
permittedABCMR
ABCMR staff
the Board to make
make decisions
decisionsidentical
identical with
with those
those made
madeininMr.
Mr. Roberts’
Roberts' applications.
applications. The

Court specifically
specifically found
found that
that the
the Board's
Board=s delegation of actions to its staff was arbitrary or
capricious and
and not
not in
in accordance
accordancewith
with law.
law. Id.
at 53.
53.
Id. at
Defendants'
Defendants’ Memorandum notes (p. 20) that Army Regulation
Regulation 15-185
15-185
contained paragraph
paragraph 2-15b when the Board’s
Board's staff
staff made
made its
its decisions
decisions announced
announced on January
January

21 and July 15, 2003, but that
that pursuant
pursuant to
to Lipsman
Lipsman II,
II, "paragraph
removed from
from
“paragraph 2-15b was removed

Onpage
page 15, Defendant's
Defendant’s Memorandum cites
the regulation.”
regulation." On
cites Army
Army Regulation 15-185 for
the notion that that the
the ABCMR
ABCMR will
willconsider
consideronly
onlyone
onerequest
request for
for reconsideration,
reconsideration, provided

it is fled
filedwithin
withinone
oneyear
yearof
ofthe
the original
originaldecision.
decision. However,
However,Lipsman
LipsmanII,
II,was
wasdecided
decided on
September 7,
7, 2004,
2004, more
more than
than aa year
yearafter
after the
thelatest
latestof
of the
the two
two Board decisions on Mr.
Mr.
September

Roberts'
Roberts’ applications
applications and
and more
more than
than three months after Mr.
Mr. Roberts
Roberts submitted
submitted his
his June
June 4,

2004 Request for Reconsideration.
Reconsideration.
The amended
amendedArmy
Army Regulation 15-185, in the form
form described
described in Defendants'
Defendants’

Memorandum, was not amended
amendeduntil
until March
March 31,
31, 2006,
2006, months
monthsafter
afer this action was filed,

and
See Exhibit
Regulation 15and did
did not even
even become
becomeeffective
effectiveuntil
until May
May 1,
1, 2006.
2006. See
Exhibit E, Army
Army Regulation
185,
185, dated
dated31
31March
March 2006;
2006; Summary
Summary of
of Change:
Change:(“This
("This rapid action revision dated 31 March
[in[inLipsman
2006 Updates
Updatespolicies
policiesand
andprocedures
procedures......totocomply
complywith
with......the
thedecision
decision
LipsmanII]”).
II]"). In
other words, it is diffcult
difficulttotoapply
applythe
theamendment
amendmenttotothe
theJanuary
January 21
21 and
and July 15, 2003, Board
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amendment did
did not
not become
becomeeffective
effective until
until months after this suit
decisions when the amendment
suit was
was
filed,
filed, and
and almost
almost three
three years
years after the latest of the two Board
Board decisions.
decisions.
For
reason the
the amendment
amendment to
to 32
32 CFR
CFR part 581, the Code of Federal
For some
some reason
Federal

ArmyRegulation
Regulation15-185,
15-185,was
wasannounced
announced in
in the
the Federal
Federal Register on
Regulations version of Army
November 7, 2005, with
withan
an effective
effectivedate
date of
ofDecember
December 7,
7, 2005.
2005. See,
See,70
70Fed.Reg.
Fed.Reg. 67,367.
67,367.

Army Regulation
Regulation 15-185
15-185 with
withits
itsMay
May1,1,2006,
2006,effective
effectivedate
dateremains
remains posted
posted on
However, Army
11 I which also contains an Applicant's Guide to Applying to the
the
BCMRwebsite,
website,I
the BCMR
which also contains an Applicant’s Guide to Applying to the ABCMR,
ABCMR,

item 14 of which
2-15b of
of Army
Army Regulation
it existed
which describes
describes paragraph
paragraph 2-15b
Regulation 15-185,
15-185, as
as it
existed before

the
the amendment. 12
amendment.12
amendment does
doesnot
notmake
makethe
theLipsman
LipsmanIIII decision-by-staffdecision-by-staffOf course, the amendment

rather-than-Board issue
moot as
as Defendants
DefendantsMemorandum
Memorandum(p.
(p. 20)
20) alleges.
alleges. This issue
issue moot
issue in

Lipsman II
II isis not
not what
what decision
decision the
the staff
staff made
made or when itit made
made it, but
but the very fact
fact that
that the

staff, and not the Board, made it.

The Board’s
Board's March
March 17,
2005, Decision
DecisionWas
WasArbitrary,
Arbitrary, Capricious, an Abuse of
of
6. The
17, 2005,
Discretion, Unsupported by Substantial Evidence
Evidenceor
orOtherwise
OtherwiseContrary
Contrary to
to Law
Law or
Regulation.
On June
June 4,
4, 2004,
2004, Mr.
Mr. Roberts filed
filed by
for Reconsideration
by counsel
counsel aa Request
Request for

accompaniedby
by aatwenty-nine
twenty-nine page
pagememorandum
memorandum(AR
(AR3-32)
3-32)and
andfifty-four
fify-four pages
accompanied
pages of exhibits
(Complaint Attach.
(Complaint
Attach. I).
I).The
Therequest
requestlisted
listedthe
theearlier
earlierdecision
decisionfiles
filesand
andnoted
noted that
that this
this was
was the

first request
fled with
and that
that itit raised
number of
of
first
request filed
withthe
thedirect
directassistance
assistance of legal counsel and
raised a number
issues and
and facts
facts that
that had
hadnever
neverbeen
beenpresented
presentedto,
to,ororconsidered
consideredby,
by,the
theBoard.
Board. AR 2.
issues
2.

11

11

http://www.army.mil/usapa/epubs/pdf/r15_185.pdf.
http://www.army.mit/usapa/epubs/pdfrl5_185.pdf
12 http://arba.army.pentagon.mil/abcmr.htm.
http://arba.army.pentagon.mil/abcmr.htm.

12
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While Mr.
While
Mr.Roberts'
Roberts’June
June4,4,2004,
2004,request
request was
was pending at the Board, this

Court's September
7, 2004,
2004,Lipsman
LipsmanIIII decision
decision was
washanded
handeddown.
down.After
After holding Mr.
Mr.
Court’s
September 7,
Roberts'
for more
Roberts’ request
request for
more than
than nine
nine months,
months, the
the Board,
Board, on
on March
March 17,
17, 2005,
2005, returned
returned the
the June
June

4, 2004, memorandum
memorandum and
andexhibits
exhibitsfiled
filed by
by Mr.
Mr. Roberts'
Roberts’ counsel directly to
to Mr.
Mr.Roberts.
Roberts.
AR
AR 1.
1. The
TheBoard's
Board’sletter
letternoted
notedthat
thatMr.
Mr.Roberts'
Roberts’case
casewas
wasconsidered
consideredon
onSeptember
September 6,
6, 2001,
2001,

that no further ABCMR
all of his
ABCMRaction
actionisiscontemplated,
contemplated,that
thathe
he had
had exhausted
exhausted all

administrative remedies,
and that
thatMr.
Mr. Roberts
Roberts had
hadthe
theoption
optionof
of seeking
seekingArelief
"relief in
in aa court
court of
of
remedies, and

appropriate
Althoughnot
notciting
citingLipsman
LipsmanII,II,the
theBoard
Boardreferred
referredtotoaa recent
recent
appropriate jurisdiction.@
jurisdiction." Although
court decision “ordering
"ordering the
the deletion
deletion of
of paragraph
paragraph 2-15b of
of AR
AR15-185,"
15-185,”and
andstated
stated that the

effect of
of the
the decision "now
Anow permits
permits an
an applicant
applicant to
to request
request reconsideration of an earlier
ABCMR
received within
within one
one year
yearof
of the
theABCMR=s
ABCMR's original
ABCMRdecision
decision ififthe
the request
request is received
and itit has
has not
not been
beenpreviously
previously reconsidered.@
reconsidered." AR
AR 1.
decision and
1.

Neither the Board's
Board’s letter
letter nor
nor Defendants'
Defendants’ Memorandum
Memorandum mentioned
mentioned the fact
that Lipsman II
didmuch
muchmore
more than
than merely
merely order
order the
the deletion
deletion of
of paragraph
paragraph 2-15b; itit also
also
II did

ordered the
the Board
Boardto
to consider
considerthe
theapplications
applicationsofofthe
theLipsman
Lipsmanplaintiffs
plaintiffs --- plaintiffs
plaintiffs who
ordered
who are
are
exact same
sameposition
positionas
asMr.
Mr.Roberts.
Roberts. Moreover,
Moreover, this Court in Lipsman II
in the exact
II ordered
ordered the

Board to reconsider
reconsider the
theapplications
applicationsof
of all
all members
membersof
ofNABVETS,
NABVETS, the National Association
of Black
requeststo
tothe
theBoard
Boardcontained
containednew
newevidence.
evidence. Although
Although
Black Veterans,
Veterans, whose
whose second
second requests

not aa member
memberof
of NABVETS,
NABVETS, Mr.
an African-American
African-American veteran.
Mr. Roberts
Roberts is an
veteran. The Board's
Board’s
March
to Mr.
Mr. Roberts'
March 17, 2004, response
response to
Roberts’ Request
Request for Reconsideration mentioned only one
one

portion of
holding without
withoutmentioning
mentioningthe
theLipsman
Lipsman IIIIremedy:
remedy:remand
remand to
to the
the
of the
the Lipsman II
II holding

Board for
for reconsideration.
reconsideration.
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If the
If
the Board's
Board’s change
change of policy
policyon
on requests
requests for reconsideration were to affect
Mr.
while his
Mr. Roberts,
Roberts, ititshould
shouldhave
have done
done so
so before he submitted his request, not while
his request
request

was pending, and
and the
the change
changeof
of policy
policy should be applicable
applicable to everyone
everyone similarly
similarly situated.
situated.

As noted in section 4 supra,
the Board’s
Board's change
change of
of policy
policy just became
effective on May 1,
supra, the
became effective
2006, and the Board has yet to replace contradictory
contradictory statements
statements that
that appear
appear on its website.
website.

"[A]n agency
“[A]n
agencychanging
changingits
itscourse
coursemust
mustsupply
supplyaareasoned
reasoned analysis...
analysis....”
Motor Vehicle
Vehicle
." Motor

Ins., 463
463 U.S.
U.S. 29, 57 (1983), quoting
Manufacturers Ass’n
Ass'n v. State Farm
Farm Mutual
Mutual Automobile
Automobile Ins.,
Greater Boston
Boston Television
Television Corp. v.
444 F.2d
F.2d 841,
841, 852 (1970).
(1970).
Greater
v. F.C.C.,
F.C.C., 444

Lipsman II
I holding
by staff
staff
Clearly, the Lipsman
holding----that
thatdispositive
dispositivedecisions
decisions made
made by
were arbitrary or capricious and not in accordance
accordancewith
with law
law -- applies
applies to
to the
the dispositive
dispositive staff
staff

decisions made on January 21 and July 15, 2003,
2003, and
and June
June 4, 2004, and at the very
very least
least these
these
should be
be remanded
remandedtotothe
theBoard
Boardas
aswas
wasordered
orderedbybythis
thisCourt
CourtininLipman
LipmanII.
II. The
decisions should
ultimate
ultimate fate
fate of
of Army
ArmyRegulation
Regulation15-185's
15-185’sparagraph
paragraph2-15b
2-15bisisirrelevant
irrelevanttotothis
thiscase
casebecause
because

that provision
provision was
was in
in force
force when
when Mr.
Mr.Roberts
Roberts filed
filedhis
hislast
lastrequest
request with
withthe
the Board
Board and
and was
was
until more
more than
than four
four months after this action was filed.
filed.
not superseded
superseded until
In the last section of their
their Memorandum,
Memorandum, Defendants
Defendants argue
argue that the Court

should defer
defer to
to the
theArmy
Army in
in the
the interpretation
interpretationof
of the
theArmy’s
Army's own regulation.
regulation. However,
should
However,
Defendants fail to
which version
to state
state which
version of
of the
the regulation
regulation should
should be
be beyond
beyond the
the Court's
Court’s reach.
reach.

The Army and this Court in Lipsman IIIagreed
agreed on
on the
the interpretation of Regulation 15-185's
15-185’s
paragraph
2-15b, namely that it authorized certain staff decisions; they disagreed
only on
paragraph 2-15b,
disagreed only

whether the regulation’s
regulation's authorization of
of staff
staff decisions
decisions followed
followedthe
the statute,
statute, 10 U.S.C. §'

1552.
Likewise,there
there isis no
no dispute
dispute about the interpretation of the amendment
1552. Likewise,
amendment to
to Army
Army
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Regulation 15-185;
15-185; the
the issue
issue is whether the regulation can
can become effective before its
its stated
stated

effective date,
effective
date, May
May 1,
1, 2006.
2006.

As noted in part B.2. supra, the agency’s
agency's interpretation
interpretation of
ofstatutes,
statutes,

regulations, and
and court
court decisions
decisions is
is not
not entitled
entitled to
to any
any Chevron
Chevron deference.
deference. Nor
Nor is
is itit entitled to

military deference
any military
deference on judicial interpretations of the law. See,
See, Mudd
Mudd v.
v. Caldera,
Caldera, 134

F.Supp.2d 138,
138,144
144(D.D.C.
(D.D.C. 2001)
2001) (“Mudd
("Mudd II”)
II") ("But
F.Supp.2d
(“Butthere
thereisisno
nolaw
lawthat
thatsupports
supports the
Army's
Army’sposition
positionthat
thatan
an Article
ArticleIIIIIIjudge
judgemust
mustdefer
defertotoan
anagency
agency or
or department
department of the
Executive
Executive Branch
Branch or
or the
the head
head of
of such
such an
an agency or department -- even to the Secretary of a

branch of the military
military ----on
oninterpretations
interpretationsofofdecisions
decisionsof
ofthe
theUnited
UnitedStates
States Supreme
Supreme Court;

quintessentially aa judicial
judicial function.”).
function.").
for that is quintessentially
"The District
“The
Districtof
ofColumbia
ColumbiaCircuit
Circuithas
hasconcluded
concludedthat
that the
the failure
failure to
to respond
respond to
arguments raised
raisedby
byaaplaintiff,
plaintiff, which do not appear
frivolous on their
arguments
appear frivolous
their face
face and could affect

Callowayv.v.Brownlee,
Brownlee,366
366F.Supp.2d
F.Supp.2d 43,
43, 53
53
the Board’s
Board's ultimate disposition, is arbitrary.”
arbitrary." Calloway
and Mudd
Mudd I,I, 26
(D.D.C. 2005), citing
citing Frizelle
Frizelle v.
v.Slater,
Slater, 111
111 F.3d at 177 and
26 F.Supp.2d
F.Supp.2d at
at 123.
123.
In
indication that
In this
this case,
case, of course, there is no indication
that the
the Board
Boardeven
even read,
read, let
let alone
alone considered,
considered,

Mr. Roberts'
that certainly
certainly were
were not
not frivolous
frivolous and which
which
any of Mr.
Roberts’ arguments
arguments -- arguments
arguments that
would
would have
have affected the ultimate disposition.
disposition.
Even if
if Mr.
Mr.Roberts'
Roberts’requests
requests for
forreconsideration
reconsideration were
were construed
construed to
to be
be

requests
for waivers
waivers of
of aa limitations
limitations period, the refusal of such a waiver would be reviewable
requests for
can be
befound
found to
to be
bearbitrary
arbitrary and
and capricious.
capricious. Dickson,
68 F.3d
F.3d at
at 1404:
1404:
and can
Dickson, 68
secondtier
tier of
of ‘secret
`secretlaw’
law' absolving
Review of
of waivers
waivers helps
helps ensure
ensure that aa second
some
but
not
others
from
the
rigors
of
the
statute
does
not
impugn
the equality
equality
some but not others from
of the
does not impugn the
receivethe
thebenefit
benefitofofjudicial
judicial review.
review. As
of the principal law which does
does receive
Judge
Leventhal
so
aptly
observed
more
than
two
decades
ago,
`The agency
Judge Leventhal aptly observed more than two decades
‘The
act out
out of
of unbridled
may not act
unbridled discretion
discretion or whim
whim in
in granting
granting waivers
waivers any
any more
than in any
other
aspect
of
its
regulatory
function.’
WAIT
Radio
v.
FCC,
418
any other aspect of its regulatory function.' WAIT Radio v. FCC, 418
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F.2d 1153,
To conclude
conclude even limited review,
review, we
we must
1153, 1159
1159 (D.C.Cir.
(D.C.Cir. 1969).
1969). To
be made
made privy
privy to the Board's
reasoning.
Board’s reasoning.
As the court noted in Guerrero v. Stone, 970 F.2d 626, 638 (9th Cir. 1992):
1992):

“The
applicants’ service
service
"The Board is charged with correcting errors and removing injustices in applicants'
records.
records. 10
10 U.S.C.
U.S.C. §1552(a)(1).
§ 1552(a)(1). To
To remove
remove injustices
injustices is
is the
theBoard’s
Board's chief
chief responsibility and

reason for
for being. The
constitutes its very reason
The Army
Armyhas
has no
no need
need of
of aa Board that stubbornly
stubbornly hews
hews

to obscure
decisionsor
orslavishly
slavishly follows
follows bright-line
obscure decisions
bright-linedistinctions
distinctionssimply
simplybecause
because doing
doing so
so
relieves some
some agency
agencyof
ofthe
thedifficult
difficult task of considering each
caseon
onthe
themerits.
merits. The
The Army
Army
each case
needs
Board that
that serves
servesthe
theinterest
interestof
of justice.”
justice."
needs aa Board

V. CONCLUSION
CONCLUSION
For the foregoing reasons,
Plaintiff respectfully
reasons, Plaintiff
respectfully asks
asks this Court to deny

Defendants'
Motion to
andto
togrant
grantPlaintiff’s
Plaintiff's
Defendants’ Motion
to Dismiss,
Dismiss, in
in Part,
Part, and
and for Summary Judgment
Judgment and
Motion
Motion for
forSummary
Summary Judgment.
Judgment. Should
Shouldthe
the Court
Court determine
determine not to direct
direct the
the Board to
upgrade
Mr. Roberts'
and instead
insteadremand
remandtotothe
theBoard
Boardfor
forfurther
furtheraction,
action,Plaintiff
Plaintiff
upgrade Mr.
Roberts’ discharge and
respectfully
jurisdiction over
respectfully asks
asks this Court to retain jurisdiction
over the
the action.
action.
can see
seefrom
from the
the foregoing
foregoing case
citations that a number of remanded
One can
case citations

have returned
returned to
to the
the remanding
remandingcourt.
court. See,
e.g., White
White v. Sec’y,
Sec'y,
correction board decisions have
See, e.g.,

Kreis, and
and Mudd.
Mudd. Sadly,
Sadly,the
theresponse
response of
to what
what itit may
may regard
regard
Lipsman, Dilley,
Dilley, Kreis,
of the
the ABCMR
ABCMR to
as judicial
judicial interference with
been petulant.
petulant. For
as
withits
itsoperations
operations has
has sometimes been
For example,
example, the

Board reacted
to this
this Court’s
Court's Lipsman IIIIdecision,
reacted to
decision, aa pro-veteran
pro-veteran decision
decision that forced the

Board to comply
comply with
withits
itsstatute,
statute, by
by denying
denying all
allrequests
requests for
for reconsideration
reconsideration received after

one
InDille,
Dilleythe
I, the
Army
responded
this
Circuit’s
orderthat
thatappellants
appellants be
be
one year.
year. A.R.
A.R. 1.
1. In
Army
responded
to to
this
Circuit's
order
reinstated to
to active
active duty
duty and
and be
beconsidered
consideredfor
forpromotion,
promotion, by
by offering
offering either retirement or
reinstated
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non-retroactive reinstatement,
therebyforcing
forcing the
the Court
Court to
to declare:
declare: "Hence
reinstatement, thereby
“Hence the Army
Army has
has

forfeited any
forfeited
any claim
claim itit might
mighthave
have ...
... to
to exercise
exercise its discretion in fashioning
fashioning the
the specifics of the

remedy
orderedby
bythe
thecourt.”
court." Dilly
Dilly II,
627F.2d
F.2d at
at 407. In
InRobinson
Robinson v.
v. Resor,
Resor, this Circuit
remedy ordered
II,627
noted that
that rather
rather than
thanshowing
showing CWO
CWO Robinson
Robinson “a
"a little
little more
little more
more compassion"
compassion” and aa little

interest
"the Army
Army was
institutional self-interest
interest in his welfare, “the
was in fact acting out of pure institutional
self-interest and
See, Guerrero
Guerrero
spite.” See,
See,469
469F.2d
F.2datatn.n.20
20and
andaccompanying
accompanyingtext.13
text. 13 See,
possibly even out of spite."

970 F.2d at
at 638
638 (“The
("The VA
VA believed
believed that
that too
too many
many Filipinos
Filipinoswere
wererequesting
requesting veterans
veterans
benefits. Instead
on the
the merits,
merits, the
the Army
Army decided to draw a bright line.
Instead of
of deciding
decidingeach
each case
case on
line.
Such arbitrary
arbitrary administrative distinctions,
Such
distinctions, however,
however, cannot
cannot stand
stand when they contradict the

declared policy
policy they purport to follow.”).
follow."). Mr.
Roberts
declared
Mr.
Robertscase
caseisisininthe
thesame
sameposture
posture as
as that in

Martin v.
455F.Supp.
F.Supp. 634,
634, 639
639 (D.D.C.
(D.D.C. 1977),
1977), wherein
wherein the Court
Martin
v. Sec'y
Sec’y of
ofthe
the Army,
Army,455
fully briefed
observed: "These
“These matters
matters have been
been fully
briefedand
and argued,
argued, and
and the entire record is before

the Court. ItItisisentirely
entirelyproper
properfor
forthe
theCourt
Courttotonarrow
narrowthe
the scope
scope of inquiry
inquiry upon
upon remand
remand by
ruling
questions at
at the
the present
presenttime.”
time." (citing
(citing VanderMolen,
ruling on
on these
these questions
VanderMolen, 571
571 F.2d
F.2d at
at 626).
626).
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Michael
Michael W.
W. Dolan,
Dolan, Esq.
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D.C. Bar No. 3384
2021 L Street, N.W.
Suite 204
Washington, D.C.
D.C. 20036
202/293-2776
Counsel
Counselfor
forPlaintiff
Plaintif
13

Robinson v.
v. Resor:
Resor: “We
"We hold that the relation
13 Robinson
relation of
of the
the Government
Government to
to its
itssoldiers,
soldiers,both
bothas
as to
to the
the substantive
substantive
the procedures
procedures used
usedto
toarrive
arrive at
at those
thosedecisions,
decisions,must
mustbe,
be,‘if
`if not
not paternal,’
paternal,' `at
decisions on their status and the
‘at least
avuncular.' Substantial
nitpicking compliance
avuncular.’
Substantialfairness,
fairness, rather
rather than nitpicking
compliance with
withprecise
precise regulations,
regulations, must
must guide
guide the
Army's
result which,
which, viewed in its
Army’sactions.
actions. The
TheArmy
Armymust
mustnot
notbe
beallowed
allowedtotoreach,
reach,step
step by
by technical
technical step,
step, a result
944 (citation
(citation omitted).
entirety, constitutes an
omitted).
an overreaching
overreaching leap
leap into
into the
the arbitrary
arbitrary and
and inequitable.”
inequitable." 469 F.2d at 944
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