PLANNING AHEAD
PLANNING
AHEAD

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=86d3396f-0fa7-4586-95d3-c074478ad5a2

BY
a GARY B. FREIDMAN
FEiDILIAN
GARY
FREIDMAN
<gfreidman@gss-law.com>
is a member
of Greenfield
Stein
& where
G
ARY B.B.
<gfreidman@gss-law.com>
is a member
of Greenfield
Stein & Senior,
LLP,
FREIDMAN
Senior,
LLP, where
he concentrates
concentrates
trustsand
andestates
estates
matters.
graduated
St. John's
University
School
he
inintrusts
matters.
HeHe
graduated
fromfrom
St. John’s
University
School
of Law
of Law
and
receivedaaMasters
Mastersdegree
degree
Taxation
from
New
University
Graduate
School
and
received
in in
Taxation
from
New
YorkYork
University
Graduate
School
of Law.
of Law.
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An Ounce of Prevention . . .
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A

A

s a trusts and
and estates
estates attorney,
my exposure
exposure to matrimonial
matrimonial
disputes generally begins
beginsafter
afer
one
the parties
parties has
has died.
died. That is
is
one of the
unfortunate.
Bitterexperience
experience teaches
teaches
unfortunate. Bitter
lawyers often
do our
our clients'
clients’
that we lawyers
ofen do
(excluding the
the soon-to-be
soon-to-be exfamilies (excluding
spouse)
disservice when
spouse) aa great
great disservice
when we
fail to promptly
promptly focus
focus on
on the potential
estate-related
engendered
estate-related problems engendered
by separation and divorce.

••

Review the Plan

••

One of the first items of business when
when
separation
contemplated
separation or divorce is contemplated
should be to review the
the client's
client’s testatestamentary
Your client
client should
should
mentary plan.
plan. Your
revoke any
that favors the
any existing
existing will
will that
anticipated
ex-spouse and
execute a
anticipated ex-spouse
and execute
new will with
withaaminimum
minimumelective
elective
new
1 bequeathing the minishare
share clause
clauses
bequeathing the
mum
required by
law. If there
there is an
an
mum required
by law.
untimely
death during
the divorce prountimely death
during the
ceeding, even
even intestacy
intestacy is
is preferred to
ceeding,
aa will
will that
thatleaves
leaves everything
everything to the
the
other spouse,
spouse, especially
especiallyifif your
your client
has children
has
children from
from aa prior marriage. In
discussing the client's
client’s estate
estate plan,
plan, ask:
ask:
•• IsIsthere
thereaarevocable
revocable lifetime trust
favoring the
the spouse?
spouse? If there is,
favoring
amend or revoke it.
•• Are
Arethere
therejointly
jointlyheld
heldassets?
assets? If
If
there is a house, condo or co-op
apartment owned
owned as
as tenants by
the entirety, you probably cannot

••

••

do anything about
the
about itit without
without the
other spouse's
spouse’s cooperation, but a
standard minimum
elective share
share
minimum elective
bequest clause
clausewill
will offset the
interest.
value of the survivor’s
survivor's interest.
Are there life
life insurance
insurance policies
naming
naming the
the soon-to-be
soon-to-be ex-spouse
ex-spouse
as
beneficiary?
If so,
as beneficiary? If
so, change the
beneficiary to aa trust
trust for
for your
client’s
children or, at the very
client's children
least, to
least,
to the
the executors/adminisexecutors/administrators
of the
the estate.
estate.
trators of
Are there retirement plan
accounts? If
If so, change
change the
the benefiaccounts?
ciary designation
designation where
where possible.
possible.
Certain beneficiary designations
in
in plans
plans that
that are
are subject
subject to ERISA
may not be changed
changed without
without the
spouse’s
spouse's consent.
consent. Other
Other designations can and should
should be
be changed
promptly.
Are there any Totten trust
accounts naming
naming the other
other spouse
spouse
as
beneficiary?
If
so,
change
the
as beneficiary? If so,
account title
title or amend the client’s
client's
willtotoexpressly
expressly revoke
revoke each
each such
will
account.
account?2
Is there
there aa pre-nuptial
pre-nuptial or post-nuptial
agreement
with the
If
tial agreement with
the spouse?
spouse? If
there is an existing
agreement,
existing agreement,
you need to review it as it may
to make
restrict the client’s
client's ability
ability to
some of the changes discussed
discussed in
in
this article.

You will
have to
to adapt
adapt these
these generwill have
al recommendations to the specifics
specifics of
client’s situation.
situation. However,
However, the
the
your client's
assets of
client,
principal assets
of the
the typical client,
such
insurance, retiresuch as
as aa house,
house, life
life insurance,
ment
and bank
bank and
andsecurities
securities
ment plan and
accounts, can
canand
andshould
should be
bedealt
dealtwith
with
accounts,
on an expedited
expedited basis.
basis.
If estate
estate planning is not something
something
you do, then refer the client to one of
your
your partners
partners or
or to
to an
an estate
estate planning
lawyer so that aa prompt review of the
the
client’s
assets can
client's assets
can be
be undertaken and
any necessary
necessary changes
changestimely
timely implemented.
and
mented. The
The failure
failure to
to promptly and
properly deal
deal with
withthese
these issues
issues can
can
properly
cause
client
cause disastrous
disastrousresults
resultsifif the
the client
dies unexpectedly during
the course of
during the
matrimonial proceeding,
proceeding, or theretherethe matrimonial
after,
without reassessing
reassessing whom
the
after, without
whom the
natural objects
objects of his or her bounty
are
natural
bounty are
and
redirecting the
and redirecting
the distribution
distribution of
assetsto
tothem.
them.Even
Evenan
aninterim
interim revised
assets
plan is better than leaving
leaving one
one in
in place
that does
does not
not reflect
reflect the
the client's
client’s
that
changed circumstances.
We start
We
start with
with the premise
premise that
that until
until
aa court of competent
competent jurisdiction renrenders aa decree
decreeof
of divorce
divorce or
or annulment,
the parties
parties are
are still
stillspouses.3
spouses.3 Because
Because
spouses,
the throes
throes
spouses,whether
whether or
or not
not in the
of a matrimonial
matrimonial proceeding,
proceeding, are entitled to certain
certain statutory rights on
on the
the
death of the other,
for such
such a
other, planning
planning for
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The good
is that,
if youifand
theand
client
doclient
nothingdo
and
the
The
goodnews
news
is that,
you
the
nothing
and the
client
survives
until
the
marriage
is
dissolved
but
then
dies,
client survives until the marriage is dissolved but then dies,
the former
spouse
has has
no claim
in intestacy.
the
former
spouse
no claim
in intestacy.
possibility
possibility should
should be
be one
one of
of the
the first
matters discussed.
These
Theserights
rights include
include aa distributive
share
intestacy, an
an elective
elective share,
share,
share in intestacy,
and so-called
so-called exempt
exempt property.
property. IfIf the
client
during the
the
client dies
dies without
without aa will
will during
course
matrimonial proceeding,
proceeding,
course of
of aa matrimonial
spouse, ififthere
thereare
are issue,
issue,
the surviving
surviving spouse,
to $50,000
$50,000 plus
is entitled to
plus one-half
one-half of
residue, or 100%
there are
are no
no
the residue,
100% ifif there
issue
thereisisa awill,
will,the
thesurviving
issue.4.4If Ifthere
surviving
spouse
whatever is
is
spouseisis entitled
entitled to whatever
bequeathed to
her, but
but no
no less
less
bequeathed
to him
him or her,
or her
her elective
elective share
share amount
than his or
under
EPTL 5-1.1-A
5-1.1-A (the
greater of
under EPTL
(the greater
$50,000
the net
net estate).
estate).
$50,000or
or one-third
one-third of the
For deaths
deaths occurring afer
afterSeptember
September
1, 1994,
1,
elective share
share trusts
trusts
1994, the
the old elective
(one-third of the net estate
estate in
in trust
trust for
the spouse
spouse for
life, remainder
remainder to
to
the
for life,
longer satisfy
satisfy the
the elecelecwhomever) no longer
tive share
share requirements
requirements of EPTL
EPTL
tive
5-1.1-A.
the spouse
spouse is enti5-1.1-A. In
In addition,
addition, the
tled to
to the
the"exempt
“exemptproperty"
property”
tled
described in
described
inEPTL
EPTL5-3.1.5
5-3.1.5

Good News, Bad News
The
The good
good news
news is
is that,
that, ifif you and the
client
client sursurclient do nothing and the client
vives until the
the marriage
marriage is
is dissolved
dissolved
vives
but then
then dies,
dies, the
the former
formerspouse
spouse has
has no
but
claim in intestacy.
intestacy. IfIf there
there is
is aawill,
will, any
dispositions
former spouse
spouse or
dispositions to
to the former
her as
as fiduciary
nomination of him or her
are
deemed revoked
EPTL 5are deemed
revoked under
under EPTL
6 In
1.4.
1.4.6
In effect,
effect, EPTL 5-1.4 creates aa conconclusive presumption that where
where aa testestator, after
executing a will,
unless the
tator,
afer executing
will, unless
will expressly
expressly provides
provides otherwise,
otherwise, is
will
divorced,
marriage is annulled, is
divorced, the marriage
declared
is dissolved
dissolved on
declared aa nullity,
nullity, or is
the ground
of absence,
absence, then
ground of
then any
any dispodispositions to the former spouse or
or nominanomination
him or
or her
her as
as fiduciary
fiduciary are
are
tion of him
are treatrevoked and the dispositions are
ed as
former spouse
spouse predeceased
predeceased
as if
if the former
the testator.
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The
The bad
bad news
news is
is that
that under current
New York
New
York law,
law, EPTL
EPTL 5-1.4
5-1.4 and the conlaw of
of aa tenanversion by operation of law
cy
the entirety
entirety into aa tenancy
tenancy in
cy by the
7 are
common7
arethe
thefull
full extent
extent of the
the
common
“revocatory
divorce. In
"revocatory effect”
effect" of
of aa divorce.
other words, unless you and the client
actionto
to make
make the
the nectake affirmative
affirmative action
essary
and beneficiary
beneficiary changes,
changes,
essary title and
unintended
consequences will
unintended consequences
will result.
When reviewing
reviewing a
a matrimonial
matrimonial
When
client’s
estate plan,
client's estate
plan, you
you should
should inquire
inquire
whether
whether the
the client
client has
has created any revocable
trusts, which
which have
have
ocable lifetime
lifetime trusts,
become increasingly
subbecome
increasinglypopular
popular will
will substitutes.
when the
the client
client has
has crecrestitutes. Often
Ofen when
ated aa lifetime
is a simple
lifetime trust, the will
will is
one
one that
that merely
merely “pours
"pours over”
over" any nontrust assets
assets to
the pre-existing
pre-existing trust.
trust.
to the
current law,
law, the dissolution
dissolution of
Under current
effect on disposithe marriage has no effect
underaa trust
trustbecause
because EPTL
EPTL 5-1.4
5-1.4
tions under
currently has no
no application
application to lifetime
lifetime
trusts.
Similarly, since there is no automatic revocation
revocation of
of Totten
Totten trust
trust accounts,
accounts,
is
beneficiary designations
beneficiary
designationsof
of life
life insurance
policies, annuities,
annuities, retirement
retirement
ance policies,
accounts
death benefits
benefits
accounts and
and other death
which pass
pass independently
independently of
the
which
of the
client’s
imperative that you
client's will,
will, itit isis imperative
with the
the client
clientthose
those policies,
policies,
review with
accounts
accounts and
and death
death benefits,
benefits, the
the current beneficiaries,
beneficiaries, and
client’s
rent
and the client's
choice of new beneficiaries.
Jointly owned
owned property
property presents
presents
Jointly
special
problems, because
because each
special problems,
each joint
tenant
owns a one-half
one-half undivided
undivided
tenant owns
interest in
interest
in the
the whole
whole with
with aa right
right of
survivorship.
co-tenant
survivorship. Although aa co-tenant
cannot
affect the ownerownercannot unilaterally
unilaterally affect
ship of the other
other co-tenant's
co-tenant’s interest, he
or she
she can
can destroy
surdestroy the
the right
right of survivorship by
bytransfer
transfer or
or conveyance
conveyance of
vivorship
his
or her
her interest.
interest8
his or
.8 An
example of
of the
the disastrous
disastrous conseconseAn example
quences
quencesthat
that can
canresult
result from
from aa lack
lack of

adequate
Storozynski v.
v.
adequate planning isis Storozynski
Storozynski.99 There,
husband and
Storozynski.
There, the
the husband
wife were
were divorced
divorced in
inNovember
November2000,
2000,
wife
the husband
husband never
never changed
changed the
the
but the
beneficiary designations
designations (from
the
(from the
beneficiary
wife) on
on his
his life
life insurance
insurance policies and
wife)
his IRA
The husband
husband died
died in
IRA accounts.
accounts. The
October 2002.
2002.When
When the
the wife
wife sought to
collect
insurance and
and IRA
collect the
the life insurance
account proceeds, the husband’s
estate
husband's estate
sought
enjoin collection
collection based
based on
sought to enjoin
vague waiver language
language contained
contained in
vague
the parties'
parties’ divorce
divorce agreement.
agreement. The
The
the
Appellate
the wife
Appellate Division
Division held
held that the
was entitled to the
the proceeds
proceeds and that
was
the agreement
agreement was
as a
the
was insufficient
insufficient as
waiver because
because the insurance
waiver
insurance and the
IRA account were not
not specifically
specifically mentioned and a waiver
waiver of such rights
rights may
not be inferred.
Needless
Needless to
to say,
say,but
but for
for the current
privityrules,
rules,this
thiscan
can be
be aa malpractice
malpractice
privity
claim waiting
to happen.
happen.
waiting to
Over
past several
several years,
years, bills
Over the past
have been
beenintroduced
introduced in
in the New
New York
10 to
State
State Assembly
Assembly10
to extend
extend the revocatory effect
effect of a divorce beyond
tort'
beyond aa will.
will.
However,
billhas
has passed
passed
However, to date, no bill
houses of the
the state
state legislature.
legislature.
both houses
Even if passed,
passed, the
the “revocatory
"revocatory effect”
effect"
legislation only
only solves
solves part of the problem when the marriage is dissolved. It
still have
have no
no application
application if the
the
would still
client
dies during the
the course
course of the
the
client dies
matrimonial
proceeding.
matrimonial proceeding.
When it comes
comes to advising
advising clients
clients
When
who are experiencing
experiencingmarital
marital difficuldifficulties, an
an ounce
ounce of
of prevention
prevention can
can avoid
potentially weighty,
weighty, unintended
unintended
potentially
results.
■
1.
1.
Examples
Examplesof
of such
such clauses
clausesmay
may be
be found
found in
many of the leading will
willdrafting
draftingtreatises
treatises such
such as
as
Klipstein
Bloom,Drafting
DraftingNew
NewYork
YorkWills:
Wills:Lam
Law and
and
Klipstein &&Bloom,
Forms
10.07 Form
Form 1 (3d
Forms §§ 10.07
(3d ed.
ed. 2004).
2004).

2.
2.

EPTL 7-5.2(2)
7-5.2(2)requires
requiresthat
thatthe
thewill
will specifically
EPTL
describe
describe the
the account
account as
as“being
"being in
in trust
trust for a named
beneficiary in aa named
named financial
financial institution.”
institution."
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3.
3.
The myriad
of circumstances
circumstances where a “spouse”
myriad of
"spouse"
is disqualified
underthe
theEPTL
EPTLare
are beyond
beyond the
the scope
scope
disqualified under
of this article. In
In sum,
sum, EPTL 5-1.2
5-1.2provides
provides that:
that: “A
"A
husband
surviving spouse
spouse within the
the
husband or
or wife
wife is a surviving
meaning, and
the purposes
purposes of
of 4-1.1,
4-1.1, 5-1.1,
meaning,
and for the
5-1.1 A, 5-1.3,
5-1.3, 5-3.1
5-.1 and
5-1.1-A,
and 5-4.4,
5-4.4, unless it is established
satisfactorily
the
satisfactorily to the
the court
court having jurisdiction of the
action
proceeding that”
surviving spouse
spouse is
action or proceeding
that" the surviving
disqualified
of divorce,
divorce, annulannuldisqualified as
as such
such by
by virtue of
ment, declaration
declaration of the nullity
nullity of
ofthe
themarriage,
marriage, aa
ment
decree
against the
the spouse,
spouse,
decree of
of separation rendered against
abandonment
which continued
continued
abandonmentby
by the
the survivor which
until
death, or the
the failure
failure of
of the
the spouse
spouse to support
until death,
spouse, provided that the
the spouse
spouse had aa
the other spouse,
duty
and the
the means
means to
to do
do so.
so.
duty and

tIiili

id

1

If

online legal research
online
legal research
NYSBA reference
and and
NYSBA
reference
form books
online
form
books
online

EPTL 4-1.1.
EPTL
4-1.1.

6.
6.
This is contrary to what
what had
had been
been the common
law rule
rule in
inNew
NewYork.
York.Prior
PriortotoSeptember
September1,1,1967
1967
(the
effective date
date of chapter
chapter 952
Laws of
(the effective
952 of
of the
the Laws
1966,
EPTL 5-1.4),
5-1.4), aa decree
1966, which
which added EPTL
decree of
of divorce
divorce
or annulment,
by itself,
itself, did
didnot
noteffect
effect a revocation of
annulment, by
a testamentary
infavor
favorofofaaspouse.
spouse. In
In re
re
testamentary disposition
disposition in
18 N.Y.2d 281,
281, 274
274 N.Y.S.2d
N.Y.S.2d 585
585 (1966),
Hollister, 18
in part on
other grounds
grounds by
byIn
In re
reMaruccia,
overruled in
on other
Maruccia, 54
54
N.Y.2d 196,
73 (1981).
(1981). EPTL
EPTL 5-1.4
5-1.4 propro196, 445 N.Y.S.2d 73
vides:

(a) If,
If, after executing aa will,
will, the
(a)
the testator
testator
is divorced, his marriage is annulled or
its nullity
nullitydeclared
declared or
or such
such marriage
marriage is
dissolved on the
the ground
groundof
ofabsence,
absence, the
divorce, annulment, declaration
declaration of
ofnullinullity or
or dissolution
dissolution revokes
revokes any
any disposidisposition or
or appointment
appointment of
of property
property made
made
tothe
the former
formerspouse
spouse and any
by the will
will to
provision
therein naming
naming the
the former
former
provision therein
spouse as
as executor
executor or
or trustee, unless the
will expressly
expressly provides
provides otherwise,
otherwise, and
will
the
provisions, dispositions
dispositions and
and
the provisions,
appointments
shall
appointments made
madein
in such
such will
will shall
spouse had
take effect as
as ifif such former spouse
died immediately
immediatelybefore
beforesuch
such testator.
testator.
If aa provision,
provision, disposition
disposition or appointappointment is revoked solely by this section,
section, itit
shall be
be revived
revived by testator’s
testator's remarriage
former spouse.
spouse.
to the former

In
In re
re Suter,
Suter, 258
258 N.Y.
N.Y. 104
104 (1932).
(1932).

9.
9.

A.D.3d 419,
141 (2d
(2d Dep’t
Dep't 2004).
10 A.D.3d
419, 781 N.Y.S.2d 141
2004).

and zoning law.
Realize aa tremendous
tremendous savings
savings by
by purchasing
purchasing a subscription,
subscription,
Realize

through Loislaw,
Loislaw, an
anAspen
AspenPublishing
PublishingCompany,
Companyfor
forunlimitunlimitonline access
NYSBA titles.
ed online
access to more than
than 45
45 NYSBA
titles.Research
Research

quicker, easier
quicker,
easier and more conveniently
convenientlybecause
because your subscription includes –- at
at no
no extra
extra charge –- links
linksto
tothe
thecases
cases
and statutes cited.

NYSBA's top
top legal
legal publications,
publications, written
written by leading attorneys
NYSBA’s
and judges, include detailed indices, tables of authorities,
practice guides, checklists and sample forms.

the information
information edge with
with NYSBA's
Get the
NYSBA’s online
reference books
books –reference

Accurate. Convenient.
Convenient. Time and money saving.
Special discounts
discounts are
are available
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for NYSBA
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8.
8.

you from
from appellate
appellate and civil
civil practice
practice to entertainment, labor

BE

7.
7.
Freeman v. Freeman,
Freeman, 112 A.D.2d 805, 492
Freeman
N.Y.S.2d 307
307 (4th
(4th Dep’t
Dep't 1985).
1985).

full range
reference books covering a full
range of topics of interest to

M

(b)
section apply
(b) The
The provisions
provisions of this section
to the will
of aa testator
testator who
who dies
dies on or
will of
date, notwithstanding
notwithstanding
after its effective date,
that the
the will
willwas
wasexecuted
executed and
and the
the
that
divorce, annulment, declaration
declaration of
ofnullinullity or
or dissolution
dissolution was
was procured
procured prior
prior
thereto.

Conveniently
access NYSBA’s
Conveniently access
NYSBA's comprehensive
comprehensive collection
collection of

M

5.
5.
The
exempt property consists
consists of, inter
inter alia,
alia,
The exempt
(a) $15,000
(a)
$15,000ininmoney
moneyor
or other
other property;
property; (b)
(b) furnifurnisewing machine,
machine, appliances,
appliances, comture, utensils, aa sewing
(c)
puters, and clothing of
of aa value
value up
uptoto$10,000;
$10,000; (c)
puters,
books, pictures,
pictures, video and
and computer
computer tapes,
tapes, discs
discs
books,
and software of aa value
value up
up to
to$1,000;
$1,000; (d) domestic
domestic
animals
machinery, aa tractor
tractor and
and
animals with
with food, farm machinery
lawn
tractor, of
of aa value
valueup
uptoto$15,000;
$15,000; and
and (e)
(e) aa car
car
lawn tractor,
of a value
value up
upto
to$15,000.
$15,000.
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4.
4.
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your
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10.
See, e.g.,
10. See,
e.g.,A4037
A4037ofof2001
2001which
which was
was referred to
the judiciary committee
committee and
reported out
the
and not
not reported
out of

committee. In 1995,
as A7862,
A7862, the
the bill passed
committee.
1995, as
passed the
Assembly but
but did
didnot
notpass
passthe
theSenate.
Senate.
Assembly
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