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Latest Restrictions
Restrictions on
onCompensation
CompensationofofExecutives
Executivesatat
Financial Institutions
InstitutionsReceiving
ReceivingAssistance
AssistanceUnder
Underthe
the
Troubled Asset Relief Program
february26,
26, 2009
2009
february

overview of the latest
latestdevelopments
developments
American Recovery
Recoveryand
andReinvestment
Reinvestment Act
Actof
of2009
2009 (“ARRA”)
(“ARRA”)that
that became
became law
law on
on February
February 17,
17,2009,
2009,imposes
imposesnew
newrestrictions
restrictions
The American
on compensation of certain
certain executives at financial
financial institutions
institutionsthat
thatreceive
receiveassistance
assistanceunder
underthe
theTroubled
TroubledAsset
Asset Relief
Relief Program
Program
(“TARP”) under
under the
the Emergency
EmergencyEconomic
EconomicStabilization
StabilizationAct
Actofof2008
2008(“EESA”).
(“EESA”).This
Thisisisininaddition
additionto
tothe
thecompensation
compensation restrictions
restrictions
(“TARP”)
the Treasury
TreasuryDept.
Dept.(“Treasury
(“TreasuryGuidelines”)
Guidelines”)ininits
itsFebruary
February4th
4thpress
pressrelease
release(http://www.treasury.gov/
(http://www.treasury.gov/
recently announced by the
press/releases/tg15.htm) covering
press/releases/tg15.htm)
covering executive
executive compensation paid by those financial
financial institutions
institutions(for
(forexample,
example,Bank
Bank of
of America)
America)
receiving “exceptional financial
financial recovery assistance”.

affected
affected employees
employees
ARRA’sprovisions
provisionsapply
applyto
to“senior
“senior executive
executive officers”
officers” (“SEOs”) and to up to 20 of the next most highly-compensated employees.
ARRA’s
“senior executive officer”
officer” is
A “senior
is defined
definedas
as “1
“1 of
of the
the top
top 55 most
most highly
highly paid
paidexecutives
executives of
of aa public
public company,
company, whose compensation
required to
of 1934,
1934,and
andregulations
regulations issued
issued thereunder,
thereunder, and
and non-public
non-public
is required
to be disclosed
disclosed pursuant
pursuant to
to the
theSecurities
SecuritiesExchange
Exchange Act of
counterparts.” Under
1934, disclosure
disclosure of
of compensation
compensation paid
paid is
is required
required only
only with
with
company counterparts.”
Underthe
theSecurities
SecuritiesExchange
Exchange Act of 1934,
Officer” and
and the
the “Principal
“Principal Financial
Financial Officer”
Officer” on
on the
the basis
basis of
of their
their respective
respective responsibilities
responsibilities
respect to the “Principal Executive
Executive Officer”
rather than
than the
the amount
amount of
of their
their compensation
compensation and
and then
then the
the33 most
most highly-paid
highly-paidexecutive
executiveofficers.
officers.Thus,
Thus,the
theSEOs
SEOs for a given
executive officers
officers for
for whom
whom disclosure
disclosure is
is required
required due to
to the size
size of
of their
their compensation and will
year will at a minimum be the 3 executive
“Principal Financial Officer” only if that
highly
include the “Principal
“Principal Executive
Executive Officer” and the “Principal
that officer is “1 of the top 5 most highly
public and therefore,
paid executives”
executives” for
for that
thatyear.
year. Privately
Privatelyheld
heldparticipants
participantsininTARP
TARP are subject to these rules as if they were public
should familiarize
familiarize themselves with these rules.

corporate
executivecompensation
compensationlimitations
limitations under aara
corporategovernance
governance and executive
ARRAimposes
imposescertain
certainminimum
minimumcorporate
corporategovernance
governancestandards
standardson
onboth
bothpublicly
publicly held and privately
privately held
participants
1. ARRA
held TARP
TARP participants
empowers the
the Treasury
Treasurytotoimpose
imposeadditional
additionalstandards.
standards. These
Theseminimum
minimum limitations
limitations are:
and empowers

n Limitations
on on
Excessive
Risk
Taking.
ofof
SEOs
Limitations
Excessive
Risk
Taking.Compensation
Compensation
SEOsshould
shouldnot
notencourage
encourage the
the taking
taking of
of “unnecessary
“unnecessary and
excessive risks
risks that
that threaten the value”
participant while
while TARP
TARPobligations
obligationsare
areoutstanding.
outstanding. It would not be
excessive
value” of
of the
the TARP
TARP participant
surprising for
to apply
apply this
this standard
standard to all employees
employees in
in light
light of recent revelations
revelations of
of the
the instability
instability created
surprising
for Treasury
Treasury to
created by
further down in an organization’s hierarchy.
the actions of employees further
n Clawback
Provisions.
Recovery
ofof
compensation
Clawback
Provisions.
Recovery
compensationpaid
paidtotoSEOs
SEOsand
andthe
thenext
next20
20most
most highly-compensated
highly-compensated employees
employees
was paid
paid on
onthe
thebasis
basisof
ofcriteria
criteriathat
thatisislater
laterfound
foundto
tobe
be“materially
“materially inaccurate”.
inaccurate”. How
if such compensation was
How the
identified is
group of 20 employees is to be identified
is left
left to
to Treasury
Treasury to develop guidelines. For
For example, once the group of
identified and
20 highest
highest paid
20 is identified
and compensation
compensation is
is limited
limitedas
as discussed
discussed below,
below, does this
this cause the next group of 20
employees to be affected? What about changes in the membership of this
this group
group from
from one
one year
year to the
the next?

n Say
onon
Pay.
Annual
submission
of of
the
compensation
(to(tobebedefined
Say
Pay.
Annual
submission
the
compensationofof“executives”
“executives”
definedbybythe
theSecurities
Securitiesand
andExchange
Exchange
February 17,
17,2010)
2010)totoaanon-binding
non-bindingvote
voteby
bythe
theTARP
TARPrecipient’s
recipient’sshareholders.
shareholders. In response to a
Commission (“SEC”) by February
letter from
hasadopted
adopted the
the view
view that
that ARRA’s
ARRA’srequirement
requirementfor
foraanon-binding
non-binding shareholder
shareholder
letter
from Sen.
Sen. Christopher
Christopher Dodd
Dodd the
the SEC
SEC has
applicable to
2009 (other than
advisory vote on executive compensation is applicable
to proxy
proxy statements
statements filed
filedafter
afterFebruary
February 17,
17, 2009
definitive proxy
2009). The
definitive
proxy statements
statements relating
relatingto
topreliminary
preliminaryproxy
proxystatements
statementsfiled
filedon
onororbefore
beforeFebruary
February17,
17, 2009).
The staff of
FinanceDivision
Division of
of the
the SEC
SECalso
alsohas
hasissued
issuedFAQs
FAQs
(which
may
found
http://www.sec.gov/divisions/
the Corporate Finance
(which
may
bebe
found
at at
http://www.sec.gov/divisions/
corpfin/guidance/arrainterp.htm) confirming
corpfin/guidance/arrainterp.htm)
confirmingthat
thatan
aninstitution
institutionthat
thatincludes
includesaaproposal
proposalfor
foran
an advisory
advisory vote will
will be
required to
required
to file
fileaa preliminary
preliminaryproxy
proxystatement
statementpursuant
pursuanttotoRule
Rule14a-6(a)
14a-6(a)under
underthe
theSecurities
SecuritiesExchange
Exchange Act
Act of
of 1934.
1934.
FAQsconfirm
confirmthat
that the
the advisory
advisory vote
vote on
onexecutive
executivecompensation
compensationis
isnot
not required
required for
for any
any meeting
meeting other
other than the annual
FAQs
meeting of shareholders or a special meeting in lieu of such annual meeting.
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n General
Corporate
Governance.
of of
compliance
inin
a awritten
statement
signed
byby
the
http://www.jdsupra.com/post/documentViewer.aspx?fid=87758499-05c0-4f5a-ab56-5d972ba723f6
General
Corporate
Governance.Certification
Certification
compliance
written
statement
signed
theCEO
CEOand
andCFO.
CFO. In
response to a letter from Sen. Christopher Dodd, the SEC
SECposition
positionisisthat
that certification
certification is not required
required until
untilthe
theTreasury
Treasury
Dept. has established
established the standards by which
which compliance
compliance is
is to
to be
be determined.
determined. Establishment
Establishment of
of a compensation
committee composed
composed entirely
entirely of
of “independent
“independent directors”
directors” (definition
(definitionleft
lefttotothe
theTreasury
Treasury to
to develop) that will
will meet at
least semi-annually
semi-annually to
to evaluate
evaluate and
and assess the risk posed by employee compensation plans. This
This may
may prove to be
redundant
alreadyrequires
requires in
in the
the case
caseof
ofpublicly
publicly held companies.
redundant of
of what
what the
the SEC
SEC already
2. ARRA
ARRAimposes
imposesexecutive
executivecompensation
compensationlimits
limits on
on TARP
TARPrecipients
recipients(both
(bothpublicly
publicly held
held and
and privately
privately held).

n Golden
Parachute
Limitations.
“Golden
parachute
payments”
to to
SEOs
Golden
Parachute
Limitations.
“Golden
parachute
payments”
SEOsand
andthe
thenext
next55most
most highly-compensated
highly-compensated
employees while
while TARP
TARPobligations
obligationsare
areoutstanding
outstandingisisprohibited.
prohibited. “Golden
“Golden parachute
parachute payment”
payment” is
is defined
defined differently
differently
from the current
“golden parachute
parachute payment”
payment” is defined
current definition
definitionunder
underIRC
IRC § 280G. Under
Under ARRA
ARRA aa“golden
defined as
as any payment to
an SEO
SEOtriggered
triggeredby
bydeparture
departurefrom
fromemployment,
employment, other
other than
than payments for services already
already performed
performed or
or for
for benefits
already accrued.
accrued. Further, for institutions
institutionsreceiving
receiving“exceptional
“exceptionalfinancial
financialrecovery
recoveryassistance”
assistance”the
theTreasury
Treasury caps
golden parachute payments at one-year’s compensation for at least the next 25 top-paid employees.
n Bonus
Restrictions.
Prohibition
on on
payment,
or accrual,
of of
any
bonus
oror
other
incentive
Bonus
Restrictions.
Prohibition
payment,
or accrual,
any
bonus
other
incentivecompensation
compensationwhile
whileTARP
TARP
obligations
until all
obligations are
are outstanding.
outstanding. However,
However, an
an exemption
exemption is
is created for restricted
restricted stock that (i) does not fully vest until
rd of the total annual compensation of the recipient
TARP
obligationsare
arerepaid,
repaid,(ii)
(ii)is
islimited
limited in value to 1/3
1/3rd
TARP obligations
of the total annual compensation of the recipient (whether
this
this value is measured at the time of grant
grant or at the
the time
time of
of vesting
vesting is
is unclear),
unclear), and
and (iii)
(iii) any
any other
other terms
terms the
theTreasury
Treasury
may impose. IfIf assistance
TARPisisless
lessthan
than$25,000,000,
$25,000,000,this
thislimitation
limitation only
only applies
applies to
to the most highlyassistance under TARP
compensated employee.
assistance increases
increasesthe
the number
number of
of affected
affected employees rises so that
employee. As
Asthe
thelevel
levelof
ofTARP
TARP assistance
above $500,000,000
$500,000,000 in
assistancethis
thisprohibition
prohibition applies
and at
at least
least the
the next
next 20
20 most
most highlyhighlyinTARP
TARP assistance
applies to
to the
the SEOs
SEOs and
compensated employees.
employees. In
In addition,
addition, grandfathering is provided for bonus or other incentive compensation that the
Treasury
determines is
is required
required under a written
written employment
11,2009.
2009. Note,
Treasury determines
employment contract
contract executed
executed no later
later than
than February
February 11,
the Treasury
Guidelines, which are separate from
from ARRA’s
ARRA’srequirements,
requirements,impose
imposeaatotal
total compensation
compensation cap
cap of
of $500,000
$500,000
Treasury Guidelines,
for institutions
institutions receiving
receiving “exceptional
“exceptionalfinancial
financialrecovery
recovery assistance”
assistance” with
with an
an exception
exception for restricted
restricted stock that
that does
not vest until
until the
assistanceisisrepaid,
repaid,but
butthere
thereisisno
nolimitation
limitation on the
the value of
of the
the restricted
restricted stock under the
the TARP
TARP assistance
Treasury
Guidelines.
Treasury Guidelines.

n Luxury
Expenditures.
Adoption
of of
a company-wide
Luxury
Expenditures.
Adoption
a company-widepolicy
policyonon“luxury
“luxuryexpenditures”
expenditures”defined
definedbybythe
theTreasury
Treasury (applicable
at least to entertainment
entertainment expenses,
expenses, office renovations and aviation
aviation services).

fenwick
fenwick &
& west
west commentary
The foregoing
foregoing rules and compensation
compensation limitations
limitationsunder
underARRA
ARRA are applicable
applicable only
only to
to companies
companiesthat
thatparticipate
participateininTARP.
TARP.
We
believe
that
this
is
just
the
beginning
of
legislative
and
regulatory
efforts
that
will
limit
the
scope
and
We believe that this is just the beginning
will limit the scope and form
form of
of executive
compensation and impose increased corporate governance
governance requirements
requirements and
and shareholder
shareholder involvement
involvement on
on publicly
publicly held
companies.

It is possible that
bring a series of legislative
legislative and regulatory
that this
this year
year may bring
regulatory developments
developments extending
extending the
the above
above rules
rules (or very
similar
ones)
to
all
publicly
held
companies
either
through
mandatory
imposition
of
compensation
limitations
and
similar
imposition of
limitations and governance
governance
requirements
(the
Wall
Street
Journal
has
reported
several
times
on
lobbying
efforts
for
“say
on
pay”
during
requirements (the
Journal has reported several times on lobbying efforts for
during the
the past
past few
few years)
years)
or through limits
limits on the tax deductibility
deductibility of
compensation.
It
would
also
not
be
difficult
to
envision,
in
light
of
our
experience
of
It would also not be difficult to envision, in light of our experience
with
409A(which
(which imposes
imposes aa20%
20%penalty
penalty tax
tax on
oncertain
certain types
types of
of deferred
deferred compensation),
compensation), higher
higher tax rates that exclusively
with IRC
IRC §§ 409A
apply to executive compensation exceeding certain
certain thresholds.
thresholds. Already
the
staff
of
the
SEC
has
informally indicated
indicated that for
Already the staff of the SEC has informally
2009 and beyond, itit expects the CD&A’s
of
all
registrants
to
discuss
how
the
registrant’s
compensation
practices
limit
CD&A’s of all registrants
how the
limitexcessive
excessive
risk
taking
regardless
of
whether
the
registrant
is
a
TARP
participant.
risk taking regardless of whether the registrant is a TARP participant.
For
more information
information on this,
For more
this, or
or related
related matters,
matters,please
pleasecontact
contactany
anyattorney
attorneyininthe
theExecutive
Executive Compensation
Compensation and
and Employee
Employee
Benefits Group:
Scott
Spector (650.335.7251
(650.335.7251–-sspector@fenwick.com)
sspector@fenwick.com)
Scott P.
P. Spector
Blake W.
W. Martell
Martell (650.335.7606
(650.335.7606–- bmartell@fenwick.com)
bmartell@fenwick.com)
Nicholas Frey
Frey(650.335.7882–nfrey@fenwick.com)
(650.335.7882-nfrey@fenwick.com)
John
E.Ludlum
Ludlum(650.335.7872
(650.335.7872–-jludlum@fenwick.com)
jludlum@fenwick.com)
John E.
Liza Wells
Wells Morgan
Morgan (650.335.7230–lmorgan@fenwick.com)
(650.335.7230-lmorgan@fenwick.com)
Tahir J.
J.Naim
Naim(650.335.7326
(650.335.7326–tnaim@fenwick.com)
-tnaim@fenwick.com)
Andrea Vachss
Vachss (650.335.7895–avachss@fenwick.com)
(650.335.7895-avachss@fenwick.com)
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