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Timothy
Timothy E.
E. Foley,
Foley, Esquire
ATTORNEY
ATTORNEYI.D.
I.D.#19105
#19105
Daniel E. Cummins, Esquire
ATTORNEY
ATTORNEYI.D.
I.D.#71239
#71239
FOLEY, COGNETTI,
COGNETTI, COMERFORD
COMERFORD&&CIMINI
CIMINI
700
Electric Building
Building
700 Electric
507
Linden Street
507 Linden
Scranton, PA 18503-1666
18503-1666
570-346-0745

Attorney
Attorney for
for Defendant,
Defendant,
Prudential Property
Property and
and Casualty
Insurance Co.

IN
IN THE
THE UNITED
UNITEDSTATES
STATES DISTRICT
DISTRICTCOURT
COURTFOR
FORTHE
THE
MIDDLE
MIDDLEDISTRICT
DISTRICTOF
OFPENNSYLVANIA
PENNSYLVANIA
THOMAS
THOMAS BREMER,
BREMER,

:
:
Plaintiff
:
Plaintiff
:
vs.
:
vs.
:
PRUDENTIAL
PRUDENTIALPROPERTY
PROPERTYAND
AND::
CASUALTY
:
CASUALTY INSURANCE
INSURANCE
COMPANY,
:
COMPANY,
:
Defendant
:

3:CV-03-1810
(CHIEF
(CHIEF JUDGE
JUDGE VANASKIE)
VANASKIE)

BRIEF
BRIEF OF PRUDENTIAL
PRUDENTIALPROPERTY
PROPERTYAND
ANDCASUALTY
CASUALTYCOMPANY
COMPANYININ
OPPOSITION TO PLAINTIFF’S
OR
CORRECT
PLAINTIFF’SPETITION
PETITIONTO
TOMODIFY
MODIFY
OR
CORRECT
ARBITRATION
ARBITRATIONAWARD
AWARD
The Defendant, Prudential Property
Property and
and Casualty Insurance Company [hereinafter
“Prudential”], by
attorneys,FOLEY,
FOLEY,COGNETTI,
COGNETTI, COMERFORD
COMERFORD &
&
“Prudential”],
by and
and through its attorneys,

CIMINI, respectfully
Plaintiff’s Petition to Modify
Modify or
CIMINI,
respectfully files
files this Brief
Brief in
in Opposition
Opposition to Plaintiff’s
Arbitration Award as
follows:
Correct Arbitration
as follows:

I.

STATEMENT
STATEMENT OF
OF FACTS
FACTS
The sole
sole issue
issuebefore
beforethe
theCourt
Courtraised
raisedby
bythe
thePlaintiff’s
Plaintiff’sPetition
Petition to
to Modify
Modify and/or

Correct the Award entered in an underinsured
underinsured motorist
motorist arbitration
arbitration involves the amount of

Prudential was
was entitled
entitled to
to apply
apply to
to the
theClaimant’s
Claimant’s UIM
UIM arbitration
the credit Prudential
arbitration award.
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The underlying
underlying facts
was insured
insured with
with
facts establish that the Claimant, Thomas Bremer, was
Prudential
date of
of the subject
subject motor
motor vehicle
Prudential Property
Property &
& Casualty
Casualty Insurance
Insurance Company
Company on
on the
the date

accident
of February
February 1,
1, 1996.
1996. It
the Prudential
Prudential policy
policy provided for
accident of
It is
is undisputed
undisputed that the
underinsured
motorist coverage
coverage for
for the
the Claimant
Claimant in the total amount of $200,000.00. See
underinsured motorist
See

Exhibit “A”:
Exhibit
“A”:Declarations
DeclarationsPage
Page and
and Policy.
At the
At
the time
time of
ofthe
the subject
subject accident,
accident, the
the Claimant,
Claimant, Thomas
Thomas Bremer,
Bremer, was
was operating
operating his
his

wife’s 1988
under the
the subject
subjectpolicy.
policy. Mr.
wife’s
1988 Oldsmobile,
Oldsmobile, which
which was
was covered under
Mr. Bremer
Bremer was
was
traveling on
Expressway heading
heading from
from his
his home
home in
in Olyphant
Olyphant to his place to of
traveling
on the
the Scranton Expressway

employment in Scranton.
Scranton. As
AsMr.
Mr.Bremer
Bremerproceeded
proceededininthe
theleft
lefthand
hand lane,
lane, aa vehicle being
operated by
by Christina
Christina Howells
Howells approached
approachedfrom
from his
his right.
right. As
operated
As the
the Claimant
Claimant drove
drove alongside
alongside

Ms. Howells’
Howells’vehicle,
vehicle,Ms.
Ms.Howells
Howellstraveled
traveledfrom
fromaastop
stopsign
signand
and came
came into contact with the
right front
front fender
fender of Mr.
Mr. Bremer’s
Bremer’s vehicle. After
Afterthat
thatimpact,
impact,Mr.
Mr.Bremer’s
Bremer’scar
car was
was struck
from the
from
the rear
rear by
by aa vehicle
vehicle operated
operated by
by the
the other
other responsible
responsible tortfeasor, Stacy Gist.

In the underlying third
third party
party litigation,
litigation,the
theClaimant
Claimantsued
sued both Christina Howells
Howells and
and
1
StaceyGist
Gistasasjoint
jointtortfeasors.
tortfeasors.1
Plaintiff’s
Complaint
alleged
tortfeasors
Plaintiff’s
Complaint
alleged
thatthat
bothboth
tortfeasors
were
Stacey
were
liable for Mr.
Mr. Bremer’s
Bremer’s injuries in
in that Ms. Howells failed to yield the right-of-way to

Claimant and
and that
thatMs.
Ms.Gist
Gistwas
wasspeeding
speeding
and
followingtoo
tooclosely.
closely.See
See
Exhibit“B”:
“B”:
and
following
Exhibit
Complaint
Complaintatatpara.
para.26.
26.After
Afterdiscovery
discoverywas
wascompleted
completedininthe
thethird
thirdparty
partysuit,
suit, the
the carrier
for Christina Howells
joint tortfeasor
Howells paid
paid its
its policy
policy limits
limitsofof$50,000.00
$50,000.00in
inexchange
exchange for a joint
tortfeasor
release.
the carrier
carrier for
for Stacy
Stacy Gist
Gist paid
paid $15,000.00
$15,000.00 of
of aa$100,000.00
$100,000.00liability
liability
release. Thereafter, the
policy
policy to
to settle
settle Mr.
Mr.Bremer’s
Bremer’sclaim
claimasserted
asserted against Ms. Gist.

11

TheClaimant
Claimantalso
alsosued
sued
Howell’sGarage,
Garage,
which
was
later
voluntarily
dismissed.
Prudential
The
Howell’s
which
was
later
voluntarily
dismissed.
Prudential
did did
not not
andand
does
does
not
seek any
any credit
credit for
for any
any limits
limits under the
the Howell’s
Howell’s Garage
policy.
seek
Garage policy.

2
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The Claimant, Thomas Bremer, then
then turned
turned to
to his
his own
own policy
policy with
with Prudential
Prudential and
and
asserted
claimfor
for underinsured
underinsuredmotorist
motorist benefits.
benefits. The subject Prudential Car
Car Policy
Policy
asserted aaclaim

contains
the following
following exhaustion clause
clauseunder
underthe
theUIM
UIM portion
portion of
of the
the policy:
policy:
contains the

No payment
will be
underthis
thispart
partuntil
untilliability
liability
payment will
be made
made under
insurance
and bonds
bondsof
ofall
all responsible
responsible motor
motor vehicles
insurance and
vehicles are
are
exhausted
by
payment
of
settlement
or
judgment.
This
is a
exhausted by payment of settlement or judgment.
coverage
coverage of last
last resort.
resort.

See
Part55atatp.p.77ofofPolicy
PolicyininExhibit
Exhibit“A”
“A” [emphasis
in original;
original; italics supplied].
See Part
[emphasis in
The
The subject
subject Prudential Car
Car Policy
Policy also
also contains
contains aa “Payments
“Payments Reduced”
Reduced” clause
clause under
under

the UIM
UIM portion
follows:
portion of
of the
the policy
policy which
whichprovides,
provides, in
in pertinent
pertinent part,
part, as
as follows:

PAYMENTS
PAYMENTS REDUCED
Payments
will be
by any
Payments will
be reduced
reduced by
any amount
amount paid
paid or
or payable
payable
by
responsible for
for the accident….
by persons
persons responsible

See
Part55at
atp.p.11
11ofofPolicy
PolicyininExhibit
Exhibit“A.”
“A.” [emphasis
[emphasis added].
added].
See Part
During the
UIM matter,
During
the pendency of the UIM
matter, Prudential
Prudential placed
placed the Claimant’s attorney
on notice
notice of
on
of Prudential’s
Prudential’s position
positionthat,
that,under
under the
the above
above provisions
provisions and
and under
under Pennsylvania
Pennsylvania

law, itit was
liability limits
was entitled to a credit of the liability
limitsunder
underboth
bothresponsible
responsible tortfeasor’s

liability policies,
liability
policies,for
foraatotal
totalcredit
creditofof$150,000.00.
$150,000.00. ItItwas
wasthe
theerroneous
erroneous position of
of the
the
Claimant that Prudential was
was only
only entitled
entitled to
to aa credit
credit for
for the
the $50,000.00
$50,000.00policy
policy limits
limits of the

Howells’
liability the
Howells’ policy
policyand
andfor
forthe
thepercentage
percentage of legal liability
theClaimant
Claimantbelieved
believed should
should be
assessed
StacyGist.
Gist.More
Morespecifically,
specifically, it was
assessed totoStacy
was the Claimant’s argument
argument that Prudential

was
was the
the portion
portion of
was only entitled
entitled to
to aa $15,000.00
$15,000.00 credit
credit on
on the
the Gist
Gist policy
policybecause
because that was

the $100,000.00
$100,000.00 limits
limits that the Claimant had decided
decided to
to accept
acceptfrom
from Gist’s
Gist’s carrier in the

settlement
of the
the third
third party action.
settlement of

3
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On August 27, 2003 and September
September15,
15,2003,
2003,the
theUIM
UIM Arbitration
Arbitration hearing
hearing was held
at
at which both
both parties
parties were
were freely
freely permitted
permitted to
to present
present all
all of
ofthe
the evidence
evidence and
and legal
legal argument
argument
they
the issues
issuespresented.
presented.The
Theneutral
neutralarbitrator
arbitrator was
was Robert
Robert D.
D. Mariani,
Mariani, Esquire,
they desired
desired on the
Esquire,
the
Plaintiff’s arbitrator
arbitrator was
the Plaintiff’s
arbitratorwas
wasScott
ScottSchermerhorn,
Schermerhorn,Esquire,
Esquire,and
and the
the defense
defense arbitrator
was
James
A. Doherty,
Doherty, Esquire.
James A.
Esquire.
On
15, 2003,
2003, the
the arbitrators
arbitrators entered
entered an
anaward
awardin
in which
which they
they indicated
indicated that
On September
September 15,
that

they
“considered the
the arguments
arguments of
of counsel
counsel for
for the
the parties,
parties, both
both oral
oral and
and written,”
written,” and
they had
had “considered
and

further found in
“which amount
in favor
favor of
of the
the Plaintiff
Plaintiffininthe
thegross
gross amount
amount of
of $200,000.00, “which
amount
[was] reduced
by appropriate
appropriate credit
credit of
of $150,000.00,
$150,000.00,leaving
leaving aanet
netAward
Awardto
tothe
thePlaintiff
Plaintiff of
reduced by

$50,000.00….”
SeeExhibit
Exhibit“B”
“B” attached
to Plaintiff’s
Plaintiff’s Petition [insert
$50,000.00….” See
attached to
[insert added].
added].
award at
at the
thearbitration,
arbitration, the
the Claimant’s
Claimant’s filed
filed a Petition to
Despite receiving an award

Modify or
Modify
orCorrect
CorrectAward
AwardofofArbitrators
Arbitratorsatatissue,
issue,erroneously
erroneously arguing
arguing that
that an improper
credit was
was granted
grantedtotoPrudential.
Prudential. This
This Brief
Brief is offered by Prudential to provide
amount of aa credit

with the following
following legal
the court with
legal authority
authority in
insupport
support of
of Prudential’s
Prudential’s entitlement
entitlement to
to aa credit
for the full
full policy
policylimits
limitsofofthe
thetwo
tworespective
respectivepolicies
policiesofofthe
thetwo
twosued
suedas
as tortfeasors
tortfeasors
responsible for
for the
i.e., aa credit
credit of
of $150,000.00.
herein, it
it is
responsible
the accident,
accident, i.e.,
$150,000.00. For
Forthe
thereasons
reasons stated
stated herein,
is

respectfully requested
thatthe
thePlaintiff’s
Plaintiff’s Petition be denied
denied and
andthat
thatthe
theArbitrator’s
Arbitrator’s Award
Award
requested that
be confirmed.

II
II

QUESTION PRESENTED
Whether the Plaintiff’s
Plaintiff’s Petition
deniedand
andthe
theArbitrator’s
Arbitrator’s
Petition should
should be denied
Award
the Arbitrators
Arbitrators did
Award confirmed where the
did not
not commit
commit an error
error of
of law
law
in finding
findingthat
thatPrudential
Prudentialisisentitled
entitledtotoaacredit
creditofofthe
the$150,000.00
$150,000.00
in available liability
liability limits
limitsafforded
affordedto
tothe
thetwo
two motor
motorvehicle
vehicle operators
responsible for the accident.

SUGGESTED
ANSWER: YES.
SUGGESTED ANSWER:
YES.
4
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III.
III.

ARGUMENT
ARGUMENT
A.

STANDARD
REVIEW22
STANDARD OF
OF REVIEW

Consistent
with the policy
policy provision,
Consistent with
provision, the
the arbitration
arbitration in
in this
this matter
matter was “conducted in
accordance
with the
the Provisions
Provisionsof
of the
thePennsylvania
PennsylvaniaUniform
Uniform Arbitration
Arbitration Act
accordance with
Act and
and the

Pennsylvania
ArbitrationAct
Actofof1927.”
1927.”See
Seepart
part55atatp.p.1111ofofpolicy
policyininExhibit
Exhibit“A.”
“A.”
Pennsylvania Arbitration
The Pennsylvania
PennsylvaniaUniform
Uniform Arbitration
Arbitration Act
as the
theUniform
Uniform Arbitration
Arbitration
Act is also known as

Act of
of 1980. See
See Aetna Casualty and Surety
Surety Co.
Co. v.
v. Deitrich,
Deitrich,803
803F.
F.Supp.
Supp.1032,
1032, 1034
1034
(M.D.
(M.D.Pa.
Pa. 1992).
1992). Thus,
Thus,the
thepolicy
policyprovision
provisionmakes
makesreference
reference to
to both
both the
the 1980
1980 Act
Act and
and the
1927
Act. Where
1927 Act.
Whereaapolicy
policymakes
makesreference
reference to
toboth
bothActs,
Acts,the
theCourt
Courthas
has construed
construed the
the

applicable standard
standardof
of review
review as
asthat
thatbeing
beingcontained
containedininthe
the1927
1927Act.
Act. See
SeeAllstate
Allstate Ins.
Ins. Co.

v. Clymer,
Clymer, 1993
1993 WL
WL274237
274237 at
at *2
*2(E.D.
(E.D.Pa.
Pa.1993).
1993). As
Asnoted
noted below,
below, additional
additional provisions
provisions
of the policy
policy confirm
confirmthat
thatthe
thestandard
standard of
of review
reviewunder
underthe
the 1927
1927 Act
Actwas
wasexpressly
expressly agreed
agreed
upon by
upon
by the
the parties.
parties.

Prudential policy
policy of
follows the
The subject Prudential
of insurance
insurance follows
the law
law in
in terms
terms of
of the
the standard
standard of

the 1927
1927 Act,
Act, by
by providing, in pertinent part, as
as follows:
follows:
review under the
Following the
Following
the entry
entry of
of an
an arbitration
arbitration award,
award, either party
may file a Petition to Vacate
Vacate or
or Modify
Modify the Award in the
Court in
in the
the county
county where
where the arbitration
arbitration was
was conducted.
conducted.
The Court may modify
modify or
correct
the
award
where:
or correct the award

**
*****************************
22

It
“Petition to Modify
Modify or
It is initially
initiallynoted
notedthat,
that, although
although the
the Plaintiff
Plaintiffhas
has entitled his Petition as
as aa “Petition
or Correct
Correct an
an
Arbitration Award
relief in the form of a
Arbitration
AwardPursuant
Pursuant to
to 42
42 Pa.
Pa. C.S.A. §7314 and §7315,” the Petition only requests
requests relief
modification or
any vacation
vacation of
of the
Award as
modification
orcorrection
correctionunder
under42
42Pa.
Pa.C.S.A.
C.S.A.§7315,
§7315,and
and does
does not
not request
request any
the Award
as allowed
allowed by
by Pa.
Pa.
note
C.S.A. §7314. [Emphasis
[Emphasisadded].
added].The
TheCourt
Courtwill
will
notethat
that4242Pa.
Pa.C.S.A.
C.S.A.§7314
§7314relates
relatesonly
onlytotoaarequest
request by the party for a
an Arbitration
Arbitration Award. Nowhere
for aa vacation
vacationof
of the
theAward.
Award. As
vacation of an
Nowhere in
inthe
the Plaintiff’s
Plaintiff’sPetition
Petitionisisthere
there any
any request
request for
§7314 is
is inapplicable
inapplicable and
and need
neednot
notbe
beconsidered
consideredby
bythe
theCourt.
Court. Even ifif the
such, §7314
the Court
Court were
were to
to consider
consider §7314,
§7314, the
the
Plaintiff’s Petition
Plaintiff’s
Petitionshould
shouldbe
bedenied
denied and
and the
the Arbitrator’s
Arbitrator’sAward
Awardconfirmed
confirmedfor
forthe
thereasons
reasonsstated
stated below
below and
and due
due to the fact
that none
none of
of the
grounds for
for vacation
that
the grounds
vacation of
of the
the Award
Awardset
set forth
forthinin§7314
§7314have
havebeen
been established.
established.

5
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5.
5.

The arbitrators committed an error of law
law such
such that
had it been
verdict of
of aa jury
jury the court would
would have
been aa verdict
have
entered
a
different
or
other
judgment
notwithstanding
entered a different or other judgment notwithstanding
the verdict.

See
Part55at
atp.p.11
11ofofthe
thePolicy
PolicyininExhibit
Exhibit“A”.
“A”.
See Part
The Plaintiff
Plaintiff has
modification or
The
has requested
requested aa modification
or correction
correctionof
ofan
anaward
award under
under 42
42 Pa.
Pa.

C.S.A. §7315. Under
award is
is also
also subject
subjecttotojudicial
judicial correction
correction ifif it
Under §7315,
§7315, an arbitrator’s award
is against
the law,
law, and
and is
is such
suchthat,
that,ifif it
it had been
been the
theverdict
verdict of
of the
the jury,
jury, the court would
would have
against the
have

entered aadifferent
different or
or other
other judgment
judgment notwithstanding
notwithstanding the
the verdict.
verdict. See
Pa. C.S.A.
C.S.A. §7315;
entered
See 42 Pa.

McDonald v.
459 A.2d
A.2d1292
1292 (Pa.
(Pa. Super.
Super. 1983).
1983).
McDonald
v.Keystone
KeystoneIns.
Ins.Co.,
Co.,459
When faced with
with a motion for
for judgment
judgment notwithstanding
notwithstanding the
the verdict,
verdict, aa court
court has two
bases
uponwhich
which such
such aa motion
motion may be granted.
granted. First
First the motion may
bases upon
may be
be granted
granted when,
when, the
the

moving
moving party
party isis entitled
entitledtotoaajudgment
judgmentas
as aa matter
matter of
of law,
law,and/or,
and/or,second,
second, the
the evidence
evidence is
such
that no
no two
two reasonable
minds could
such that
reasonable minds
could disagree
disagree that
that the
the outcome
outcome should
should have
have been
been

rendered
infavor
favor of
of the
themoving
movingparty.
party. Lanning
Lanning v.
rendered in
v. West,
West, 803
803 A.2d
A.2d 753,
753, 756
756 (Pa. Super.
2002). With
even with
with
Withthe
thefirst
firstbasis,
basis,the
theCourt
Courtreviews
reviewsthe
therecord
recordand
and determines
determines whether, even
all factual
to the
moving party,
all
factual inferences
inferences decided
decided adverse
adverse to
the moving
party, the
the law
lawnonetheless
nonetheless requires
requires aa

verdict in his favor.
thethe
second
With
secondbasis,
basis,the
theCourt
Courtreviews
reviewsthe
the evidentiary
evidentiary record
record and
and
favor. Id.
Id.With
determines
whether the
the evidence
evidence was
was such
suchthat
thataaverdict
verdict for
for the
the moving
moving party
determines whether
party was
was beyond
beyond

peradventure.
peradventure. Id.
Id.InIntheir
theirrespective
respectivefilings,
filings,the
theparties
partieshave
haveessentially
essentiallyagreed
agreed that
that the
issue
before the
the Court
Court is
is whether
whether or
or not
not the
the arbitrators
arbitrators committed
committed an
an error
error of
of law in the
issue before

amount of the credit that was granted
granted to
to the
the Defendant,
Defendant,Prudential.
Prudential. Thus, only the first
first basis
basis
noted
above applies,
applies, i.e.,
i.e., whether
whether the
the moving
moving party is entitled to
noted above
to aa decision
decision in
in his
his favor
favor as
as aa

matter of law.

6
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Moreover,
Moreover, a judgment notwithstanding
notwithstanding the
the verdict
verdict should
should only
onlybe
be entered
entered in
in aa clear

case
andany
anydoubts
doubtsmust
mustbebe
resolved
favor
verdict
winner.Birth
Birth Center
Center v. St.
case and
resolved
in in
favor
ofofthethe
verdict
winner.

Paul Cos., 787
787 A.2d
A.2d 376,
376, 383
383(Pa.
(Pa.Super.
Super.2001)
2001)[citations
[citations omitted].
omitted]. In
Inthis
thiscase,
case,
Prudential
considered to
to be
be the
theverdict
verdict winner
winner in
in that
Prudential should
should be
be considered
that itit prevailed
prevailed on
on the
the issue
issue
presented.
presented. Thus,
Thus, the
the arbitrator’s
arbitrator’s decision
decision on
on the
the issue
issue of
of the
the credit
credit can
can only
only be
be reversed
reversed

upon
finding of
of an
an error
errorof
oflaw.
law. Fanning
Fanning v.
Super. 2002).
2002). For
upon aa finding
v. Davne,
Davne, 795 A.2d 393 (Pa. Super.
the reasons
reasons stated
statedbelow,
below, Prudential
Prudential asserts
asserts that
that the
the arbitrators
arbitrators acted
acted properly
properly under
the
under

Pennsylvania law
law with respect
to the
the credit
credit allowed
allowed and,
and, therefore,
therefore,the
thePlaintiff’s
Plaintiff’s Petition
Pennsylvania
respect to
denied and
andthe
theArbitrator’s
Arbitrator’s Award
Award confirmed
of review.
should be denied
confirmedunder
under the
the above
above standard
standard of

B.

THE
THE ARBITRATORS
ARBITRATORSPROPERLY
PROPERLYAPPLIED
APPLIEDESTABLISHED
ESTABLISHED
PENNSYLVANIA
A $150,000.00
PENNSYLVANIALAW
LAWIN
INGRANTING
GRANTINGPRUDENTIAL
PRUDENTIAL
A $150,000.00
CREDIT
CREDIT AGAINST
AGAINSTTHE
THEAWARD
AWARDENTERED
ENTEREDININFAVOR
FAVOROF
OFTHE
THE
CLAIMANT.
CLAIMANT.

The Arbitrators
Arbitrators properly
Pennsylvania law
law in concluding that,
properly applied
applied established
established Pennsylvania
under the
the exhaustion
exhaustion clause
clauseand
andthe
the“Reduced
“ReducedPayment”
Payment” provisions
provisions of
of the
the policy,
policy,

was entitled
entitled to
to aa credit
credit of
of the
the amount
amountof
ofthe
theavailable
availableliability
liability limits
Prudential was
limits under
under the
$150,000.00. ItItisisemphasized
tortfeasors’ respective policies, i.e., $150,000.00.
emphasizedthat
that there
there is
is no
no dispute
between
the parties
parties that
thatPrudential
Prudential is
is entitled
entitled to
to aa $50,000.00
$50,000.00 credit
credit related
relatedto
to the
theHowells’
Howells’
between the

policy.
policy. However,
However,the
theClaimant
Claimantputs
putsforth
forththe
theerroneous
erroneousargument
argument that
that Prudential
Prudential was
entitled to a credit on the $100,000.00 policy issued
issued to Stacy Gist only to the extent of the

percentage
of liability
liability the
percentage of
the Claimant
Claimant himself
himself attributed
attributed to
to Ms.
Ms.Gist,
Gist,i.e.,
i.e.,the
the $15,000.00
$15,000.00 the

Claimant decided
decided to
to accept
acceptfrom
fromStacy
StacyGist
Gistby
byway
wayofofsettlement.
settlement. As
As noted
noted below, the
Claimant’s position
position is
is without
withoutsupport
support under
under Pennsylvania
Pennsylvania law.
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1.
1.

Public Policy

underlying the
The rationale underlying
the law
law concerning
concerning the
the proper credit to be afforded to the

UIM carrier
policy of
UIM
carrierisis grounded
grounded in
in the
the recognized public policy
of cost
cost containment of automobile
insurance. Prior
were guided
guided by
by aamarkedly
markedlydifferent
different public
public policy
policy than
insurance.
Prior to
to 1990,
1990, the courts were
than
that recognized by the
the July
July 1, 1990 amendments
amendmentsto
tothe
theMotor
Motor Vehicle
Vehicle Financial

Responsibility Law
Law (“MVFRL”).
(“MVFRL”). Prior
Responsibility
Priortotothat
thattime,
time,the
thepublic
publicpolicy
policywas
was one
one of “maximum
feasible restoration.”

The Courts of
of this
this Commonwealth
Commonwealthhave
have recognized
recognized that
that the
the purpose
purpose of the
the 1990
1990
amendments of
of the
the MVFRL
MVFRL was
amendments
was to
to contain
contain and
and control
control the
the cost of
of automobile
automobile insurance.
insurance.

Donnelly v.
Allstate Ins.
Donnelly
v. Bauer,
Bauer, 720
720 A.2d
A.2d 447
447 (Pa. 1998); Salazar v. Allstate
Ins. Co.,
Co., 702
702 A.2d
A.2d 1038
1038
recognized public
public policy
policy of “maximum
(Pa. 1997). The
The once
once recognized
“maximum feasible
feasible restoration” that
1990 amendments
amendmentshas
hasbeen
been
discredited.Burstein
Bursteinv.v.Prudential,
Prudential, 809
existed prior to the 1990
discredited.

207 (Pa.
(Pa. 2002)
2002)quoting
quoting Paylor
Paylor v. Hartford
Hartford Ins.
A.2d 204, 207
Ins.Co.,
Co.,640
640A.2d
A.2d1234,
1234, 1235
1235 (Pa.
1994). The
defined the
the newer
newerpublic
public policy
policy in this fashion:
The Supreme
Supreme Court has
has defined
The legislative
legislative concern for
for the
the increasing cost of
the public
public policy
insurance is the
policy that
that isis to
to be
be advanced
advanced
by statutory
statutory interpretation
interpretationof
of the
theMVFRL.
MVFRL. This
This reflects
reflects the
General
Assembly’s departure
departurefrom
fromthe
theprinciple
principle of
of “maximum
“maximum
General Assembly’s
feasible restoration” embodied under the
the now
now defunct
defunct No-Fault
No-Fault
Act.

Paylor v.
640A.2d
A.2datat1235.
1235.Perhaps
Perhapsthe
themost
mostexplicit
explicitstatement
statement
Paylor
v. Hartford
HartfordInsurance
InsuranceCo.,
Co.,640
of the Supreme
Court’s position in
be found
found in its decision in the matter of
Supreme Court’s
in this
this regard
regard can be

Hall
Co.,
648A.2d
A.2d755,
755,760-761
760-761(Pa.
(Pa.1994),
1994),where
where ititstated:
stated:
Hall v.
v. Amica
AmicaMutual
MutualInsurance
Insurance
Co.,648
Although
Although UIM
UIMmotorist
motoristcoverage
coverageserves
serves the
the purpose
purpose
innocent victims
victims from
from irresponsible
irresponsible UIM
UIM
of protecting innocent

8
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does not
not rise
rise to
to the
the level
level of aa
motorists, that
that purpose
purpose does
public policy,
overriding
every
other
consideration
policy, overriding every other consideration of
statutory construction.

648 A.2d at 760-761. In
In other
other words, “the policy
policy of
of liberal
liberal interpretation
interpretation of
of the
the

underinsured motorist law is not limitless”
limitless”and
anddecisions
decisions by
bythe
the Court
Courtshould
should be
be made
made
consistent with
with the
the recognized
recognized policy
policy of cost
cost containment.
containment. See
Id. at 761.
consistent
See Id.
Accordingly,
Accordingly,the
thearbitrators
arbitratorsproperly
properlyapplied
appliedthe
theexhaustion
exhaustionclause
clause and
and the
“Payments
of the
insurance contract
contract in
in accordance
accordance with
with the
the above
above public
public
“Payments Reduced”
Reduced” clause
clause of
the insurance

policy
cost of
of automobile
automobile insurance.
insurance. Application
Application of public
policy of
of containing
containing and controlling the cost
policy
hand required
required that
that Prudential
Prudential be
begiven
givenaafull
full credit of
policy concerns
concerns to the matter at hand

$150,000.00.
full amount
$150,000.00. The granting of a credit to Prudential for the full
amount of
of the tortfeasor’s

policy
the Claimant
Claimant is
is not
not entitled
entitled to
to UIM
UIM benefits from his own carrier
policy limits
limitsensures
ensures that the
until
exceededthe
themaximum
maximumliability
liability coverage
until he
he first
firstestablishes
establishes that
that his
his damages
damages exceeded
coverage provided

by the liability
liability carriers
in the
the accident.
accident. See
SeeBoyle
Boylev.
v.Erie
Erie Ins.
carriers of
of the
the drivers
drivers who
who caused
caused in

Co., 656 A.2d 941, 943 (Pa.
(Pa. Super.
Super. 1995).
1995). appeal
appeal denied
denied 668
668 A.2d
A.2d 1120
1120 (Pa.
(Pa. 1995).

Thus, the
the granting
granting of
of aacredit
creditfor
for the
thefull
full amount
amountof
of the
thetortfeasors’
tortfeasors’liability
liability limits furthers
the public policy
UIM recovery until
policy of
of cost
cost containment by preventing aa UIM
until the
the value of the
Claimant’s
found to
to exceed
exceedthe
theavailable
availableliability
liability limits
limits of
Claimant’s damages
damages isis found
of the
the tortfeasor.
2.
2.

The Exhaustion
Payments Reduced
Reduced Clause
Clauseentitle
entitlePrudential
Prudential
Exhaustion Clause and Payments
to a credit of the
the full
full amount of the
the tortfeasors’
tortfeasors’ limits
limits

In
the two
two (2)
(2) tortfeasors
for the
In the
the instant
instant case,
case, the
tortfeasors responsible
responsible for
the subject
subject accident
accident had
had

respective
liability policies
together, amounted
amountedto
to$150,000.00
$150,000.00ininliability
liability
respective liability
policiesthat,
that, when
when added
added together,
coverage.
coverage. The Arbitrators
Arbitrators properly
properlyfound
foundunder
underPennsylvania
Pennsylvania law
law that
that Prudential
Prudential was
was

9
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entitled
entitled to
to aa credit
credit of
ofthat
thatamount
amountunder
under the
the exhaustion
exhaustion and
and “Payments
“Payments Reduced”
Reduced” clauses
clauses

found in the policy.
The subject Prudential Car Policy contains the following
following exhaustion
exhaustionclause
clause under
under the

UIM
UIM portion
portion of
of the policy:
No payment
will be
underthis
thispart
partuntil
untilliability
liability
payment will
be made
made under
insurance and
andbonds
bondsof
ofall
all responsible
responsiblemotor
motor vehicles
insurance
are
exhausted
by
payment
of
settlement
or judgment.
judgment.
are exhausted by payment of settlement or
This is
is aa coverage
coverage of last
last resort.
resort.

See
Part 55at
atp.
p.77ofofPolicy
Policyattached
attachedhereto
heretoasasExhibit
Exhibit“A”
“A” [emphasis
[emphasisin
inoriginal;
original; italics
See Part

supplied].
The
above exhaustion
exhaustion clause
clausespecifically
specifically and
and literally
literally requires
of the
The above
requires an
an exhaustion
exhaustion of
the

liability
responsible
liabilitylimits
limits“of
“ofallall
responsiblemotor
motorvehicles”
vehicles”before
beforea aclaimant
claimantmay
mayproceed
proceed on
on to
to aa

UIM
lawwill
will not allow
UIM claim.
claim. [Emphasis
[Emphasisadded].
added].However,
However,as
asnoted
noted below,
below, Pennsylvania
Pennsylvania law
the
exhaustion clause
clause to
to preclude
precludeaaUIM
UIM claim;
claim; rather,
on the
the claim
claim
the exhaustion
rather, aa claimant
claimant may
may proceed
proceed on

but must
must give
give the
thecarrier
carrieraacredit
creditfor
forthe
thefull
fullamount
amountofofthe
theliability
liabilitylimits.
limits. Boyle
Boyle v.
v. Erie
Erie

Ins. Co., 656
656 A.2d
A.2d 941
941 (Pa.
(Pa.Super.
Super.1995).
1995).[numerous
[numerousother
othercitations
citations omitted]
omitted]
The underinsured
underinsured motorists
motorists portion
portion of the Prudential policy
policy also
also contains
contains the

following
entitling Prudential
Prudential to
to aacredit
creditfor
forthe
theavailable
availableliability
liability limits:
limits:
followingpertinent
pertinent language
language entitling

PAYMENTS
PAYMENTS REDUCED
Payments will
will be
Payments
be reduced
reduced by any
any amount
amount payable
payable by
persons responsible
responsiblefor
for the
theaccident.
accident.**** **
persons

See
Part 55at
atp.
p.11
11ofofPolicy
Policyattached
attachedhereto
heretoasasExhibit
Exhibit“A.”
“A.” [emphasis supplied].
See Part
In terms of the ”Payments Reduced” clause,
clause, the
theword
word “payable”
“payable” is generally defined
as
“capable of
of being paid; suitable to be
be paid;
paid; admitting
admitting or demanding payment; justly due;
as “capable

legally
enforceable.” Black’s
Black’s Law
Law Dictionary
ed.1979);
1979);Schroeder
Schroederv.
legally enforceable.”
Dictionary1916
1916 (5th
(5th ed.
v.
10
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Schrader,
Schrader, 682
682 A.2d
A.2d1305,
1305, 1310
1310 Pa.
Pa. Super.
Super. 1996).
1996). Under
Underthe
the“Payments
“PaymentsReduced”
Reduced” clause,
clause,
which can
clause, itit is required that
which
can be
be viewed
viewed as
as a supplementation of the
the exhaustion clause,
that any
any

payments owing
owing under
under the
theUIM
UIM coverage
bereduced
reducedby
by“any
“any amount
amount payable,” not merely
payments
coverage be

personsresponsible
responsiblefor
forthe
theaccident.
accident.[Emphasis
[Emphasis added].
added].
paid, by persons
In this
one of
of the
the persons
persons responsible,
responsible, Stacy
StacyGist,
Gist, paid
paid aa portion
portion of
of her
In
this case,
case, one
her

available insurance
insurance policy
policy limits.
limits. Nevertheless,
“payable” governs,
Nevertheless, since
since the
the amount “payable”
governs, in the
determination
Prudential is
is entitled
entitled
determination of
of the
the credit
credit due
due under
under the
the “Payments
“Payments Reduced”
Reduced” clause,
clause, Prudential

to a credit of the full
fullamounts
amounts of
ofcoverage
coverage that
that were payable under both of the tortfeasors’

respectiveliability
liability policies. See
Erie Ins.
Ins. Co.,
Co., 656
656 A.2d
A.2d 941
941 (Pa.
(Pa. Super. 1995);
respective
See Boyle v. Erie

Kester
Kester v.
v. Erie
ErieInsurance
InsuranceExchange,
Exchange,582
582 A.2d
A.2d17
17 (Pa.
(Pa. Super.
Super. 1990).
1990).
controlling case
In the controlling
case of Boyle v. Erie
ErieIns.
Ins.Co.,
Co.,the
therequirement
requirement of
ofthe
the need
need to
exhaust
liability limits
exhaust liability
limitsbefore
beforeobtaining
obtainingaaUIM
UIMrecovery
recoveryarose
aroseininthe
thesame
same context of
of aa single

Claimant injured by multiple
multiple tortfeasors.
tortfeasors. The
Thequestion
questionpresented
presented in
inthe
the Boyle
Boyle matter
matter was
was
whether an
an insured
insured must
mustexhaust
exhaustthe
theautomobile
automobileliability
liability limits
limits of all
all potential
potential tortfeasors
tortfeasors
before proceeding
proceeding with
with an underinsurance
underinsurance claim.
claim. In
settled with
with one of
thecase
case was settled
In Boyle,
Boyle,the
the two tortfeasors for the limits
with the other tortfeasor
limits of
ofhis
hiscoverage,
coverage, and
and the settlement with

was aa compromise
compromise that
thatexhausted
exhaustedonly
only50%
50%ofofthat
thattortfeasor’s
tortfeasor’sliability
liability coverage.
coverage. When
When the
Claimant presented
his UIM
UIM claim,
presented his
claim, the
the UIM
UIMcarrier
carrierdenied
deniedcoverage
coverage under
under the terms of its
policy
the limits
limits of
policy by
byasserting
asserting that
that the
the insured
insured had
had not exhausted
exhausted the
of the
the second
second tortfeasor’s

liability
liability policy.
The Court in Boyle
unlimited exhaustion
Boyle was
was faced with an interpretation of an unlimited
exhaustion
clause
which provided, as
as follows:
follows:
clause which

11
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With
With respect
respect to underinsured motor vehicles,
we will
will not
payment until
until
notbe
be obligated
obligated to
to make
make any payment
the limits of
of all
all bodily
bodilyinjury
injuryinsurance
insurance policies
policies and
and
liability
bonds
applicable
at
the
time
of
the
accident,
liability bonds applicable at the time of the accident,
including
including other
other than
than motor
motorvehicle
vehicleinsurance,
insurance, have
have been
been
exhausted
by
payment
of
settlements
or
judgments.
exhausted by payment of settlements or judgments.

Boyle 656 A.2d at 942.
The Superior Court in Boyle
case of
of Kester,
Kester,
Boyle court
court analyzed
analyzed its decision in the case
supra.,
invalid because
the possible
possible field
field
supra., where
where an
an exhaustion
exhaustion clause
clause was ruled invalid
because it expanded
expanded the

anyonefrom
from whom
whom the
theinsured
insuredcould
couldmake
makea arecovery.
recovery.Id.
Id. The
The Kester
Kester
of liable parties to anyone
Court
carrier’s
Court found
found the
the all-inclusive
all-inclusivelanguage
languageof
ofthe
theclause
clause in
in its
itscase,
case, as
as well as
as the carrier’s
argument
that the
the claimant
claimant should
should have
have also
also sued
suedPennDOT
PennDOTin
in the
the underlying
underlying automobile
automobile
argument that

litigation,
beyond the
theintent
intentof
of the
theMVFRL.
MVFRL. Thus,
litigation, to
to be
be overly
overly broad
broad and beyond
Thus, in
inreliance
reliance on
on the
Kester
se invalid,
invalid,
Kester decision,
decision, the
the Boyle
Boylecourt
courtconcluded
concludedthat
that“exhaustion
“exhaustionclauses
clauses are not per se
but they
validly be
recovery from
from other
but
they cannot
cannot validly
be interpreted
interpreted to
to require
require an
an insured
insured to
to seek
seek recovery
other than
than

the owners
owners and
andoperators
operatorsofofvehicles
vehiclesinvolved
involvedininthe
theaccident.”
accident.” Id.
Id. at 943. [emphasis

added].
In Boyle,
there were
were only
only two
two tortfeasors,
tortfeasors, both
both of
of whom were motor vehicle
as here, there
Boyle, as

operators.
operators. The
TheBoyle
Boylecourt
courtrefused
refused to
to literally
literallyenforce
enforcethe
theabove
above exhaustion
exhaustion of limits
limits clause
clause
and allowed the claimant to pursue
pursue aaUIM
UIM claim, stating that “to
“to enforce
enforce the policy
policy language
language

strictly
strictly would
wouldhave
have the
the effect of
of failing
failingtotoprovide
providethe
theprotection
protectionintended
intended by
by the
the legislature

for an insured
insureddriver.”
driver.” Id.
Id.However,
However,consistent
consistentwith
withthe
thepublic
publicpolicy
policyofofcost
costcontainment,
containment,
the
court went
“exhaustion clause
must be
be interpreted
interpreted to
to provide
provide
the court
went on
on to
to note
note that
that the
the “exhaustion
clause must

protection to an insurance
company against
againstaademand
demandby
byits
itsinsured
insuredtotofill
fill the
the “gap”
“gap” after a
insurance company

12
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weak
been settled
settledfor
for an
an unreasonably
unreasonablysmall
smallamount,”
amount,” which
which is precisely what
weak claim has
has been

occurred
in this
this matter.
matter. Id.
Id.
occurred in
In this matter, as
admitted by
by the
the Claimant
Claimant on
on page
page11ofofhis
hisBrief,
Brief, the
theliability
liability to
as admitted
to be
be
assessed
oneofofthe
thetortfeasors
tortfeasorsininthe
theunderlying
underlyingmatter,
matter,Stacy
StacyGist,
Gist,“was
“was determined
determined by
assessed totoone
by

counsel for
for Thomas
Thomas Bremer,”
Bremer,”who
whoassessed
assessed 15%
15% of
of the
the fault
faultto
toMs.
Ms.Gist
Gistand
andaccepted
accepted a

settlementfor
for that
thatamount
amountfrom
fromMs.
Ms.Gist’s
Gist’scarrier.
carrier.See
SeeClaimant’s
Claimant’s Brief
Brief at p. 1 [emphasis
settlement
added]. There
been aajudicial
judicial determination
determination of
of Ms.
Ms. Gist’s
Gist’s percentage
percentageof
ofliability
liability
added].
Therehas
has never been
for this matter.
against Ms.
Ms. Gist for an amount
amount which
which Claimant now feels is
Having settled a claim against

inadequate, the
theClaimant
Claimantisisnow
now impermissibly
impermissibly turning to his own carrier, Prudential, with a
inadequate,
demand to
to fill
fill the
$100,000 policy
policy
demand
the “gap”
“gap”between
between the
the $15,000
$15,000 settlement figure and the $100,000

limits available
Gist liability
liability policy
limits
available under
under the Gist
policy with
withUIM
UIMbenefits
benefitsfrom
fromthe
the Prudential
Prudential policy.
and prohibit
prohibit by requiring that the
and its
its progeny
progeny guard against
against and
This is exactly what Boyle
Boyle and

UIM carrier
full credit
UIM
carrier be
be given a full
credit of
of the
the liability
liabilitylimits
limitsavailable
availabletotothe
theresponsible
responsible

tortfeasor. Id.
tortfeasor.
The Boyle
Boyle court
court therefore
therefore held that the conflicting
conflictinginterests
interests of
ofan
an insured
insured and
and an
insurer can
and most
most fairly
fairly be
insurer
can best
best and
be served
served by
by construing
construingthe
theexhaustion
exhaustionclause
clause as
as aa

“threshold requirement and not aa barrier
barrier to
to underinsured
underinsuredmotorist
motorist insurance
insurancecoverage.”
coverage.” Id.
Id.

at 943. The
The court
court went
went on
on to
to state:
state:
settled their
their claim
claim against
When the
the insureds
insureds settled
against the
the
tortfeasor’s liability
liability carrier
for
less
than
the
policy
carrier for less
the policy
limits, the
limits,
the underinsured
underinsured motorist carrier was entitled
to compute
though
to
compute its
its payment
payment to
to its
its injured
injured insureds
insureds as
as though
tortfeasor’s policy
policy limits
limits have
paid. Under this
the tortfeasor’s
have been
been paid.
view,
the
insureds
will
not
be
allowed
underinsured
view, the insureds will not be allowed underinsured
motorist benefits
exceed the
the maximum
maximum
motorist
benefits unless
unless their
their damages
damages exceed
13
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liability coverage
liability coverage
liability
coverage provided by the liability
coverage
provided by the liability
liability carriers
of
the
other
drivers
carriers of the
and their
their insurer
insurerwill,
will, in
involved in
in the
the accident; and
any event,
event, be
be allowed
allowed to
to credit
credit the
the full
full amount of
liability coverage
the tortfeasors’ liability
coverage against
against the insureds’
damages.
damages.

Id.
underinsured carrier
carrier was
wastherefore
thereforeallowed
allowedto
toclaim
claim aacredit
creditfor
for the
the full
full extent of
The underinsured

liability limits
Id. In
the liability
limitsafforded
affordedto
to both
both tortfeasors.
tortfeasors. Id.
Inother
otherwords,
words, in
in Boyle,
Boyle, the
the claimant
was
was only permitted
permitted to
to recover
recover underinsured
underinsured benefits
benefits for
fordamages
damages in
in excess
excess of both

tortfeasors’ policy
less than
thanhis
hispolicy
policy limits.
limits.
policy limits
limitseven
even though
though one
one of
of the
the tortfeasors paid less
Id.
in this
this matter
at943-944.
943-944.This
Thisisisthe
thesame
samescenario
scenariopresented
presented and
and result
result reached
reached in
matter before
before
Id. at

the Arbitrators.

As noted
in the
the oft
oft cited
cited treatise,
treatise,Pennsylvania
PennsylvaniaMotor
Motor Vehicle Insurance,
Insurance, the
noted in
the
“practical
“practical effect
effectof
ofthe
theBoyle
Boyledecision
decisionisisthat
thatwhen
whenan
aninsured
insuredsettles
settles aa claim
claim for
for less
less than
than the

policy
policy limits,
limits,the
theunderinsured
underinsured motorist
motorist carrier
carrier is
is entitled
entitled to
to compute
compute its payment to its

insured
asthough
thoughtortfeasor’s
tortfeasor’spolicy
policylimit
limit had
hadbeen
beenpaid.”
paid.” Ronca,
Ronca, J.,
J., et
et al.,
al., Pennsylvania
Pennsylvania
insured as

Motor
citing Chambers v. Aetna,
MotorVehicle
VehicleInsurance
Insurance(Second
(Second Edition
Edition2000),
2000), at
at §11.2, citing
A.2d 1346
1346 (Pa.
(Pa. Super.
Super.1995);
1995);(Plaintiff
(Plaintiff accepted
658 A.2d
accepted 91% of Defendant’s
Defendant’s coverage)
coverage)
Kelly v.
Kelly
v.State
State Farm,
Farm,668
668A.2d
A.2d1154
1154(Pa.
(Pa. Super.
Super. 1995);
1995); (insured
(insuredhad
hadaccepted
accepted$12,500.00
$12,500.00

of a $50,000.00
$50,000.00policy)
policy) Harper
753 A.2d
A.2d 282
282 (Pa.
Harperv.
v.Providence
Providence Washington
WashingtonIns.
Ins.Co.,
Co.,753
Krakower v.
Super. 2000); Krakower
v.Nationwide,
Nationwide,790
790A.2d
A.2d1039
1039 (Pa.
(Pa. Super. 2001).
2001). See
See also

Sorber v. American
1996) (Claimant
(Claimant had
American Motorists
MotoristsIns.
Ins.Co.,
Co.,680
680 A.2d
A.2d881
881 (Pa.
(Pa. Super. 1996)
accepted $40,000.00
$40,000.00 of
of aa $50,000.00
$50,000.00policy).
policy). Significantly,
Significantly,the
theabove
abovetreatise
treatise offered
offered the
the
following
followingexample,
example, which
which isis very
verysimilar
similartotothe
thefacts
facts at
at hand:
hand:
14
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likely to
courts involved
involved
Another issue
issue likely
to come
come before courts
the insurer’s contractual right to
require
exhaustion
to
applicableliability
liability policy. For
of an applicable
Forexample,
example, what
happens
in
a
situation
where
a
tortfeasor
offers to
to
happens in a situation where a tortfeasor offers
settle with
with the
the insured
insuredfor
for only
only 10%
10% of
of the
theliability
liability
settle
limits? IsIsthis
sufficient
to
trigger
an
insured’s
right
this sufficient to trigger an
underinsuredmotorist
motorist coverage?
coverage? Boyle
to pursue
pursue underinsured
and
appellate cases
casesfollowing
following this decision
and the appellate
suggest
thatany
anyoffer
offerby
bythe
theliability
liability insurer is
is sufficient
sufficient
suggest that
to satisfy the exhaustion
exhaustion clause,
clause,as
aslong
longas
asthe
theUIM
UIM insurer
insurer

is given
given credit
creditfor
for the
thefull
full liability
liability limits.
See
PennsylvaniaMotor
Motor Vehicle Insurance, at §11.2
§11.2 [bracket
[bracket inserted]. Here,
Here, the
the
See Pennsylvania
Claimant essentially settled
settled for
for 15%
15% of
of the
the limits
limits under the Gist
Gist policy, i.e. $15,000 of
$100,000 in available coverage.
coverage. Under Boyle and its progeny,
progeny, the
the Arbitrators
Arbitrators properly ruled
was entitled
entitled to
to aa credit
credit of
of the
the $100,000
$100,000policy
policy limits
limits offered by the Gist
that Prudential was
policy in
policy
inaddition
additionto,
to,as
asundisputed
undisputed between
between the
the parties,
parties, aa credit of
of $50,000.00
$50,000.00 under
under the
the

Howell policy,
Howell
policy, for
foraa total
total credit
credit of
of $150,000.00.
$150,000.00.

3.

Claimant’s reliance
The Claimant’s
reliance on
on Overfield
OverfieldDecision
Decision is
is misplaced
misplaced as that
case
is
factually
distinguishable
and
involves
significantly
different
case is factually distinguishable and involves significantly different
inapplicable to the matter
matter at hand.
policy language rendering that
that case
case inapplicable

The
misplaced reliance
reliance upon
upon the
the Court
Court of
of
The Claimant,
Claimant, Thomas
Thomas Bremer,
Bremer, asserts
asserts aa misplaced

Common
Pleascase
case
Overfield
Ohio
Casualty
Ins.
Co.,
& C.
3939
Pa.Pa.
D. D.
& C.
4th4th
548
Common Pleas
of of
Overfield
v. v.
Ohio
Casualty
Ins.
Co.,
548
(Lacka. Co.,
1998). The
case involved significantly different policy
(Lacka.
Co., Nealon, J. 1998).
The Overfield
Overfieldcase
language
and,as
asnoted
notedby
bythe
theCourt
Courtitself
itselfininOverfield,
Overfield, aa factual scenario readily
language and,

distinguishable
from the
the facts
factsof
of the
thecontrolling
controlling case
caseofofBoyle.
Boyle. Therefore,
Therefore, the
theOverfield
Overfield
distinguishable from
case is
is inapplicable
inapplicable to the
the facts
facts at
at hand.
hand. Rather, this case
caseisis controlled
controlled by the Boyle
case

decision.
decision.
A
the Overfield
Overfield case
A decisive
decisive factual
factual and
and legal
legal distinction
distinctionbetween
between this
this case
case and
and the
case can
can
each court.
court. The
be found in
in the
the policy
policylanguage
language at
at issue
issue before each
The exhaustion
exhaustion clause
clause in the
the
15
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subject policy in
of the
the liability
liability insurance
in this
this matter
matter refers specifically to the exhaustion
exhaustion of
insurance

limits
limits applicable
applicable to
to “all
“allresponsible
responsible motor
motor vehicles,”
vehicles,” which
whichisisall
allthat
thatPrudential
Prudential seeks
seeks in this

matter
byway
wayofofaacredit.
credit.See
SeePart
Part5 5atatp.p.7 7ofofPolicy
Policyattached
attached
hereto
Exhibit
matter by
hereto
asas
Exhibit
“A.”3
“A.”3
In contrast,
theUIM
UIM policy in Overfield
contrast, the
Overfieldonly
onlyobligated
obligated the
the UIM
UIMcarrier
carrier to
to pay
pay benefits for
damages“arising
“arising out
out of
of an
an accident
accidentwith
with an
an underinsured
underinsuredmotor
motor vehicle
vehicle only
only after
after the
the limits
limits
damages

of liability
liabilityunder
under any
any applicable
applicable bodily
bodily injury
injuryliability
liabilitybonds
bondsororpolicies
policieshave
have been
been
exhaustedby
bypayment
paymentofofjudgments
judgmentsororsettlements.”
settlements.”Overfield
Overfield at 569
569 [emphasis
[emphasis added].
exhausted
The Overfield
Overfield Court,
the policy’s
policy’s use
use of
of “an”
“an”
Court,construed
construed this provision, emphasizing
emphasizing the
and “any,”
“any,” to
to be
be in
in the
the singular
singular form,
form,and
and found
found the
the policy
policybefore
beforeitittotostate
state that
that whenever
whenever aa

claimant, in a multiple plaintiff
exhaustedall
allof
ofany
anyone
oneofofmultiple
multipleliability
liability
plaintiffscenario,
scenario, had exhausted
policies available in the underlying
underlying lawsuit,
lawsuit, the
the Claimant
Claimant was
was then permitted to turn to his or

her
UIM carrier and
and pursue
pursuea aUIM
UIMrecovery.
recovery.Id.
Id.at
at569-70
569-70citing
citingWerntz
Werntz v.
v. Gen’l
Gen’l Acc.
her UIM
th 386 (Lanc. Co. 1988) appeal dismissed 564 A.2d 1014
Ins.
Co., 11 Pa.
Pa.D.
D.&
& C.
C. 44th
Ins. Co.,
386 (Lanc. Co. 1988) appeal dismissed 564 A.2d 1014 (Pa.
(Pa.
Super. 1989).

In Werntz,
similar to that before
before the
theOverfield
Overfield court,
the Court,
Court, construing
construing language
language similar
Werntz,the
indicated
all of
of any
underinsured motorist’s
motorist’s coverage,
indicated that
that ifif an
an insured
insured has
has exhausted
exhausted all
any one
one underinsured
coverage,

the insured
insured may
may then
then pursue
pursuerecovery
recoveryof
ofUIM
UIM benefits from
from the
the insured’s own
own underinsured
underinsured

policy. The
before itit did “not
courtspecifically
specificallystated
stated that
that the policy provision before
TheWerntz
Werntzcourt

33

Significantly,
Prudential
hasasserted
neverinasserted
matter that
the Bremer,
Claimant,
Significantly,
Prudential
has never
this matter in
thatthis
the Claimant,
Thomas
was required to

pursue
theliability
liability limits
of
hypothetical
Thomas
Bremer,
was
required
to tortfeasors.
pursue
the
limits
ofall
all
hypothetical
tortfeasors. Rather,
Rather,Prudential
Prudential isis only
onlyseeking
seeking aa credit for
for the
the
liability
liabilitylimits
limitsfrom
fromthose
thosetwo
two(2)
(2)motor
motorvehicle
vehicleoperators
operatorsactually
actuallyresponsible
responsiblefor
forthe
thesubject
subject accident
accident who
who the
the
Claimant sued
in the
the third
third party litigation
payment. See
sued in
litigationand
and from
fromwhom
whomhe
heobtained
obtained aa settlement payment.
See Boyle,
supra;
alsoJohn
Johnv.v.American
American Family
Family Mutual
(Minn. 1988)
See also
MutualIns.
Ins.Co.,
Co.,426
426 N.
N. W.
W. 2d
2d 419,
419, 423 (Minn.
1988) (“since
supra; See

[all
be liable
liable for
for the
the entire
entire amount
amount [recoverable
[recoverable by
by the
theinsured],
insured],the
theliability
liability
[all tort-feasors]
tort-feasors] each
each could be
insurance limits
limits of
be considered
consideredin
inany
anysetoff
setoffallowed
allowedthe
theunderinsurance
underinsurancecarrier.
carrier. We hold
of each
each must be
that
thecombined
combinedliability
liability
that underinsured
underinsuredmotorist
motoristbenefits
benefitscover
coveronly
onlythose
thosedamages
damages in excess
excess ofofthe
insurance
limits
of
all
tort-feasors.”).
insurance limits

16
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state
thatan
aninsured
insuredmay
mayrecover
recover‘[o]nly
‘[o]nly after
afterthe
thelimits
limits of
of liability
liability under
state that
under any
any applicable
bodily
bodily injury
injurybond
bondororpolicies
policieswhich
whichinsure
insureany
anyand
andall
allparties
partiestotoan
anaccident
accidenthave
have been
been
exhausted
by payment
payment of
of judgments
judgments or
or settlements.’
settlements.’ If
If General Accident [Insurance
exhausted by
Company]
insured to
to exhaust
exhaust any
any and
and all
all policies
policies of
Company] had
had wanted
wanted an
an insured
of parties
parties to
to an
an accident,
accident,

General Accident could
similar phrase
could or
or should
should have
have included the italicized
italicized phrase
phrase or a similar
phrase in

its policy language.”
language.” Werntz,
Werntz, at 390
[emphasisin
inoriginal].
original].
390 [emphasis
Relying on this language
languagefrom
from the
theWerntz
Werntz decision,
decision, the
the Overfield
Overfield court
court ruled
ruled that

because
theUIM
UIMcarrier’s
carrier’spolicy
policy required
requiredthe
theclaimant
claimanttotoexhaust
exhaust“any”
“any”liability
liability policy
policy
because the
applicable
applicable to
to “an”
“an”underinsured
underinsured vehicle,
vehicle,the
the plain
plainlanguage
language of
ofthe
the insurance
insurance contract
contract that
that the
the

UIM
anoffset
offset for
for the
the full
full amounts
of all
UIMcarrier
carrierdrafted
drafted did
didnot
notenable
enable that
that carrier to assert
assert an
amounts of

potential
tortfeasors’liability
liability limits.
limits. Overfield
the Overfield
Overfield
potential tortfeasors’
Overfieldatat572.
572. Rather,
Rather, aa Claimant in the
case
could pursue
pursueUIM
UIM benefits
case could
benefits when
when any
any one
one of aa tortfeasors’ policy
policywas
was exhausted.
exhausted.

In contrast to the
the language
languagebefore
beforethe
theCourt
CourtininOverfield,
Overfield, the
the policy
policy provision in this
as follows:
follows:
matter provides, as

No payment
will be
underthis
thispart
partuntil
untilliability
liability
payment will
be made
made under
insurance and
andbonds
bondsof
ofall
all responsible
responsiblemotor
motor vehicles
insurance
are
exhausted
by
payment
of
settlement
or judgment.
judgment.
are exhausted by payment of settlement or
This is
is aa coverage
coverage of last
last resort.
resort.

SeePart
Part55atatp.p.77ofofpolicy
policyininExhibit
Exhibit“A”
“A” [emphasis
[emphasisin
inoriginal;
original; italics
italics added].
added]. Note
Note
See
the requirement
requirement of
of the
the exhaustion
exhaustionof
ofthe
theliability
liability insurance
insurancelimits
limits of “all
“all responsible
responsible motor

vehicles.”
The
Prudential car
The subject
subject Prudential
car policy
policy also
also contains
contains aa “Payments
“Payments Reduced”
Reduced” clause
clause under
under

the UIM
UIM portion
follows:
portion policy
policy which
which provides,
provides, ininpertinent
pertinent part,
part, as
as follows:

PAYMENTS REDUCED
17
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Payments
will be
Payments will
be reduced
reduced by any
any amount
amount paid or
payable
by
persons
responsible
for
the accident….
accident….
payable by persons responsible for the

See
Part 55at
atp.
p.11
11ofofpolicy
policyininExhibit
Exhibit “A.”
“A.” [Italics
[Italicsadded].
added].Note
Notethe
theuse
useof
ofthe
the term
term
See Part
“payable” and
use of
of the
the plural
plural form
form in the word “persons.”
“payable”
and the use
above provisions
provisions confirms that the Claimant was required
The plain language of the above

exhaust“all”
“all” liability
that were
were“payable”
“payable” by
by “all”
“all” motor
to exhaust
liabilityinsurance
insurance policies that
motor vehicle
operators responsible
responsible for
for the subject
subject accident
accident before
before he
heor
or she
shecould
couldobtain
obtainaaUIM
UIM recovery.
operators
language at
at issue
issuein
inthis
this matter
matter is
is readily
readily distinguishable from
As such,
such, the language
from the
the language
language at
at

issue in
in Overfield,
Overfield, rendering
the case
caseatathand.
hand.Additionally,
Additionally, the
issue
rendering that
that case
case inapplicable to the
language
in this
this matter
to the
language at
at issue
issuein
in the
the case
caseof
ofBoyle,
Boyle, which
which
language in
matter is
is analogous
analogous to
the language

controls the
the outcome
outcomeof
of this
this matter.
matter. In Boyle, the policy
policy language
did not obligate
obligate the
the UIM
UIM
language did

carrier to pay
pay benefits
benefits“until
“until the
the limits
limits under
under all
all bodily injury
policies and
andliability
liability
injury insurance
insurance policies
bonds applicable
applicable at
at the
the time
time of
of the
the accident”
accident” had
had been
beenexhausted.
exhausted.Boyle,
Boyle, 656
656 A.2d
A.2d at 942
bonds

[emphasis added]; See
Seealso,
also,Kelly,
Kelly, 668
668A.2d
A.2dat
at1155
1155(UIM
(UIM policy mandated exhausting
of “all”
policies).
Thus,
under
ananapplication
“all”liability
liability
policies).
Thus,
under
applicationofofBoyle
Boyleand
andits
itsprogeny
progeny to
to the
the
similar
Arbitrators correctly
similar terms
terms of the subject policy, the Arbitrators
correctly found
found that
that Prudential
Prudential was
entitled to the credit for the full
full amount
amount of
of the
the limits
limitspayable
payable under
under the policies applicable to
all
all responsible
responsible motor
motor vehicles,
vehicles, that
that is,
is, the
the $150,000.00
$150,000.00 of
of coverage
coverage afforded
afforded under
under the
the

Howells and Gist policies.
Another important
Overfield case,
case, is that
important distinction
distinctionbetween
between this
this matter
matter and the Overfield

Overfield
Overfieldinvolved
involvedthe
the significantly
significantlydifferent
differentfactual
factualcontext
context and
and “narrow
“narrow issue”
issue” of
of a
claimant who was seeking
seeking UIM
UIM coverage from
from her own carrier after being involved in
in an

underlying third party litigation
litigation that
that involved multiple
multiple Plaintiffs
Plaintiffs who
who had
had amicably
18
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apportioned
the available
availableliability
liability insurance
limits of multiple
the limits
limits
apportioned the
insurance limits
multiple tortfeasors
tortfeasors after the
were interpleaded
interpleadedinto
into court
courtfor
for that
that purpose.
purpose. Id.
Id. at 566. InInsuch
suchaacase,
case, itit would
would have
have
been
virtually impossible for the claimant to have
have acquired
acquiredthe
thetotal
totalliability
liability limits available
been virtually
as
there were
were numerous
numerousother
otherplaintiffs,
plaintiffs, including
who
as there
includingsome
some decedent’s
decedent’s representatives,
representatives, who

were dividing
dividing up
theinterpleaded
interpleadedpolicy
policylimits
limits of the tortfeasors.
tortfeasors. See
Id.
up among
among themselves
themselves the
See Id.

at 562.
In contrast, the
the Boyle
Boyle decision involved,
involved, as does
does this
this matter,
matter,aasingle
singleplaintiff
plaintiff who

had an
anopportunity
opportunity to
to recover
recoverthe
thefull
fullliability
liability limits
had
limits afforded
afforded to
to multiple
multiple tortfeasors.
tortfeasors. Faced
Faced

with
scenarioof
of multiple
multiple plaintiffs,
plaintiffs, the court
court in
in Overfield
Overfield noted
with the
the different factual scenario
noted that
“[t]he Boyle
presentin
in aamultiple
multiple Plaintiffs
Plaintiffs
“[t]he
Boyleruling
rulingdoes
does not
not accurately
accurately reflect the realities present
scenario
in which a tort-feasor’s liability
liability limits
scenario in
limitshave
havebeen
been interpleaded
interpleaded into court to
to be

apportioned
amongthe
the
Claimants.”Overfield,
Overfield,3939Pa.
Pa.
561.
The
apportioned among
Claimants.”
D.D.
&&C.C.4th4th
at at
561.
The
Overfield
Overfield
the claimant
claimant before
before itit obviously
obviously did not have
have aa realistic
realistic ability
ability
court went on to explain that the
to procure the liability
liability limits
limitsofofthe
thevarious
varioustortfeasors
tortfeasorsdue
duetotothe
thefact
factthat
thatthere
therehad
had been
been
numerous plaintiffs
plaintiffs in
numerous
inthe
the underlying
underlyingmatter
matterseeking
seekingthe
the same
same money,
money, “and
“and for
for that
that reason,
reason,

the Boyle method [had] no application”
application” under
presentedininOverfield,
Overfield, which
under the facts presented
which are
are
readily
readily distinguishable
distinguishable from
fromthe
the facts
facts at
at hand.
hand.

As emphasized
by the
the Overfield
Overfield court,
court, the
the “Boyle
“Boyleoffset
offsetprocedure
proceduredoes
does have
have
emphasized by

relevance
with regards
regardstotoaasingle
singleClaimant….”
Claimant….” Id.
Id. at 562. As
relevance with
As such,
such, itit follows
followsthat,
that, since
since
Overfield court
courtfound
foundthat
that Boyle
Boylewas
was inapplicable
inapplicable to
to the
the multiple
multipleclaimant
claimant scenario
scenario
the Overfield
presented to
to the
theOverfield
Overfield court,
presented
court, and
and also
also noted that Boyle does apply to a single claimant

scenario, itit follows
follows that the
the Overfield
Overfield decision
caseinvolving
involving only
scenario,
decision is inapplicable to this case
noted by
by the
the Court
Court in
in Overfield,
Overfield, the
one claimant. Rather,
Rather, as noted
the Boyle
Boyledecision
decision governs
governs the
19
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issue
presentedherein
hereininvolving
involving aa single
single Claimant
Claimant who
who had
had the
the ability
ability to fully
issue presented
fullyexhaust
exhaust each
each

of the tortfeasor’s limits,
limits, and
Prudential be
be given
given aafull
full credit of
and Boyle
Boyle requires
requires that Prudential

$150,000.00 for
for the
the liability
liability limits
matter. See
Id.
$150,000.00
limitsthat
that were
were available in the underlying matter.
See Id.
an application
application of
of Boyle and its progeny to the similar terms of the
Thus, under an

subject policy,
policy, the Arbitrators
Arbitrators correctly
credit for
correctly found
found that
that Prudential
Prudential was entitled to the credit
the full
full amount
amount of
of the
the limits
limitspayable
payable under
under the policies applicable to all
all responsible
responsible motor
vehicles, that
that is,
is, the
the $150,000.00
$150,000.00 of
of coverage
coverage afforded
afforded under
under the
the Howells
Howells and
and Gist
Gist policies.
policies.
vehicles,
Consequently, it
it can
said that
that the
the arbitrators
arbitrators committed
committed an
error of
of law
Consequently,
can not
not be
be said
an error
law such
such that
that aa

judgment notwithstanding
notwithstanding the verdict and the
the Claimant’s
Claimant’s
court would
would have
have entered
entered aa judgment

Modify or
Petition to Modify
orCorrect
Correct the
the Award
Award of
ofArbitrators
Arbitratorsmust
mustbe
be denied.
denied.

IV.
IV.

CONCLUSION
CONCLUSION
For all of
requestedthat
thatthis
thisCourt
Court find that
of the
the foregoing
foregoing reasons,
reasons, itit is requested
that the

Arbitrators did
Arbitrators
did not
not commit
commit any
any error of
of law
law in
in finding
findingthat
thatPrudential
Prudential was
was entitled
entitled to
to aa credit
of $150,000.00 and that, therefore,
therefore, the
the Plaintiff’s
Plaintiff’s Petition
Petitionshould
shouldbe
be denied
denied and
and the

Arbitrator’s Award
Arbitrator’s
Award confirmed.
confirmed.
Respectfully Submitted
FOLEY, COGNETTI, COMERFORD

&
& CIMINI
CIMINI
_______________________________
TIMOTHY
TIMOTHYE.
E. FOLEY,
FOLEY, ESQUIRE
ESQUIRE
________________________________
DANIEL
DANIEL E.
E. CUMMINS,
CUMMINS, ESQUIRE
ESQUIRE
Attorney for
for Defendant
Defendant

20
20

