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Virtuallyevery
everyemployer
employerwill
willbe
becontacted
contacted at
at some
some point by a potential new employer of
Virtually
an ex‐employee,
ex employee,seeking
seekinginformation
informationregarding
regardingthe
theex‐employee.
ex employee.How
How much
much information
information
should the employer give?
provide confirmation
confirmationof
ofthe
the dates
dates
give? Should the employer simply provide
of employment,
or should
shouldan
an honest
honest evaluation
evaluation of
of the
the ex
ex‐employee’s
performance be
be
employment, or
employee's performance
given, or should the employer
employer refuse to give any information
whatsoever? The
Theanswer,
answer, as
as
information whatsoever?
simple as
it may
so often happens, is not
not as simple
as it
may seem.
seem.
Generally, employers have
foremployment
employmentreferences,
references, meaning an
have aa qualified
qualified privilege
privilege for
employer should
information regarding
regarding a
should be
beimmune
immunefrom
fromliability
liability for
for giving
giving truthful
truthful information
former employee. However,
However,this
thismay
maybe
be cold
cold comfort
comfort when
when an
an employer
employer is
is later
later sued
sued by
former
the former employee for defamation
defamation or
or interference
interference with
withaa prospective
prospective business
business
relationship, claiming
claiming that
that the
the information
informationgiven
givenwas
wasinaccurate
inaccurate or
or misleading.
Unfortunately,
by the
the time
time itit is
is shown
shown to
to aa court
court that
that there can
can be
Unfortunately, by
beno
noliability
liability for the
made by
by the employer, tens of thousands of
statements made
of dollars
dollarscan
can easily
easily have
have been
been spent
lawsuit, never
in defense of the lawsuit,
never to
to be
be recovered.
recovered.
The threat
former employees
employees has led
threat of such
such lawsuits
lawsuits from former
led many
many employers to adopt
policies against
other than the basics:
againstproviding
providing any information
information other
basics: confirmation
confirmation of
employment,
final salary
salary or
or wage
wage rate. Some
Some
employment, dates of employment, position
position and final
employers have even
even created
createdautomated
automatedsystems
systemstotogive
giveout
outthis
thislimited
limited information.
information.
However, what
However,
whatififan
anemployer
employerbelieves
believesthat
thatthe
theformer
formeremployee
employeeposes
poses aa substantial,
foreseeable
foreseeablerisk
risk of
of harm
harm to
to others?
others? For example,
example, ifif an
an employer
employer fired an employee for
embezzlement and then later receives
receivesaacall
callfrom
from aacompany
companyconsidering
considering hiring
hiring the
employee to head up its accounts
accounts receivable
receivable department,
department, is
is the
the former
former employer charged
with
an affirmative
affirmative duty
dutyto
towarn
warnthe
the new
new employer?
employer? What
What ififthe
the former
former employer
employer is
is a
with an
school district
terminated aa teacher after
sexual
district that terminated
after receiving
receiving complaints
complaints of inappropriate
inappropriate sexual
misconduct and the potential new employer
employer is another school
Does the former
school district?
district? Does
employer have an
increased
duty
to
provide
the
negative
information
to
an increased duty to provide the negative information the
the potential
potential new
employer?
The answer:
probably not,
not, though
though "negligent
“negligentreferral"
referral”cases
cases are on the rise.
answer: probably
rise. One thing,
however, is clear: ififan
information (other
an employer
employerchooses
chooses to give any
any information
(other than
than the
the basic
basic
“name,
that information
informationshould
shouldbe
beaccurate,
accurate, precise,
precise, and
"name, rank and serial number”),
number"), that
complete. In
Randi
W
v.
Muroc
Joint
Unifed
School
District,
929
P.
2d
582
In Randi W. v. Muroc Joint Unified School District, 929 P. 2d 582 (Cal.
(Cal. 1997),
1997), three
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separate school
separate
schooldistricts,
districts,despite
despiteallegedly
allegedlyhaving
having knowledge
knowledge of complaints regarding a
former employee's
employee’s misconduct with
with students, provided
provided letters of recommendation for
their former employee. After
Afteraa fourth
fourthschool
school district
district hired
hiredthe
the former
formeremployee,
employee, the
employee molested
The child
child sued
sued the
the three former
former school
school
molested aa thirteen
thirteen year
year old
old child.
child. The
districts, asserting
positive recommendations for the former
asserting that
that ifif they
they had
had not
not provided
provided positive
employee,
the
fourth
school
district
would
not
have
him and
and she
she would
not have
have
employee, the fourth school district would not have hired him
would not
been harmed.
been
harmed. The
The California
California Supreme
Supreme Court
Court held
held that
that an
an employer
employer writing
writing a letter of
recommendation owes third
persons “a
not to
to misrepresent
misrepresent the facts in describing
third persons
"a duty
duty not
the qualifications
and character
character of a former
makingthese
these misrepresentations
qualifications and
former employee, ifif making
would
present a substantial, foreseeable
Id. at
would present
foreseeablerisk
riskofofphysical
physicalinjury
injury to
to the
thethird
third persons.”
persons." Id.
591.
591.
In another
In
anothercase,
case,Davis
Davisv.v.The
TheBoard
Board of
of County
CountyCommissioners
Commissioners of
of Dona Ana
Ana Co.,
Co., 987 P. 2d 1172
(N.M. Ct. App.
App. 1999),
1999), aa mental
mental health
health technician
technician employed
employed by
by the county
county was investigated
for allegedly
allegedly sexually
sexually harassing
harassing female inmates under his authority
at aa detention
detention center.
center.
authority at
The investigation
investigation revealed inappropriate
inappropriate conduct, and the technician was
was informed
informed that
disciplinary
action would
wouldbe
besought
sought at
at aa hearing scheduled by the
The
disciplinary action
the employer.
employer. The
technician voluntarily
resigned before
before the scheduled
Upon his
his resignation, the
voluntarily resigned
scheduled hearing.
hearing. Upon
employee asked
for
a
letter
of
recommendation.
Inexplicably,
the
employer
agreed, giving
asked for a letter of recommendation.
agreed,
giving
the employee
The employer was later hired by a psychiatric
employee aaglowing
glowing recommendation.
recommendation. The
and sexually abused aa patient.
hospital, where he physically
physically and
patient. The patient sued the county
(the former
former employer) for negligent misrepresentation, claiming that the psychiatric
would not
nothave
have hired
hired the
the technician
technician ifif the
the county
county had not given him
him aa favorable
hospital would
recommendation.
The New Mexico Court of Appeals, after first recognizing that "there
“there is
recommendation. The
generally no affirmative
dutyto
toprevent
preventcriminal
criminalacts
acts by
by aa third
thirdparty
partyininthe
theabsence
absence of
affirmative duty
some
found that
that "once
“once the
the County
County elected
elected to offer
some special
specialrelationship
relationshipor
orstatutory
statutory duty,”
duty," found
recommendation, itit had
a recommendation,
had a...duty
a…dutytotoexercise
exercisereasonable
reasonablecare."
care.”Id.
Id.atat1177
1177and
and1180.
1180.

The
The bottom
bottom line
line is
is that
that employers
employers still
still are
are safer
saferproviding
providing only
only very basic
basic information
information
chooses to
regarding former
former employees.
employees. IfIf an
an employer
employer chooses
togive
giveadditional
additional information,
information, the
information
given must
mustbe
be full,
full,complete
complete and
and accurate.
accurate. Finally,
Finally, ififan
an employer
employer believes
believes
information given
that an employee creates
seek
createsaarisk
riskof
ofharm
harm to
to others,
others,the
theemployer
employer should
should immediately
immediately seek
that a plan
plan of action can be
be implemented
implemented that
the risk
risk of
of harm to
legal advice so that
that decreases
decreases the
employees
employeesor
orother
otherthird
third parties
parties without
without increasing the
the risk
risk of
of litigation.
litigation.
One
good idea
idea to have aa carefully
One final
final thing: ititisisaa good
carefully drafted
drafted and consistently
consistently followed
followed
reference
when a prospective
reference checking
checking policy
policy so
so that
that employees
employeesknow
know what
what to do when
employer calls for a reference.
should give
give clear
clear directions
directions as
as to who
who has
has
reference. The policy
policy should
authorization
to provide
providereferences
references for former employees
employees and
may be
be
authorization to
and what
what information
information may
provided.
The policy
policycould
couldrequire
requireaa signed
signed authorization
authorization from
from the
the former
former employee
employee
provided. The
wouldrelease
release the former
before releasing
releasing any
anyinformation;
information; this signed authorization
authorization would
employer from liability
for
providing
documents
to
the
prospective
Generally,
liability for providing documents to the prospective employer. Generally,
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if a former
former employee
employee has signed aa release
employer has
has
if
releaseofofliability
liability and the former employer
provided
documents that
that the
the former
formeremployee
employeehad
had signed
signed (i.e.,
(i.e., performance evaluations),
provided documents
the former employer would
not have
have to offer any opinions
opinions or
or thoughts
thoughts about the former
would not
employee since
since the
the documents
documentswould
would speak
speak for
for themselves.
themselves. The former employee then
would
have an opportunity
to offer
offerhis
his or
or her
her own
own opinions
opinions regarding
regarding the
the documents
documents
would have
opportunity to
bearing his or her signature.
If you
you have a question
to give when
when you
you are
are
question about
about how
how much,
much, ifif any,
any, information
information to
likeassistance
assistance in
requested
requested to
to give
give aa reference
referencefor
foraaformer
former employee,
employee,or
or ifif you
you would
would like
drafting
reference checking policy,
drafting aa reference
policy, please contact
contact one
one of
of the
the labor
labor and
and employment
employment
lawyers at Rumberger,
Caldwell, P.A.
P.A.
Rumberger, Kirk
Kirk & Caldwell,

Rumberger, Kirk
Kirk &
&Caldwell
Caldwellprovides
provideslitigation
litigationand
andcounseling
counselingservices
servicesininaawide
widerange
rangeof
of civil
civilpractice
practiceareas
areas
including
products
liability,
commercial
litigation,
construction,
intellectual
property
litigation,
including products liability, commercial litigation, construction, intellectual property litigation,
and bad
bad faith,
faith, professional
professional liability,
liability, health
environmental, labor and
and employment,
employment, insurance
insurance coverage
coverage and
health care
care
and
administrative law. Ofces
Officesare
arelocated
located ininOrlando,
Orlando,Tampa,
Tampa,Miami,
Miami,Tallahassee
Tallahassee and
and Birmingham,
Birmingham,
and administrative
Alabama. For
visit our
For more
more information,
information,please
please visit
ourwebsite
website at www.rumberger.com.
www.rumberger.com.
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