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LIQUIDATED
LIQUIDATEDDAMAGES:
DAMAGES:BE
BESURE
SUREYOU
YOU
GET WHAT
YOU
BARGAINED
FOR
WHAT YOU BARGAINED FOR
by Walker M. Duke
At
point in
life of
project will
will not
planned. For
For
At some
some point
in the
the life
of every
every construction
construction business,
business, aa project
not go
go as
as planned.
whatever reason,
the project
project just
not unfold
was originally
originally designed.
whatever
reason, the
just does
does not
unfold as
as itit was
designed. Maybe
Maybeititwas
wasbecause
because
another
contractor
had
to
repair
its
own
mistake,
maybe
it
was
bad
weather,
or
maybe
the
work
another contractor had to repair its own mistake, maybe it was bad weather, or maybe the work was
was
just slower
slower than
than what
what was
was initially
initiallyestimated.
estimated. Despite
Despitebest
bestefforts,
efforts,the
theoriginal
originalschedules
schedules become
become aa
thing of
of distant memory.

beenin
in this
this situation
situation knows
knows that
that itit does
does not
not take long before
Anyone who has
has been
before the finger
pointing
begins,
which
is
quickly
followed
by
damage
claims
related
to
the
delays.
However, delay
pointing begins, which is quickly followed by damage claims related to the delays. However,
delay
damages can
canbe
bevery
verydifficult
difficult to
to quantify
quantify and
be fairly
fairly concrete,
damages
and calculate.
calculate. Some
Someelements
elements may
may be
concrete, such
such
as
rents
lost
due
to
a
building
opening
90
days
late.
Other
elements
are
more
nebulous,
like
the
value
as rents lost due to a building opening 90 days late. Other elements are more nebulous, like the value
spent working
working on
of the
the extra
extra time
time office
office employees
employees spent
on the
the project
project (extended
(extended home
home office
office overhead),
overhead),
lost opportunities of
other
projects,
etc.
of other
One
One solution to
to some
some of
ofthe
the uncertainty
uncertainty of
ofdelay
delaydamages
damages is the inclusion of a liquidated
damages clause
clauseininthe
theconstruction
construction contract.
contract. In
provide that
that
damages
Inaanutshell,
nutshell,liquidated
liquidateddamages
damages clauses
clauses provide
the
non-breaching party
party is
entitled to
specified conditions
conditions are
not met.
met.
the non-breaching
is entitled
to aa certain
certain amount
amount of
of damages
damages ifif specified
are not
example is
is aaprovision
provision that
that awards
awards one
one party
party aa certain
certain dollar
dollar figure per
Probably the
the most common example
per
day
a
project
is
late
in
completion.
day a project is late in completion.
Like
are deal
dealpoints
pointsthat
thatare
arenegotiated.
Like so
so many
many other
other provisions,
provisions,liquidated
liquidateddamages
damages clauses
clauses are
negotiated.
If
included in
in your
your contract,
contract, you
you certainly
certainly want
want to
If you
you worked
workedtotoget
getaaliquidated
liquidateddamage
damage clause
clause included
to be
be
sure it
it is
sure
is enforceable.
enforceable.

To be
clause must
must satisfy
satisfyaatwo-part
two-part test.
test. First,
be valid,
valid, aa liquidated
liquidated damages
damages clause
First,the
thedamages
damages
covered
by
the
clause
should
be
incapable
or
difficult
to
estimate
at
the
time
of
the
contracting.
covered
clause should be incapable or difficult
estimate at the time the contracting.
Second, the
the liquidated
liquidated amount
reasonablecalculation
calculationof
of expected
expected damages.
damages. The
The key
key isisthat
Second,
amount must
must be
be aa reasonable
that
a
liquidated
damages
clause
must
not
be
a
penalty.
For
example,
a
provision
that
provides
a liquidated damages clause must not be a penalty. For example, a provision that provides $5,000
$5,000
per day that aa project is
is late,
late, when
when the
the actual
actual amount
amount of
of damages
damages relating to the
the delay
delay is closer to

$500, is likely
likely to
to be
be struck
struck down.
down. The
Theclause
clausedoes
doesnot
notprovide
provideaareasonable
reasonable substitute
substitute for actual
damages
but rather,
rather, itit acts
penalty.
damages but
acts as
as aa penalty.

A
clausethat
that isisconsidered
consideredaapenalty
penaltyisisnot
notenforceable.
enforceable. In
In other
other words,
words,
A liquidated
liquidated damages
damages clause
that
heavy
handed
damages
clause
that
you
traded
some
deal
points
to
have
included
in
the
contract
that heavy handed damages clause that you traded some deal points to have included in the contract
may
be worthless.
worthless.
may be

2911 T
TURTLE
CREEK
BOULEVARD,
300CCDDALLAS,
75219C CT:
T:214.523.9033
214.523.9033 CC F: 214.515.0180
URTLE C
REEK B
OULEVARD, SSUITE
UITE 300
ALLAS, TTEXAS
EXAS 75219
WWW.DUKELAWPC.COM
WWW.DUKELAWPC.COM

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=b05733dd-ad63-40c7-8c9a-db1aa6b68034

These clauses
clausescan
canbe
beparticularly
particularlypowerful
powerful when
when used
usedin
in combination
combination with
with aa provision
provision that
These
that
specifically states
states that
that liquidated damages
are the
the exclusive
exclusive remedy
remedy available
available for
for breach
breach of
of the
specifically
damages are
contract.
This
essentially
eliminates
the
possibility
of
recovering
consequential
damages.
From
contract. This essentially eliminates the possibility of recovering consequential damages. From the
the
owner’s perspective,
create aa higher
higherper
perday
dayamount.
amount. From the contractor’s
contractor’s perspective,
owner’s
perspective, this could create
perspective,
it provides some
limitation on potential liability.
liability.
some limitation
In
event, liquidated
liquidated damages
clausesshould
shouldbe
beasas
specific
possible
prevent
In any
any event,
damages clauses
specific
asas
possible
to to
prevent
confusion
confusion
down the road. IfIfdamages
damages are
are to
to accrue
accrue on
on workdays
workdays only,
only,language
language to
to that
that effect
effect should
should be
be
included.
Conversely,
if
weekends
and
holidays
are
to
be
included
in
the
damage
calculation,
that
included. Conversely, if weekends and holidays are to be included in the damage calculation, that
be explicitly
explicitly stated.
should be
stated. Ambiguity
Ambiguitycan
cancost
cost you.
you. Considering
Consideringthe
thefact
factthat
thatthere
there are
are around
around 100
100
weekend
days
in
a
year,
not
to
mention
holidays,
a
twelve
month
delay
could
potentially
increase
(or
weekend days in a year, not to mention holidays, a twelve month delay could potentially increase (or
decrease) damages
damagesby
by almost
almost aa third.
third.
decrease)

Liquidated
clausesare
arean
aneffective
effectiveway
way to
to remove
remove some
some of
of the
the uncertainty
uncertainty related
Liquidated damages
damages clauses
related
to
to construction
construction delay
delay claims.
claims. The
Thespecific
specificdetails
detailsare
arenegotiable,
negotiable,but
butthey
theyneed
needtotobe
beaareasonable
reasonable
estimate
of difficult-to-calculate
difficult-to-calculate damages.
can lower
lower
estimate of
damages.Should
Shouldthe
thedispute
disputego
goto
tolitigation,
litigation,these
theseclauses
clauses can
expensesincurred
incurred in
in determining
determining the
the exact
exact amount
amount of
of damages
damagesrelated
relatedto
to the
the delay.
delay. However,
However, these
expenses
these
clauses
may
also
be
the
sole
remedy
should
a
construction
project
go
bad.
The
specifics
of
clauses may also be the sole remedy should a construction project go bad. The specifics of each
each
contract will
good
contract
willdetermine
determinewhether
whetheraa liquidated
liquidateddamages
damages provision
provisionisis appropriate,
appropriate,but
but ititisis always
always aa good
item to have
in your
your negotiation toolbox.
have in
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Walker M. Duke
Duke isis an
an attorney
attorney and
and founder
founder of Duke Law, P.C.
P.C. His
Hisareas
areas of
ofpractice
practice include
include
construction
employment law,
law, general
general commercial
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andlitigation
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