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Siskind's
Immigration
Bulletin:
Special
Issue
- The
H-1B
Siskind's Immigration
Bulletin:
Special
Issue
- The
H-1B
CapCap

On
of H-1B
H-1B visas
visas provided
provided annually
annually by
by
On October
October 1,
1, 2003,
2003, the
the allotment
allotment of
Congress
Congressdropped
droppedfrom
from195,000
195,000to
to 65,000.
65,000. Out
Out of
of that
that number,
number, 6,800 are
reserved
for nationals
nationals of
of Chile
Chile and
and Singapore
Singapore ..
reserved for
for the
the H-1B1 program for
Numbers
likely be
be several
several thousand)
thousand) will
will be
be
Numbers not
not used
used of
of that
that 6,800
6,800 (which
(which will
will likely
made
45 day
day period
period beginning
beginning October
October 1st.
1st. Congress
Congress also
also has
has
made available
available in
in the
the 45
allocated
20,000 H-1B
H-1B visas
visas for
for graduates
graduates of
of US
US masters
masters
allocated an
an additional
additional 20,000
programs
higher.
programs or
or higher.
This week,
H-1B cap
cap for
fiscal year
year 2009
2009 is
is to
to open
open up
up and
and USCIS
USCIS is
is
This
week, the
the H-1B
for fiscal
expected
has received
received enough
enough
expected to
to announce
announce almost
almost immediately
immediately that
that itit has
applications
applications to
to meet
meet the
the 2009 cap (which
(which covers the
the fiscal
fiscal year
year running
running from
from
October
September 30,
2009. Numbers
Numbers in
20,000 pool
pool will
will
October 1,
1, 2008
2008 to
to September
30, 2009.
in the
the 20,000
likely
longer, but
but probably
probably not
not much
much more
more than
than aa few
few days.
days.
likely last
last a
a little
little longer,
The next
of H-1B
H-1B visas
visas in
the 65,000
65,000 pool
pool will
will open
open up
up on
on October
October
The
next allotment
allotment of
in the
1, 2010
1, 2009.
1,
with applications
applications being
being accepted
accepted on
on April
April 1,
will be
be
2010 with
2009. Until
Until then,
then, it
it will
impossible
new H-1B
H-1B visas
cap subject
employees except
impossible to
to obtain
obtain new
visas for
for cap
subject employees
except for
for
visas
from the
the H-1B1
H-1B1 Singapore/Chile
Singapore/Chile program.
program.
visas leftover
leftover from

Who
is actually
actuallysubject
subjecttoto
the
cap?
Who is
the
cap?
Not
to the
the general
general cap.
cap. The
The cap
cap does
does not
apply
Not every
every H-1B
H-1B applicant
applicant is
is subject
subject to
not apply
to
applicants filing
H-1B visas
higher education
education or
to applicants
filing H-1B
visas through
through institutions
institutions of
of higher
or their
their
related
entities as
as well
well as
as nonprofit
nonprofit research
research organizations
organizations and
and
related or
or nonprofit entities
government
research organizations.
organizations.
government research
Visas
be available
applicants filing
for amendments,
amendments, extensions,
extensions,
Visas will
will still
still be
available for
for applicants
filing for
and
and transfers
transfers unless
unless they
they are
are transferring
transferring from
from an exempt employer or
or
exempt
position and
and were
were not
not counted
counted towards
towards the
the cap
cap previously
previously (such
(such as
as a
a
exempt position
physician
an exempt
exempt hospital
hospital
physician who
who receives
receives an
an H-1B
H-1B for
for residency
residency training
training with
with an
and
and then
then seeks
seeks aa job
job in
in private
private practice afterwards)
afterwards)

Physiciansreceiving
receiving waivers
waivers of
of J-1
1-1 home
home residency
residency requirements
requirements as
as aa result
result of
Physicians
agreeing
underserved communities
Also, graduates
graduates of
agreeing to
to serve
serve in
in underserved
communities are
are exempt.
exempt. Also,
of
US
a "bonus"
"bonus"
US masters
masters and
and doctoral
doctoral degree
degree programs
programs draw
draw numbers
numbers from
from a
allotment
of 20,000
20,000 visas.
visas. As
As noted
noted above,
above, nationals
nationals of
of Singapore
Singapore and
and Chile
Chile
allotment of
draw
separate cap
for Singapore
Singapore and
and 1,400
1,400 for
for Chile
Chile
draw from
from aa separate
cap of
of 6,800
6,800 (5,400
(5,400 for
).
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Must
one be
be employed
employedby
bythe
theinstitution
institution
which
heshe
or she
Must one
by by
which
he or
is is
claiming
the
H-1B
cap?
claiming the H-iB cap?
Note
statute states
states that
that applicants
applicants who
who work
work AT
AT such
such institutions
are
Note that
that the
the statute
institutions are
covered
covered so
so individuals
individuals employed
employedby
by entities
entities other
other than
than these
these institutions
institutions but
but
who
may be
be cap
cap exempt.
exempt.
who provide
provide services
services at
at the
the qualifying
qualifying institution
institution may
In
2006, USCIS
USCIS released
released a
discussing this
question. The
The agency
agency
In 2006,
a memorandum
memorandum discussing
this question.
recognized
party employers
employers to
to obtain
obtain aa cap
cap
recognizedthat
that the
the law
law permitted
permitted third
third party
exemption,
"directly and
and
exemption, but
but set a
a requirement
requirement that
that the employment must "directly
predominantly"
the essential
essential purposes
purposes of
predominantly" further
further the
of the
the qualifying
qualifying institution.
institution.
USCIS
to establish
establish there
there is
is a
a
USCIShas
hasstated
statedthat
that the
the burden
burden is
is on
on the
the petitioner
petitioner to
logical
logical nexus
nexus between
between the
the work
work performed
performed by
by the
the beneficiary and the normal
primary
or essential
essential work
institution. They
They specifically
specifically give
give
primary or
work performed
performed by
by the
the institution.
the
example of
of a
a physician
physician employed
employed by
by a
a medical
medical group
group who
who serves
serves patients
the example
patients
at
an exempt
exempt university
university hospital.
hospital.
at an

What
does ititmean
meantotobe
be"affiliated"
"affiliated"
or "related
to"purposes
for purposes
of
What does
or "related
to" for
of
the
H-1B
cap
exemption?
the H-iB cap exemption?
USCIS
USCISin
in the
the same
same June
June 2006
2006 memorandum
memorandum noted
noted above
above has
has taken
taken the
the
position
"affiliated" for
forcap
cap exemption
exemption purposes
purposes means
means the
the same
same thing
thing as
as
position that
that "affiliated"
it
does for
it does
for fee
fee exemption
exemption purposes
purposes (affiliates
(affiliates of
of institutions
institutions of higher
education
fees) even
is
education are
are exempt
exempt from
from worker
worker retraining
retraining fees)
even though
though the
the term
term is
defined
and not
in the
the cap
cap exemption
exemption statute.
statute.
defined in
in the
the fee
fee exemption
exemption statute
statute and
not in
The term
the fee
fee exemption
exemption context
not
The
term in
in the
context means
means "a
"a nonprofit
nonprofit (including
(including but
but not
limited
to hospitals
hospitals and
and medical
that is
is connected
connected or
limited to
medical or
or research
research institutions)
institutions) that
or
associated
of higher
higher education,
education, through
through shared
shared ownership
ownership
associated with
with an
an institution
institution of
or
by the
the same
same board
of higher
higher
or control
control by
board or
or federation
federation operated
operated by
by an
an institution
institution of
education,
institution of
of higher
higher education
education as
as a member,
education, or
or attached
attached to
to an institution
branch,
subsidiary."
branch, cooperative
cooperative or
or subsidiary."
This relatively
restrictive definition
definition would
would seem
seem to
to eliminate
eliminate many
many employers.
employers.
This
relatively restrictive
However,
to" has
has yet
yet to
to be
be defined
defined by
byUSCIS.
USCIS.
However, "related
"related to"

How
does USCIS
USCIS allocate
H-1Bvisas
visasfor
for
applications
received
on the
How does
allocate H-iB
applications
received
on the
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day
the cap
cap is
isannounced
announcedas
ashaving
havingbeen
been
hit?
day the
hit?
USCIS’
USCIS' policy
policyisisto
to hold
hold aa random
random drawing
drawing to
to select
select the
the exact
exact number
number of
of
petitions
from the
the day's
day’s receipts
receipts needed
needed to
to meet
meetthe
thecap.
cap.USCIS
USCIS announced
announced
petitions from
that
for FY2009,
FY2009, if
receives too
days, all
that for
if it receives
too many applications
applications in
in the
the first
first five days,
applications
be considered
considered together
in a
a
applications received
received in
in those
those five
five days
days will
will be
together in
random
This is
is a
a change
change from
previous year
two
random drawing.
drawing. This
from the
the previous
year where
where just
just two
days’
H-1B applications were included together.
together.
days' worth
worth of H-1B
All
are subject
subject to
to the
the H-1B
H-1B cap
cap will
will be
be
All cases
cases filed
filed on
on that
that date
date or
or later
later that
that are
returned.
Returned petitions
petitions will
willbe
be accompanied
accompanied by
by the
the filing
filing fee.
fee.
returned. Returned

Can
re-submitan
an
H-1B
application?
Can an
an applicant
applicant re-submit
H-1B
application?
Petitioners
their petitions
petitionswhen
when H-1B
H-1B visas
visas become
become available
available
Petitioners may
may re-submit
re-submit their
for
FY 2010.
The earliest
earliest date
date a
a petitioner
petitioner may
may file
file aa petition
petition requesting
requesting FY
FY
for FY
2010. The
2010
date of
of October
October 1,
2009
2010 H-1B
H-1B employment
employment with
with an
an employment
employment start
start date
1, 2009
1, 2009.
would
be April
April 1,
2009.
would be

What
willhappen
happentotothe
the
petitions
do not
count
against
the cap?
What will
petitions
thatthat
do not
count
against
the cap?
Petitions
count towards
towards the
the
Petitions for
for current
current H-1B
H-1B workers
workers normally
normally do
do not
not count
congressionally
congressionally mandated
mandated H-1B
H-1B cap.
cap. USCIS
USCIS will
will continue
continue to
to process petitions
petitions
filed
to:
filed to:
Extendthe
theamount
amountofoftime
timeaacurrent
currentH-1B
H-1Bworker
worker may
may remain
remain in
in
•• Extend
the
United States
States
the United
Changethe
theterms
termsofofemployment
employmentfor
forcurrent
currentH-1B
H-1B workers
workers
•• Change

•• Allow
Allowcurrent
currentH-1B
H-1Bworkers
workerstotochange
changeemployers
employers (unless
(unless the
beneficiary
is
transferring
from
a
cap
exempt
employer
to a
a cap
cap
beneficiary is transferring from a cap exempt employer to
subject
subject employer
employer and
and was
was never
never counted
counted towards
towards the
the capcap- in
in that
that
case
case the
the beneficiary
beneficiary will
will be
be subject
subject to
to the cap)
Allowcurrent
currentH-1B
H-1Bworkers
workerstotowork
workconcurrently
concurrentlyininaasecond
second H-1B
H-1B
•• Allow
position
position
USCIS
filed
USCISwill
will also
also continue
continue to
to process
process petitions
petitions for
for new
new H-1B
H-1B employment
employment filed
by
of higher
higher education
education or
or a
a
by applicants
applicants who
who will
will be
be employed
employed at
at an
an institution
institution of
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related
entity, or
or at
at aa nonprofit
nonprofit research
research organization
organization or
related or
or affiliated
affiliated nonprofit
nonprofit entity,
or
a
research organization.
organization. USCIS
USCIS will
also continue
continue to
to process
process HHa governmental
governmental research
will also
1B
workers from
from Singapore
Singapore and
and Chile
Chile consistent
consistent with
with Public
Public Laws
Laws
1B petitions
petitions for
for workers
108-77
108-77 and
and 108-78.
108-78.

And doctors
doctors working in underserved communities as a result of receiving
And
receiving aa 1-1
J-1
home
sponsored by
or federal
federal agency
agency
home residency
residency requirement
requirement waiver
waiver sponsored
by a
a state
state or
will
also be
the annual
annual cap
will also
be exempt
exempt from
from the
cap even
even after
after they
they complete
complete their
their
service.
US masters and
service. Nationals of Singapore and Chile and graduates of US
doctoral
programs will
will be
be counted
counted against
against caps
caps specifically
specifically set
set aside
aside for
those
doctoral programs
for those
groups.
groups.
Note
beginning in
in January
January 2008,
2008, USCIS
USCIS requires
requires cap
cap exempt
exempt cases
cases to
be
Note that
that beginning
to be
filed
at the
the USCIS
USCIS California
California Service
Service Center
Center ..
filed at

What
willhappen
happentotoF Fand
andJ Jvisa
visa
holders
who
beneficiaries
of an
What will
holders
who
areare
beneficiaries
of an
H-1B
H-1B petition?
petition?
In
the past,
past, INS
INS (now
(now USCIS)
USCIS) had
had safeguards
safeguards in
in place
place for
for those
those with
with FF and
and JJ
In the
visa
According to
to 8
8 CFR
CFR Section
can be
be
visa status.
status. According
Section214.2
214.2(f)(5)(vi),
(f)(5)(vi), ifif itit can
determined
all of
of the
the H-1B
H-1B visas
visas will
will be
be used
used before
before the
end of
the
determined that
that all
the end
of the
current
of USCIS
USCIS can
current fiscal year,
year, the director of
can extend
extend the
the duration
duration of
of status
status of
of
any
the employer
employer has
has timely
filed an
an application
application for
for change
change of
any F-1
F-1 student
student if
if the
timely filed
of
status
to H-1B.
H-1B. However,
However, in
in recent
recent years,
years, USCIS
USCIS has
has chosen
chosen not
to exercise
exercise
status to
not to
this
discretion and
and no
not do
do
this discretion
no word
word has
has been
been given
given on
on whether
whether they
they will
will or
or will
will not
so
future.
so in
in the
the future.
8
has similar
similar language
language regarding
regarding those
those in
in JJ
8 CFR
CFRSection
Section214.2(j)(1)(vi)
214.2(j)(1)(vi) has
status.
theUSCIS
USCIS director
director can
can determine
determine that
that all
all of
of the
the H-1B
H-1B visas
visas will
will be
be
status. IfIfthe
used
fiscal year,
year, the
the director
director of
of USCIS
USCIS may
may
used before
before the
the end
end of
of the
the current
current fiscal
extend
the employer
employer has
has
extend the
the duration
duration of status of any J-1 nonimmigrant if the
timely
filed an
an application
application for
for change
change of
of status
statusto
toH-1B.
H-1B.USCIS
USCIS also
also declined
declined in
in
timely filed
recent
exercise this
discretion.
recent years
years to
to exercise
this discretion.

When
willthe
thenumbers
numbers
the
new
20,000
"bonus"
be filled
When will
inin
the
new
20,000
"bonus"
cap cap
be filled
and and
who
qualifies?
who qualifies?
For
fiscal year
year that
that began
began on
on October
October 1,
1, 2007,
2007, USCIS
USCIS reached
reached the
the
For the
the current
current fiscal
20,000
cap on
few weeks
weeks afterward.
afterward. However,
However, many
many believe
believe the
the cap
cap
20,000 cap
on just
just aa few
will
be hit
even earlier
earlier this
this year.
year.
will be
hit even
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To qualify
in this
this bonus
bonus cap,
cap, applicants
applicants must
must have
have earned
earned a
a US
US master’s
To
qualify in
master's or
or
higher
Graduates of
programs do
do
higher degree.
degree. Graduates
of medical
medical residency
residency and
and fellowship
fellowship programs
not qualify in this
this category.
category.

What
willhappen
happenif ifI am
I am
exempt
from
my current
What will
notnot
exempt
from
the the
cap cap
and and
my current
status
expires
after
the
numbers
run
out?
status expires after the numbers run out?
In
order to
to deal
deal with
with the
the lack
lack of
of H-1B
H-1B visas,
visas, a
a number
number of
of alternate
alternate categories
categories
In order
may
including 0-1
O-1visas,
visas,TN
TN visas
visas for
forCanadians
Canadians and
and Mexicans,
Mexicans, EEmay be
be available
available including
and E-2
E-2 visas,
visas, L-1s
L-1s and
and J-1
1-1 training
training programs. Many
Many will look at pursuing
11 and
graduate
US and
the bonus
bonus H-1B
graduate education
education in
in the
the US
and then
then will
will be eligible for the
quota.
quota.
An
year will
will be
be filing
filing for
for permanent
permanent residency.
residency.
An option
option available
available to
to many
many this
this year
There are
green card
There
are many
many work-related
work-related green
card applications
applications that
that can
can be
be filed
filed without
without
a
And the
the new
new PERM
PERM labor
a labor
labor certification.
certification. And
labor certification
certification program
program means
means that
that
employment
authorization can
can be
be obtained
Now that
concurrent
employment authorization
obtained much
much earlier.
earlier. Now
that concurrent
available, it may be
filing of 1-140
I-140 and adjustment of status applications
applications area available,
possible
possible to
to secure
secure an
an employment
employment authorization
authorization document
document in
in aa matter
matter of a
couple
the green
green card
card process
process is
Furthermore,
couple of
of months
months after
after the
is started.
started. Furthermore,
premium
processing of
is now
now available
available in
in several
several categories.
categories.
premium processing
of I-140s
I-140s is
Note
green cards
cards are
backlogged as
numerous
Note that
that green
are backlogged
as of
of April
April 2007
2007 for
for numerous
categories
categories and
and nationalities
nationalities so
so aa permanent
permanent residency
residency strategy
strategy may
may not
not work
work
for
many.
for many.
We
to
We advise
advise people
peoplesubject
subject to
to the
the cap
cap looking
looking for
for alternative
alternative strategies
strategies to
consult
their immigration
immigration lawyers.
lawyers.
consult early
early with
with their

What
happens ififthe
the20,000
20,000
bonus
cap
master’s
degree
holders
What happens
bonus
cap
forfor
master's
degree
holders
and
higherand
andthe
thegeneral
general
cap
65,000
reached
within
the first
and higher
cap
ofof
65,000
areare
reached
within
the first
five
days of
ofthe
thefiscal
fiscalyear?
year?
five days
Under
both caps
caps are
are exhausted
exhausted within
Under aa rule
rule promulgated
promulgated in
in March
March 2008,
2008, If
If both
within
the
first five
five days,
days, USCIS
USCIS will
first conduct
conduct aa random
random selection
selection process
process for
the first
will first
for the
the
master’s
random
master's cap
cap cases
cases and
and then
then those
those not
not selected
selected will
will be
be counted
counted in
in the
the random
selection
selection process
process for
for the
the general
general cap.
cap. This
This isis intended
intended to
to ensure
ensure that
that those
those not
not
selected
the general
general
selected in
in the
the master’s
master's cap are
are treated
treated no worse than those in the
cap.
have his
his or
or her
her application
application
cap. A
A person
person not
not selected
selected in
in either
either drawing
drawing will
will have
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rejected.
rejected.

What
happensto
topetitioners
petitioners
who
multiple
applications?
What happens
who
filefile
multiple
applications?
Under
Under the
the March
March 2008
2008 rule
rule released
released by
by USCIS,
USCIS, petitioners
petitioners are
are barred
barred from
from
filing
more
than
one
H-1B
petition
on
behalf
of
the
same
alien
even
if
the
filing more than one H-1B petition on behalf of the same alien even if the
petitions
positions. If
an employer
employer legitimately
legitimately has
has two
two
petitions are
are for
for different
different positions.
If an
positions
would need
need to amend the application or
positions itit wants
wants an
an alien
alien to
to fill,
fill, itit would
or file
file
a
change the
or add
add additional
additional
a concurrent
concurrent H-1B
H-1B application
application to
to change
the job
job or
duties.
Employers
found
to
have
violated
this
rule
will
have
all petitions
petitions for
for an
an
duties. Employers found to have violated this rule will have all
individual
Note that
that the
the new
new rule
rule does
does not
not preclude
preclude related
related
individual worker
worker rejected.
rejected. Note
employers
same employer. But in these
employers from
from filing
filing petitions on behalf of the same
cases,
has a
cases, the
the related
related employer
employer may
may be
be requested
requested to
to show
show that
that itit has
a legitimate
legitimate
business
use related
employers
business need
need for
for the
the employee
employee lest
lest employers
employers seek
seek to
to use
related employers
to
improve the
the chances
chances of
of an
an applicant
applicant being
being selected.
selected.
to improve

Will
an employer
employerget
geta arefund
refund
filing
if it files
a case
Will an
of of
thethe
filing
feesfees
if it files
a case
claiming
to
be
exempt
from
the
H-1B
cap
and
USCIS
decides
claiming to be exempt from the H-1B cap and USCIS decides it isit is
subject?
subject?
Under
USCIS will
case and
Under the
the March
March 2008
2008 rule,
rule, USCIS
will now
now deny
deny the
the case
and keep
keep the
the filing
filing
fees
than reject
reject the
the case
case and
and return
return the
the fee.
fee. According
According to
to USCIS,
USCIS, this
this is
is
fees rather
rather than
because itit is
is necessary
necessary for
for the
the agency
agency to
to actually adjudicate the case
because
case to
determine
is subject
subject to
to the
the cap.
cap.
determine ifif itit is

Disclaimer:
as a
Disclaimer: This
This newsletter
newsletter is
is provided
provided as
a public
public service
service and
and not
not intended
intended to
to
establish
client relationship.
relationship. Any
Any reliance
reliance on
on information
information contained
contained
establish an
an attorney
attorney client
herein
your own
own risk.
risk.
herein is
is taken
taken at
at your
Siskind
Susser Bland
Bland
Siskind Susser

1028
Oakhaven Rd.
Rd.
1028 Oakhaven
Memphis,
TN 38119
Memphis, TN
38119
T.
T. 800-343-4890
or 901-682-6455
901-682-6455
800-343-4890 or
F. 901-682-6394
F.
901-682-6394
Email: info(&visalaw.com
info@visalaw.com
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