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The Rear View Mirror:
Mortgage Finance and
Mortgage Finance and
Mortgage Modification Efforts
Mortgage Modification Efforts
Given
scopeand
andcomplexity
complexity of
of the
the financial
financial crisis,
crisis, itit is
is sometimes
sometimes difficult
difficult to
Given the
the scope
to recall
recall that
that the
the precipitating
precipitating event
event
related
to defaults
defaults on
on subprime
subprime mortgages.
mortgages. Although
Although many
related to
many worried
worried that
that rapidly
rapidlyrising
risinghome
home prices
prices were
were creating
creating
an
unsustainable housing
housing“bubble,”
“bubble,” few
an unsustainable
few actually
actually predicted
predicted the
the impact
impact of
ofaasustained
sustained decline
decline in
in home
home values.
values.
Beginning
in
2007,
as
adjustable
rate
mortgages
reset
to
higher
interest
rates,
subprime
borrowers
with underBeginning in 2007, as adjustable rate mortgages reset to higher interest rates, subprime borrowers with
underwater
values found
found they
they were
were unable
unable to
to refinance
refinance at
at affordable
affordable rates.
rates. The
water home
home values
The resulting
resulting delinquencies
delinquencies and
and
foreclosures
led to
to startling
startling losses
in the
the mortgage-related
mortgage-related securities
securities markets,
markets, spreading
spreadingquickly
quickly to
foreclosures led
losses in
to the
the broader
broader
credit
of aa capitalcapitalcredit markets.
markets. Looking
Lookingback,
back,the
thehistoric
historicU.S.
U.S.emphasis
emphasis on
on home
home ownership
ownership fueled
fueled the
the development
development of
raising
of mortgage-related
raising superstructure
superstructure that
that relied
relied on
on the
the creation
creation and
and sale
sale of
mortgage-related securities.
securities.
The
Federal government’s
government’s reaction
reaction to
to the
the current
current crisis
crisis includes
includes legislative,
legislative, policy
The Federal
policy and
and program
program development
development
efforts
to
increase
mortgage
modification,
prevent
foreclosures
and
address
the
economic
impact of
efforts to increase mortgage modification, prevent foreclosures and address the economic impact
of the
the mortgage
mortgage
crisis.
These
efforts
have
been
hampered
by
practices
in
the
mortgage
finance
industry,
notably
the
securitization
crisis. These efforts have been hampered by practices in the mortgage finance industry, notably the securitization
of
of mortgages.
mortgages. Although
Althoughmortgage
mortgage securitization
securitization is
is credited
credited with
withlowering
loweringmortgage
mortgagerates
rates and
and increasing
increasing available
available
credit
for
home
buyers,
its
structure
and
legal
framework
is
inhibiting
systemic
mortgage
modification
credit for home buyers, its structure and legal framework is inhibiting systemic mortgage modification attempts.
attempts.
To
of the
To the
the extent
extent that
that government
government efforts
efforts continue
continue to
to promote
promotewidespread
widespread home
home ownership
ownership as
as aa central
central tenet
tenet of
the
“American
more flexible
flexible framework
“American dream,”
dream,” we
we will
willbe
becompelled
compelled to
to develop
develop aa new,
new, more
framework for
for financing
financingmortgage
mortgage loan
loan
originations.
originations.
Below,
we look
look at
how the
Below, we
at how
the structure
structure of
of mortgage
mortgage securitization
securitization transactions
transactions limits
limitsthe
thesuccess
success of
of recent
recent mortgage
mortgage
modification
efforts
and
poses
unique
challenges
for
the
creation
of
a
uniform
system
of
foreclosure
modification efforts and poses unique challenges for the creation of a uniform system of foreclosure prevention.
prevention.
We
then review
review federal
federal mortgage
mortgagemodification
modification and
and foreclosure
foreclosure prevention
prevention programs,
programs, including
including the
We then
the current
current
Administration’s
Administration’sHomeowner
Homeowner Affordability
Affordabilityand
andStability
StabilityPlan,
Plan,announced
announcedon
onFebruary
February 18,
18, 2009.
2009.

For
our Financial
Financial Crisis
Crisis
For more
more information
informationabout
aboutthe
the government’s
government’sresponse
response to
to the
the financial
financial crisis,
crisis,please
please see
see our
Website.
Website.

Mortgage
Securitization Has
Has Impeded
Impeded Large
LargeScale
ScaleModification
Modification Efforts
Efforts
Mortgage Securitization
The
majority of
loans that
that they
they originate.
originate. Mortgage
bundled
The majority
ofmortgage
mortgage lenders
lenders sell
sell the
the mortgage
mortgage loans
Mortgage loans
loans are
are bundled
together
into pools
or aa financial
financial intermediary)
sold to
to speciallyspeciallytogether into
pools (usually
(usually by
by an
an aggregator
aggregator or
intermediary) and
and the
the pools
pools are
are sold
created
legal entities
entities that
and sell
sell mortgage-backed
mortgage-backed securities.
securities. By
created legal
that then
then issue
issue and
By selling
sellingthe
the mortgage
mortgage loans,
loans, the
the
mortgage
are removed
removed from
from the
cash (from
(from the
mortgage loans
loans are
the lender’s
lender’s balance
balance sheet—raising
sheet—raising cash
the sale)
sale) that
that supports
supports new
new
lending
creating “room”
“room” for
privately by
by
lending and
and creating
fornew
newmortgage
mortgage loan
loan originations.
originations. These
Thesetransactions
transactions may
may be
be executed
executed privately
the
lender,
or
through
government
sponsored
enterprises
(GSEs)
like
Fannie
Mae
and
Freddie
Mac.
In
order
to
the lender, or through government sponsored enterprises (GSEs) like Fannie Mae and Freddie Mac. In order to
minimize
with moving
minimizethe
the transaction
transaction costs
costs associated
associated with
movingthousands
thousands of
ofmortgages
mortgages from
fromthe
thebalance
balance sheets
sheets of
of lenders
lenders
into
entities, transaction
and terms
terms are
are highly
highly consistent
across the
the industry.
industry. As
into specially-created
specially-created entities,
transaction structures
structures and
consistent across
As the
the
mortgages
are pooled
pooled and
andsold,
sold,aaservicer
servicerisishired
hiredpursuant
pursuanttotoaacontract,
contract,typically
typically aa pooling
pooling and
servicing
mortgages are
and servicing
1
1
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agreement.
agreement. That
That agreement
agreement requires
requires action
action from
from the
the servicer,
servicer, such
such as
as collecting
collecting mortgage
mortgage payments
payments made
made on
on the
the
underlying
mortgage
loans
deposited
into
the
special
purpose
vehicle
and
distributing
payments
to
trust
security
underlying mortgage loans deposited into the special purpose vehicle and distributing payments to trust security
holders.
generally prohibits
prohibits the
servicer from
from taking
such as
asimposing
imposing limitations
limitations
holders. The
The agreement
agreement generally
the servicer
taking other
other actions,
actions, such
on
mortgage modification.
modification. These
interests of
of the
the new
new indirect
indirect owners
of the
on mortgage
These provisions
provisionsare
are designed
designed to
to protect
protect the
the interests
owners of
the
mortgage
loans, the
the purchasers
purchasersof
ofthe
thetrust
trustsecurities.
securities. Restrictions
Restrictions on
on mortgage
mortgage modification
modification may
mortgage loans,
may include
include aa cap
cap
on
the number
number of
of mortgages
that may
may be
be modified,
modified, requiring
on the
mortgages that
requiringaa default
defaulton
onthe
the mortgage
mortgage loan
loan to
to be
be “reasonably
“reasonably
foreseeable”
before
modification
is
permitted,
mandating
security
holder
approval
for
certain
actions
foreseeable” before modification is permitted, mandating security holder approval for certain actions and
and aa
general
obligation
to
act
only
in
a
manner
beneficial
to
the
security
holders.
Should
the
mortgage
pool
general obligation to act only in a manner beneficial to the security holders. Should the mortgage pool experience
experience
any
losses, the
the servicer’s
servicer’s actions
actions will
will be
raising the
the risk
risk of
of
any losses,
be judged
judged in
in hindsight
hindsightagainst
against these
these imprecise
imprecise standards,
standards, raising
potentially
potentially costly
costlylitigation.
litigation.Consequently,
Consequently,servicers
servicersconstrue
construethe
theprovisions
provisionscontained
containedininthese
theseagreements
agreements
narrowly.
narrowly.

Limitations
Limitationson
onmortgage
mortgagemodifications
modificationsalso
alsoarise
ariseunder
under the
the tax
tax code
code provisions
provisions for
forREMICs,1
REMICs,1 or
or real
real estate
estate
mortgage
investment
conduits,
a
widely
used
securitization
structure.
REMICs
are
passive
entities
to
mortgage investment conduits, a widely used securitization structure. REMICs are passive entities not
not subject
subject to
taxation.
A
REMIC
is
a
pass-through
structure.
This
structure
offers
lenders
a
highly
cost-effective
approach
for
taxation. A REMIC is a pass-through structure. This structure offers lenders a highly cost-effective approach for
pooling
of a
REMIC would
pooling residential
residential mortgage
mortgage loans.
loans. Significant
Significantmodification2
modification2ofofmortgages
mortgages by
by the
the servicer
servicer of
a REMIC
would be
be
seen
as
active
management,
causing
the
entity
to
lose
its
REMIC
status,
resulting
in
the
imposition
of
a
significant
seen as active management, causing the entity to lose its REMIC status, resulting in the imposition of a significant
tax
tax penalty.
penalty.

Additionally,
on historically
historically expected
lossesfor
for similar
similar pools
pools of
of
Additionally,servicer
servicercompensation
compensation and
and staffing
staffing is
is based
based on
expected losses
mortgage
loans. As
to modify
modify an
mortgage loans.
As delinquency
delinquencyrates
rates outstripped
outstripped expectations,
expectations, creating
creating aa need
need to
an unprecedented
unprecedented
number
of mortgages,
servicers experienced
experiencedextreme
extremestaffing
staffing shortages.
shortages. Designed
Designedfor
for efficiency
efficiency and
number of
mortgages, servicers
and homogeneity
homogeneity
of
product,
the
mortgage
finance
industry’s
legal,
contractual
and
operational
structure
is
ill-suited
of product, the mortgage finance industry’s legal, contractual and operational structure is ill-suited to
to manage
manage
widespread
mortgage modification
modification efforts.
widespread mortgage
efforts. As
Aswe
wediscuss
discussbelow,
below,the
theFederal
Federal government
government is
is developing
developing programs
programs
and
proposing legislation
constraints.
and proposing
legislationto
toaddress
address these
these constraints.

Federal
Foreclosure Prevention
Prevention Efforts
Efforts
Federal Foreclosure
Given
of the
private sector
to engage
engage in
in widespread
widespread mortgage
mortgagemodification,
modification, the
Given the
the limited
limitedsuccess
success of
the private
sector to
the Federal
Federal
government
has
undertaken
a
series
of
efforts
to
address
the
foreclosure
crisis.
government has undertaken a series of efforts to address the foreclosure crisis.

HOPE
Alliance
HOPE NOW
NOW Alliance
The
HOPE NOW
NOW Alliance
The HOPE
Alliance(HOPE
(HOPENOW)
NOW)was
wasformed
formedininthe
thefall
fallofof2007,
2007,atatPresident
PresidentBush’s
Bush’srequest,
request, in
inresponse
response
to
to mounting
mounting foreclosures.
foreclosures. HOPE
HOPE NOW
NOW is
is public-private
public-privatepartnership,
partnership,an
an alliance
alliance between
between Fannie
Fannie Mae,
Mae, Freddie
Freddie
Mac,
and other
other mortgage
mortgage market
market
Mac, mortgage
mortgage counselors,
counselors, lenders,
lenders, mortgage
mortgage insurance
insurance companies,
companies, trade
trade associations
associations and
participants.
Its
goals
are
maximizing
outreach
efforts
to
distressed
homeowners
to
keep
them
in
their
homes
participants. Its goals are maximizing outreach efforts to distressed homeowners to keep them in their homes and
and
creating
unified, coordinated
as possible.
possible. The
creating a
a unified,
coordinated plan
plan to
to reach
reach as
as many
many homeowners
homeowners as
The organization
organization established
established aa
Homeowner’s
to avoid
avoid foreclosure.
foreclosure. The
Homeowner’s HOPE
HOPE Hotline
Hotline that
that offers
offersfree
free counseling
counseling to
to homeowners
homeowners seeking
seeking to
The
Homeownership
nonprofit, takes
Homeownership Preservation
Preservation Foundation,
Foundation, an
an independent
independent nonprofit,
takes calls
calls and
and directs
directs homeowners
homeowners to
to
counselors
approved by
by the
the U.S.
U.S. Department
Department of
of Housing
Housing and
and Urban
Urban Development.
Development. The
counselors approved
Theorganization
organizationalso
alsoreaches
reaches
out
out directly
directly to
to at-risk
at-riskhomeowners
homeowners through
through mailings
mailingsand
and events.
events.

There
has been
beensome
somecriticism
criticism that
that HOPE
HOPE NOW
NOW favors
over borrowers
borrowers and
that most
most of
of the
the help
help provided
provided
There has
favors lenders
lenders over
and that
to
borrowers
has
been
in
the
form
of
temporary
repayment
plans
rather
than
permanent
mortgage
modifications.
to borrowers has been in the form of temporary repayment plans rather than permanent mortgage modifications.
HOPE
NOW, however,
highlights the
over one
one million
million homeowners
helped to
to avoid
avoid foreclosure.
foreclosure. HOPE
HOPE NOW
NOW
HOPE NOW,
however, highlights
the over
homeowners itit helped
1
For aacomplete
completediscussion
discussionof
ofthe
theREMIC
REMIC rules
rules and
and related
related tax
tax considerations,
considerations, see
see“Tales
“TalesFrom
From the
the Credit
Credit Crunch:
Crunch: Selected
in the
1 For
Selected Issues
Issues in
the
Taxation
Pooled Investment
Investment Vehicles,”
Vehicles,” Thomas
A. Humphreys,
of Taxation
Taxation of
of Financial
Financial Instruments
Instruments and
and Pooled
Thomas A.
Humphreys, Journal
Journal of
Taxation of
of Financial
Financial Products,
Products,
Volume
7, Issue
Issue3,3,2008,
2008,available
availableatathttp://www.mofo.com/news/updates/files/Tales_from_the_Credit_Crunch.pdf.
http://www.mofo.com/news/updates/files/Tales_from_the_Credit_Crunch.pdf.
Volume 7,
2
Under the
theREMIC
REMIC rules,
rules, certain
certain changes
changeswould
wouldnot
notbe
beconsidered
consideredsignificant
significantmodifications.
modifications. The
The rules
rules expressly
expressly permit
permit the
the following
following
2 Under
modifications:
default; (2)
of the
modifications: (1)
(1)changes
changesininthe
theterms
termsof
ofan
anobligation
obligationoccasioned
occasionedby
bydefault
defaultor
oraareasonably
reasonably foreseeable
foreseeable default;
(2) assumption
assumption of
the
obligation;
clause; and
and (4)
(4) conversion
conversion of
of an
an interest
interest rate
rate by
by aa mortgagor
mortgagor pursuant
obligation; (3)
(3) waiver
waiverof
ofaadue-on-sale
due-on-saleclause
clause or
or aa due
due on
on encumbrance
encumbrance clause;
pursuant
to
terms of
of a
convertible mortgage.
to the
the terms
a convertible
mortgage.

2
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worked
worked closely
closely with
withthe
theU.S.
U.S.Treasury,
Treasury, the
the Federal
Federal Housing
Housing Finance
Finance Agency,
Agency, Fannie
Fannie Mae,
Mae, Freddie
Freddie Mac,
Mac, and
and
mortgage
loan
servicers
on
other
mortgage
relief
initiatives,
such
as
the
Streamlined
Modification
Plan.
mortgage loan servicers on other mortgage relief initiatives, such as the Streamlined Modification Plan.

Housing
Housing and
and Economic
Economic Recovery
Recovery Act
Act of
of 2008
2008
The
Housing and
and Economic
Economic Recovery
RecoveryAct
Act of
of 2008
2008 (HERA),
(HERA), an
an omnibus
omnibus housing
housing bill,
bill, combines
combines regulatory
regulatory reform
reform
The Housing
of
modernization of
of the
the Federal
FederalHousing
HousingAdministration
Administration (FHA)
(FHA) and
provisions to
of GSEs,
GSEs, modernization
and provisions
to help
help troubled
troubled borrowers.
borrowers.
Within
Within HERA,
HERA,the
theFederal
Federal Housing
Housing Finance
Finance Regulatory
Regulatory Reform
Reform Act
Actof
of2008
2008created
created the
the Federal
Federal Housing
Housing Finance
Finance
Authority
(FHFA),
a
new
regulator
for
Fannie
Mae,
Freddie
Mac
and
the
Federal
Home
Loan
Banks.3
FHFA
Authority (FHFA), a new regulator for Fannie Mae, Freddie Mac and the Federal Home Loan Banks.3 The
The FHFA
has
the
authority
to
establish
capital,
management
and
risk
standards;
to
enforce
its
directives
through
cease
has the authority to establish capital, management and risk standards; to enforce its directives through cease and
and
desist
orders; to
to put
put aa regulated
regulated entity
entity into
into receivership;
new product
product offerings.
offerings.
desist orders;
receivership; and
and to
to review
review and
and approve
approve new
Another
of FHA
FHA lending,
Another law
law within
withinHERA,
HERA,the
theForeclosure
ForeclosurePrevention
PreventionAct
Actofof2008,4
2008,4 modernizes
modernizes many
many aspects
aspects of
lending,
including
the FHA
FHA loan
loan limit,
limit, authorizing
including increasing
increasing the
authorizing $3.92
$3.92 billion
billionin
insupplemental
supplemental Community
Community Development
Development
Block
for communities
hit by
providing funds
Block Grant
Grant Funds
Funds for
communities hardest
hardest hit
by foreclosures,
foreclosures, providing
funds for
for housing
housing counseling
counseling and
and
modifying
loan
disclosure
requirements.
modifying loan disclosure requirements.

HERA
HERA also
also included
included the
the Hope
Hope for
for Homeowners
Homeowners Act
Act of
of 2008,
2008, establishing
establishing the
the HOPE
HOPE for
for Homeowners
Homeowners program
program to
to
help
troubled
borrowers.
help troubled borrowers.

Hope
for Homeowners
Hope for
Homeowners Act
Act of
of 2008
2008
The
HOPE for
for Homeowners
Program (H4H)
(H4H) is
temporary program
program within
within FHA
The HOPE
Homeowners Program
is a
a temporary
FHAdesigned
designed to
to refinance
refinance distressed
distressed
mortgage
loans. The
is scheduled
scheduled to
to expire
expire on
on September
September30,
30,2011.
2011. H4H
H4H
mortgage loans.
The program
program began
began on
on October
October 1,
1, 2008
2008 and
and is
goals
include
ensuring
that
(1)
homeowners
can
afford
their
mortgages
over
the
long-term,
(2)
there
will
be
no
goals include ensuring that (1) homeowners can afford their mortgages over the long-term, (2) there will be no
bailout
lenders, who
who will
will have
significant losses
resulting from
from modified
modified mortgages,
(3)
bailout of
of investors
investors and
and lenders,
have to
to accept
accept significant
losses resulting
mortgages, (3)
borrowers
share
any
future
equity
and
appreciation
with
the
FHA,
(4)
lender,
servicer
or
investor
participation
in
borrowers share any future equity and appreciation with the FHA, (4) lender, servicer or investor participation in
the
program
is
voluntary
and
(5)
the
program
will
restore
confidence,
liquidity
and
transparency.
Although
the
the program is voluntary and (5) the program will restore confidence, liquidity and transparency. Although the
government
estimated that
that 400,000
400,000 households
would benefit
benefit from
from the
to date,
date, far
far fewer
fewer borrowers
government estimated
households would
the program,
program, to
have
successfully used
usedthe
theprogram.
program. An
An FHA
FHA spokesman
of February
borrowers
have successfully
spokesman recently
recently announced
announced that,
that, as
as of
February 2,
2, 2009,
2009, the
the
FHA
received
only
451
H4H
applications
and
only
25
modified
mortgage
loans
had
closed.
FHA received only 451 H4H applications and only 25 modified mortgage loans had closed.
H4H
borrowers already
already in,
in, or
to be
be in,
in, distress.
distress. Borrowers
to be
delinquent on
on their
their
H4H targets
targets borrowers
or soon
soon to
Borrowers do
do not
not need
need to
be delinquent
mortgage
payments
in
order
to
participate
in
the
program.
Other
eligibility
requirements
include:
mortgage payments in order to participate in the program. Other eligibility requirements include:
the
mortgage is
is for
for aa oneone- to
to four-unit
four-unit primary
borrower does
not own
own other
the mortgage
primary residence,
residence, where
where the
the borrower
does not
other
residential
real
estate;
residential real estate;
the
mortgage was
was originated
originated on
six
the mortgage
on or
or before
before January
January 1,
1, 2008,
2008, and
and the
the borrower
borrower has
has made
made at
at least
least six
mortgage
mortgage payments;
payments;

the
monthly mortgage
are unaffordable,
unaffordable, which
which is
exceeding 31%
31% of
of the
the borrower’s
borrower’s
the monthly
mortgage payments
payments are
is defined
defined as
as exceeding
monthly
monthly gross
gross income;
income; and
and

the
borrower will
the borrower
willrequire
requireassistance
assistance to
to continue
continue making
making mortgage
mortgage payments.
payments.
H4H
existing mortgages
with FHA-insured
FHA-insured fixed-rate
H4H works
works with
withborrowers
borrowersand
and lenders
lenders to
to refinance
refinance existing
mortgages with
fixed-rate mortgages.
mortgages.
The
borrower is
to have
have equity
equity in
in the
the home
home when
when refinanced
refinancedinto
into the
theH4H
H4H loan.
loan. Given
in
The borrower
is required
required to
Given the
the decline
decline in
housing
prices, in
in most
most cases,
cases,lenders
lenderswill
willbe
berequired
requiredtotowrite
writedown
downtheir
their original
original mortgage.
mortgage. Borrowers
housing prices,
Borrowers are
are
required
with the
new equity
in the
refinancing and
price
required to
to share
share with
the government
government any
any new
equity created
created in
the refinancing
and any
any future
future house
house price

3
In September
September 2008,
2008, the
theFHFA
FHFA was
was appointed
appointed as
as conservator
conservator of
of Fannie
Fannie Mae
Mae and
and Freddie
Freddie Mac
Mac under
under authority
authority created
in the
Federal Housing
Housing
3 In
created in
the Federal
Finance
Regulatory Reform
Reform Act
senior management
management at
at each
eachinstitution.
institution.
Finance Regulatory
Act and
and replaced
replaced senior
4
Pub.L. 110-289,
110-289, 122
122 Stat.
Stat. 2830.
2830.
4 Pub.L.

3
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appreciation.
not
appreciation. The
The new
new FHA-insured
FHA-insured mortgage
mortgage will
willbe
beaa 3030- or
or 40-year
40-year fixed-rate
fixed-rate mortgage
mortgage loan
loan that
that does
does not
exceed
96.5%
of
an
updated
appraisal
value.
The
FHA
collects
up-front
insurance
premiums.
exceed 96.5% of an updated appraisal value. The FHA collects up-front insurance premiums.
Mortgage
Mortgage modification
modificationefforts
effortsunder
underH4H
H4Hhave
havebeen
beenhampered
hamperedby
bythe
theexistence
existenceof
ofsecond
second mortgages
mortgages on
on many
many
borrowers’
lenders must
must consent
consenttotomodification
modification of
of the
the first
first mortgage,
resulting in
in the
borrowers’ homes.
homes. Second
Second mortgage
mortgage lenders
mortgage, resulting
the
extinguishment
extinguishment of
of their
their second
second lien
lien on
on the
the related
related property.
property. H4H
H4Hprovides
providesthat
thatthese
thesesecond
second liens
liens can
can only
only be
be
eliminated
find cumbersome
eliminated through
through equity
equitysharing
sharingarrangements,
arrangements, an
an approach
approach that
that investors
investors and
and servicers
servicers find
cumbersome and
and
impractical.
A
recent
amendment
to
H4H
permits
upfront
payments
to
second
lien
holders
to
satisfy
impractical. A recent amendment to H4H permits upfront payments to second lien holders to satisfy their
their claims
claims
against
the borrower.
borrower.
against the

Proposals
to Amend
H4H
Proposals to
Amend H4H
Market
changesto
toH4H
H4H to
to improve
improve its
Market participants
participants and
and members
members of
of the
the government
government recommended
recommended changes
its effectiveness.
effectiveness.
The
American
Banker’s
Association
(ABA)
proposed
several
recommendations
to
improve
H4H,
including: (1)
The American Banker’s Association (ABA) proposed several recommendations to improve H4H, including:
(1)
streamlining
incentives to
to extinguish
extinguish or
streamlining the
the underwriting
underwritingprocess,
process, (2)
(2) providing
providingsecond
second lien
lien holders
holders greater
greater incentives
or
subordinate
their interests,
interests, (3)
(3) providing
providing lenders
servicers protection
protection against
against litigation
litigation when
subordinate their
lenders and
and servicers
when they
they act
act
reasonably
andin
in good
goodfaith,
faith, and
and(4)
(4)offering
offering incentives
incentives to
to participate
participate for
for borrowers
borrowers with
with no
no equity,
equity, including
including
reasonably and
eliminating
eliminating or
or significantly
significantlyreducing
reducingthe
theequity
equityand
andappreciation
appreciationsharing
sharing components
components of
of the
the program.
program.
Federal
ReserveGovernor
Governor and
andmember
memberof
ofthe
theH4H
H4H oversight
oversight board,
board, Elizabeth
Elizabeth A.
A. Duke,
Duke, noting
Federal Reserve
noting that
that H4H
H4Hhas
has had
had
only
limited
impact
in
part
due
to
the
“general
reluctance
of
servicers
and
lenders
to
write
down
the
principal
of
only limited impact in part due to the “general reluctance of servicers and lenders to write down the principal of
delinquent
mortgages,”5
recently
suggested
that
the
government
engage
in
bulk
purchases
of
delinquent
or
at
risk
5
delinquent mortgages,” recently suggested that the government engage in bulk purchases of delinquent or at risk
mortgages
for
refinancing
through
H4H
to
reach
more
homeowners.
mortgages for refinancing through H4H to reach more homeowners.

Barney
Financial Services
Committee, called
called for
for relaxing
Barney Frank,
Frank, Chairman
Chairman of
of the
the House
House Financial
Services Committee,
relaxing H4H
H4Hstandards
standards and
and
providing
harbor for
for mortgage
servicers. Chairman
providing aa safe
safe harbor
mortgage servicers.
Chairman Frank’s
Frank’s proposals
proposals are
are now
now included
included in
in the
the proposed
proposed
Helping
Their Homes
Act of
which would
would amend
amend H4H
H4H by:
by:
Helping Families
Families Save
Save Their
Homes Act
of 2009,
2009, 66which

reducing
and permitting
permitting the
elimination of
to the
the borrower
borrower modifying
modifying aa mortgage;
reducing and
the elimination
of the
the premium
premium charged
charged to
mortgage;

reducing
the minimum
minimum amount
to 93%
93% of
of the
the original
original principal
principal
reducing the
amount of
of the
the write-down
write-down of
of the
the original
original mortgage
mortgage to
amount;
and
amount; and
providing
providing aa safe
safe harbor
harbor from
from litigation
litigationfor
formortgage
mortgageservicers
servicerswho
whoengage
engage in
in specified
specified mortgage
mortgage loan
loan
modifications.
modifications.

Emergency
Economic Stabilization
Stabilization Act
Emergency Economic
Act of
of 2008
2008
The
Emergency Economic
Economic Stabilization
Stabilization Act
Act of
$700 billion
billion to
The Emergency
of 2008
2008 (EESA)
(EESA) allocates
allocates $700
to programs
programs developed
developed by
by the
the
Treasury
Secretary (Treasury)
(Treasury) to
to stabilize
stabilize the
Treasury Secretary
the economy.
economy. EESA
EESAprograms
programswere
wereexpected
expected to
to purchase
purchase or
or insure
insure
mortgage-related
troubled assets
assetsand
andother
otherassets
assetsidentified
identifiedby
byTreasury.
Treasury.Treasury
Treasuryisisrequired,
required,in
in implementing
implementing
mortgage-related troubled
its
programs,
to
consider
the
protection
of
home
values,
the
preservation
of
home
ownership
and
the
stabilization
its programs, to consider the protection of home values, the preservation of home ownership and the stabilization
of
communities.
Additionally,
EESA
includes
provisions
encouraging
foreclosure
mitigation
efforts,
for
of communities. Additionally, EESA includes provisions encouraging foreclosure mitigation efforts, for example,
example,
by
giving broad
modify mortgage-related
acquires. Treasury
by giving
broad authority
authority to
to Treasury
Treasury to
to manage
manage and
and modify
mortgage-related assets
assets itit acquires.
Treasury must
must
coordinate
with the
the FHFA
FHFA and
the Federal
Federal Deposit
Deposit Insurance
InsuranceCorporation
Corporation (FDIC),
(FDIC), each
in its
its
coordinate with
the Federal
Federal Reserve,
Reserve, the
and the
each in
capacity
as an
an owner
owner of
of mortgages
mortgagesand
andmortgage-related
mortgage-relatedsecurities,
securities,totoidentify
identify opportunities
opportunities for
of
capacity as
for the
the purchase
purchase of
classes
oftroubled
troubledassets
assetsthat
thatwill
willimprove
improveTreasury’s
Treasury’sability
ability to
to improve
improve mortgage
mortgage modification
modification and
classes of
and the
the
restructuring
process.
Modifications
of
existing
mortgages
are
encouraged
through
use
of
H4H,
restructuring process. Modifications of existing mortgages are encouraged through use of H4H,as
as well
well as
as by
by
effecting
term
extensions,
rate
reductions
and
principal
write-downs,
and
by
amending
contracts
to
permit
effecting term extensions, rate reductions and principal write-downs, and by amending contracts to permit an
an
increased
proportion of
of mortgage
mortgage loans
loansin
in aapool
pool to
to be
bemodified,
modified, or
or removal
removal of
of other
other limitations
limitations on
increased proportion
on mortgage
mortgage
5
Governor Duke’s
Duke’s comments
comments at
at the
the“Global
“Global Association
Association of
5 Governor
of Risk
Risk Professionals’
Professionals’ Risk
Risk Management
Management Convention”
Convention”on
onFebruary
February 11,
11, 2009
2009 are
are
available
at: www.federalreserve.gov/newsevents/speech/duke20090211a.htm.
www.federalreserve.gov/newsevents/speech/duke20090211a.htm.
available at:
6
A copy
copyof
ofH.R.
H.R. 1106,
1106,Helping
Helping Families
Families Save
SaveTheir
TheirHomes
HomesAct
Actof
of 2009,
2009,isisavailable
availableat:
at:http://frwebgate.access.gpo.gov/cgihttp://frwebgate.access.gpo.gov/cgi6 A
bin/getdoc.cgi?dbname=111_cong_bills&docid=f:h1106ih.txt.pdf.
bin/getdoc.cgi?dbname=111_cong_bills&docid=f:h1106ih.txt.pdf.
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modifications.
modifications. Additionally,
Additionally,EESA
EESArequires
requiresTreasury
Treasurytotoconsent,
consent,where
whereappropriate,
appropriate,to
toany
anyreasonable
reasonable mortgage
mortgage
modification
requests.
modification requests.
Despite
Congress’ efforts
efforts to
to include
the mortgage
mortgage crisis,
crisis, the
the initial
initial programs
Despite Congress’
include broad
broad provisions
provisions in
in EESA
EESA to
to address
address the
programs
under
act did
did not
securities or
or foreclosure
foreclosure prevention.
prevention. Faced
under the
the act
not target
target mortgage-backed
mortgage-backed securities
Faced with
with unforeseen
unforeseen
challenges
in implementing
implementing such
rapid degradation
of the
challenges in
such programs
programs and
and rapid
degradation of
the interbank
interbank credit
credit and
and other
other markets,
markets,
Treasury
series of
of programs
programs designed
designed at
at restoring
restoring confidence
confidence in
in the
the banking
banking system
preventing the
Treasury launched
launched aa series
system and
and preventing
the
collapse
of
the
auto
industry.
In
January
2009,
seeking
authorization
from
Congress
for
the
allocation
of the
the final
final
collapse of the auto industry. In January 2009, seeking authorization from Congress for the allocation of
amount
available under
under EESA,
EESA, the
the incoming
incoming Administration
Administration committed
least $50
$50 billion
billion on
amount available
committed to
to spend
spend at
at least
on
foreclosure
prevention
programs.
On
February
18,
2009,
the
Administration
released
the
Homeowner
foreclosure prevention programs. On February 18, 2009, the Administration released the Homeowner
Affordability
which we
we describe
describebelow.
below. Funding
Funding for
for the
the stability
stability initiative
initiative
Affordabilityand
and Stability
StabilityPlan
Plan (Homeowner
(Homeowner Plan),
Plan), which
under
the Homeowner
Homeowner Plan
Plan will
will come
under the
come from
from EESA.
EESA.

FDIC’s
in aa Box
FDIC’s Mod
Mod in
Box
On
August 20,
2008, FDIC
FDIC Chair
the implementation
implementation of
of aa systematic
systematicLoan
LoanModification
Modification
On August
20, 2008,
Chair Sheila
Sheila Bair
Bair announced
announced the
Program
(Modification
Program)
used
by
the
FDIC
as
receiver
of
IndyMac
Bank,
F.S.B.
The
Modification
Program (Modification Program) used by the FDIC as receiver of IndyMac Bank, F.S.B. The Modification
Program,
also called
called “Mod
“Mod in
by the
the FDIC,
FDIC, is
solution for
for servicers
struggling to
Program, also
in aa Box”7
Box”7 by
is described
described as
as aa solution
servicers struggling
to negotiate
negotiate
modification
terms
on
a
case-by-case
basis
with
individual
borrowers.
The
program
addresses
one
of
modification terms on a case-by-case basis with individual borrowers. The program addresses one of the
the
challenges
of mortgage
mortgage modification
modification by
challenges of
by establishing
establishing consistent
consistent standards.
standards.
The
Modification Program
the Streamlined
Streamlined Modification
Modification Program,
The Modification
Programwas
wasadopted
adopted by
by several
several banks
banks and
and the
Program,discussed
discussed
below,
many of
of its
its provisions.
provisions. In
the Modification
Modification Program
below, incorporates
incorporates many
InNovember
November 2008,
2008, U.S.
U.S. Bancorp
Bancorp adopted
adopted the
Program
for
from two
Bank &
& Trust,
for mortgages
mortgages acquired
acquired from
two failed
failedCalifornia
Californiabanks,
banks,Downey
DowneySavings
Savings and
and Loan
Loan and
and PFF
PFF Bank
Trust, under
under
an
FDIC loss-sharing
loss-sharing agreement.
agreement.Additionally,
Additionally, as
condition to
an FDIC
as aa condition
to participating
participating in
in Treasury’s
Treasury’s Targeted
Targeted Investment
Investment
Program
Asset Guarantee
Guarantee Program
Program under
under EESA,
EESA, Citigroup
Citigroup and
Program and
and Asset
and Bank
Bank of
of America
Americaagreed
agreed to
to use
use the
the
Modification
ModificationProgram.
Program.On
OnFebruary
February3,3,2009,
2009,Citigroup
Citigroupannounced
announcedexpanded
expanded use
use of
of the
the program;
program; the
the program
program
had
previously only
used for
for borrowers
borrowers 60
60 days
days past
pastdue.
due. Citigroup
Citigroup announced
would be
used for
for all
all
had previously
only been
been used
announced itit would
be used
future
future modifications.
modifications.

The
Modification Program
the range
range of
of affordability
affordability for
The Modification
Program sets
sets the
for mortgages
mortgages from
from 38%
38% to
to 31%
31% of
of the
the borrower’s
borrower’s gross
gross
income
and
establishes
a
net
present
value
floor,
requiring
that
the
cost
of
modification
be
less
than
of
income and establishes a net present value floor, requiring that the cost of modification be less than the
the cost
cost of
foreclosure.
Eligible
mortgages
include
those
at
least
60
days
delinquent,
where
the
borrower
is
not
in
bankruptcy
foreclosure. Eligible mortgages include those at least 60 days delinquent, where the borrower is not in bankruptcy
or
the mortgage
mortgageisisfor
for the
the primary
primary residence.
residence. The
The modification
modification may
include
or facing
facing imminent
imminent foreclosure
foreclosure and
and the
may include
reducing
interest rate,
rate, extending
extending the
the life
life of
loan and
and partially
partially forbearing
reducing the
the interest
of the
the mortgage
mortgage loan
forbearing principal
principal forbearance,
forbearance,
in
caseto
tocreate
createaamodified
modifiedloan
loanaffordable
affordable for
for the
the life
life of
in each
each case
of the
the mortgage.
mortgage.

Mortgage
groups recommended
recommendedimprovements
improvementsfor
for the
theModification
Modification Program,
including aa proposal
Mortgage lender
lender groups
Program, including
proposal to
to
require
a
current
debt-to-gross-income
ratio
of
at
least
38%,
to
prevent
borrowers
from
“gaming”
require a current debt-to-gross-income ratio of at least 38%, to prevent borrowers from “gaming” the
the system.
system. The
The
proposal
recommends that
that lower
lower ratios,
ratios, down
be addressed
addressedthrough
throughother
othermodification
modification programs
programs or
or
proposal recommends
down to
to 31%,
31%, be
through
workouts.
through more
more traditional
traditionalmortgage
mortgage loan
loan workouts.

Fannie
Mae &
& Freddie
FreddieMac
MacStreamlined
StreamlinedModification
Modification Program
Program
Fannie Mae
On
Freddie Mac
Mac announced
the creation
creation of
of the
the Streamlined
Streamlined Mortgage
Mortgage
On November
November 11,
11, 2008,
2008, Fannie
Fannie Mae
Mae and
and Freddie
announced the
Modification
Program
(SMP)8
for
modification
of
mortgages
owned
by
Fannie
Mae,
Freddie
Mac,
8
Modification Program (SMP) for modification of mortgages owned by Fannie Mae, Freddie Mac, private
private
mortgage
lendersand
andservicers.
servicers.Approximately
Approximately 31
31 million
million mortgages,
59% of
of all
mortgage lenders
mortgages, 59%
all single-family
single-familymortgages,
mortgages, are
are
either
or guaranteed
by Fannie
Fannie Mae
Mae and
andFreddie
FreddieMac.
Mac. These
mortgages only
only account
account for
for 20%
20% of
of all
either owned
owned or
guaranteed by
These mortgages
all serious
serious
delinquencies,
but the
SMP developers
developers believe
believe itit will
will provide
delinquencies, but
the SMP
provide aa useful
useful tool
tool for
forprivate
privatelenders
lenders and
and their
their servicers.
servicers.
7
Additional information
information on
FDIC’s Loan
7 Additional
on the
the FDIC’s
Loan Modification
ModificationProgram
Programcan
can be
be found
found at
at
http://www.fdic.gov/consumers/loans/loanmod/loanmodguide.html.
http://www.fdic.gov/consumers/loans/loanmod/loanmodguide.html.
8
Fannie Mae
Mae announcement
announcement08-33
08-33providing
providing SMP
SMP program
program information
information is
8 Fannie
is available
available at
at
https://www.efanniemae.com/sf/guides/ssg/annltrs/pdf/2008/0833.pdf.
https://www.efanniemae.com/sf/guides/ssg/annltrs/pdf/2008/0833.pdf.
5
5

Attorney
Attorney Advertisement
Advertisement

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=bc3035e0-b63c-4f0a-8574-2c59af6d6b84

Treasury,
FHFA, Fannie
HOPE NOW
Treasury, FHFA,
Fannie Mae,
Mae, Freddie
Freddie Mac,
Mac, and
and HOPE
NOW collaborated
collaborated to
to develop
develop the
the SMP,
SMP, which
which became
became
effective
on
December
15,
2008.
effective on December 15, 2008.

Similar
modification process
for participants
Similar to
to the
the Modification
ModificationProgram,
Program, SMP
SMP streamlines
streamlines the
the mortgage
mortgage modification
process for
participants by
by
defining
eligible
borrower
must
defining uniform
uniform borrower
borrower eligibility
eligibilityrequirements.
requirements.An
An
eligible
borrower
must(1)
(1)bebeatatleast
least90
90days
days delinquent,
delinquent,
(2)
mortgage that
that closed
closed on
on or
or before
before January
January 1,
1, 2008,
2008, (3)
(3) occupy
occupy the
the related
related property,
property, which
(2) have
have a
a mortgage
which must
must be
be aa
one-unit
mortgage with
with a
marked-to-market, loan-to-value
one-unit primary
primary residence,
residence, (4)
(4) have
have aa mortgage
a marked-to-market,
loan-to-value ratio
ratioof
ofat
atleast
least 90%
90% and
and
(5)
have filed
filed for
for bankruptcy.
will reach
$800 for
for
(5) not
not have
bankruptcy. Servicers
Servicers will
reach out
out to
to potentially
potentially qualifying
qualifyingborrowers
borrowers and
and receive
receive $800
each
mortgage
modified
under
the
SMP.
The
goal
of
the
SMP
is
to
provide
the
borrower
an
affordable
modified
each mortgage modified under the SMP. The goal of the SMP is to provide the borrower an affordable modified
mortgage,
with affordability
affordability defined
than 38%
38% of
of monthly
monthly gross
householdincome.
income. Affordability
Affordability can
mortgage, with
defined as
as no
no more
more than
gross household
can
be
achieved through
through aa lowered
lowered interest
interest rate,
rate, term
term extension
extension of
of up
up to
to 40
40 years
yearsfrom
from the
the date
dateof
of origination
origination and
be achieved
and
forbearance
of principal.
principal.
forbearance of

Federal
Homeownership Preservation
Preservation Policy
Policy for
Federal Reserve’s
Reserve’s Homeownership
for Residential
Residential Mortgage
MortgageAssets
Assets
On
Federal Reserve
Reserve announced
announcedthe
theHomeownership
Homeownership Preservation
PreservationPolicy
Policy for
for Residential
Residential
On January
January 30,
30, 2009,9
2009,9 the
the Federal
Mortgage
Assets
(Preservation
Policy),
a
protocol
for
managing
the
residential
mortgages
it
owns
or
Mortgage Assets (Preservation Policy), a protocol for managing the residential mortgages it owns or controls.
controls.
Under
Policy, the
Reserve will
will seek
modifications and
Under the
the Preservation
Preservation Policy,
the Federal
Federal Reserve
seek mortgage
mortgage modifications
and advise
advise distressed
distressed
homeowners
asto
tothe
theavailability
availability of
of other
modification programs
as H4H.
H4H. Federal
Banks will
will reach
homeowners as
other modification
programs such
such as
Federal Reserve
Reserve Banks
reach
out
that are
are 60
60 days
daysdelinquent
delinquentand
andwill
will offer
offer a
modification ififthe
out to
to borrowers
borrowers that
a modification
thenet
net present
present value
value of
of the
the new
new
mortgage
will exceed
proceeds from
from foreclosure.
foreclosure. The
Bank may
may employ
employ to
mortgage will
exceed the
the proceeds
The tools
tools that
that the
the Federal
Federal Reserve
Reserve Bank
to
modify
similar to
under H4H,
H4H, including
including aa combination
modify mortgages
mortgages are
are similar
to those
those under
combination of
of interest
interest rate
rate reduction,
reduction, term
term
extension
of up
and partial
partial forbearance
forbearance of
of outstanding
outstanding principal
principal to
affordable mortgage
extension of
up to
to 40
40 years,
years, and
to create
create an
an affordable
mortgage
loan.
The
Federal
Reserve’s
standard
of
affordability
is
less
forgiving
than
that
of
other
programs,
andititwill
will
loan. The Federal Reserve’s standard of affordability is less forgiving than that of other programs, and
consider
a
modified
mortgage
sustainable
if
the
debt-to-income
ratio
is
no
more
than
43%.
consider a modified mortgage sustainable if the debt-to-income ratio is no more than 43%.

Homeowner
Affordability and
Homeowner Affordability
andStability
StabilityPlan:
Plan:Making
MakingHome
HomeAffordable
Affordable
On
10, 2009,
2009, Treasury
Treasury unveiled
unveiled the
the Financial
Financial Stability
Stability Plan
broadly outlining
outlining the
On February
February 10,
Plan (Stability
(StabilityPlan),10
Plan),10 broadly
the new
new
Administration’s
of the
the financial
financial crisis
Administration’smulti-pronged
multi-prongedstrategy
strategytotostabilize
stabilizethe
theeconomy
economyand
andaddress
address aa root
root cause
cause of
crisis -the
mortgage meltdown.
meltdown. Shortly
the mortgage
Shortlythereafter,
thereafter, on
on February
February 18,
18, 2009,
2009, the
the Administration
Administrationannounced
announced the
the
Homeowner
Affordability
and
Stability
Plan
(Homeowner
Plan),
the
mortgage-related
prong
of the
Stability Plan.
Homeowner Affordability and Stability Plan (Homeowner Plan), the mortgage-related prong of
the Stability
Plan.
The
Homeowner
Plan
includes
three
programs.
The Homeowner Plan includes three programs.

First,
Home Affordable
Affordable Refinance
First, the
the Home
Refinance program
program permits
permits refinancing
refinancing of
ofmortgages
mortgages owned
owned or
or insured
insured by
by Fannie
Fannie Mae
Mae
or
Mac that
that may
may not
not have
have previously
previously qualified
qualified for
result of
of high
high loan-to-value
loan-to-value ratios.
or Freddie
Freddie Mac
for refinancing
refinancing as
as a
a result
ratios.
Next,
Home Affordable
Affordable Modification
Next, the
the Home
Modificationprogram
programwas
waslaunched
launchedon
on March
March4,
4,2009
2009 when
when Treasury
Treasury published
published
detailed
mortgage
modification
guidelines.
Each
program
is
described
more
fully
below.
of
detailed mortgage modification guidelines. Each program is described more fully below. The
The final
final component
component of
the
Homeowner
Plan
is
enhancing
confidence
in
Fannie
Mae
and
Freddie
Mac
through
direct
government
the Homeowner Plan is enhancing confidence in Fannie Mae and Freddie Mac through direct government
support.
support. These
These confidence-building
confidence-buildingefforts
effortsinclude
includeTreasury
Treasuryand
andFederal
FederalReserve
Reserveprograms
programs to
topurchase
purchase securities
securities
issued
by Fannie
Fannie Mae
Mae and
andFreddie
FreddieMac
Macand
andTreasury’s
Treasury’scommitment
commitment to
to provide
provide up
up to
to $200
$200 billion
billion to
of
issued by
to each
each of
Fannie
Mae and
Freddie Mac,
over the
the commitments
commitments made
7, 2008.
2008. These
Fannie Mae
and Freddie
Mac, an
an increase
increase over
made on
on September
September 7,
These three
three
programs
arenow
nowtitled
titled Making
Making Home
Home Affordable.
Affordable.
programs are

Home
Affordable Finance
Home Affordable
Finance
Treasury
estimates that
thatthe
theHome
HomeAffordable
Affordable Refinance
Refinance program
program will
will be
to 4
4 to
to 55 million
million homeowners.
Treasury estimates
be available
available to
homeowners.
Borrowers
by Fannie
Fannie Mae
Mae or
or Freddie
Borrowers with
withgood
goodpayment
paymenthistories
historiesand
andwhose
whose mortgages
mortgages are
are owned
owned or
or guaranteed
guaranteed by
Freddie
Mac
80% of
of their
their mortgage.
Mac will
willbe
beeligible
eligibletotorefinance,
refinance,even
even ififtheir
theircurrent
currenthome
homevalue
value exceeds
exceeds 80%
mortgage. The
The refinanced
refinanced
9
The Federal
Federal Reserve’s
Reserve’s press
pressrelease
releaseannouncing
announcingthe
theadoption
adoptionof
ofthe
thepolicy
policy is
is available
available at
9 The
at
http://www.federalreserve.gov/newsevents/press/bcreg/bcreg20090130a1.pdf.
http://www.federalreserve.gov/newsevents/press/bcreg/bcreg20090130a1.pdf.
10
Please
see
Client
Alert
Financial
Stability
Plan,
available
http://www.mofo.com/news/updates/files/090210Treasury.pdf.
10 Please
see
ourour
Client
Alert
onon
thethe
Financial
Stability
Plan,
available
at at
http://www.mofo.com/news/updates/files/090210Treasury.pdf.
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mortgages
may offer
offer lower
lower fixed
which may
opportunity to
mortgages may
fixed interest
interest rates,
rates, which
may include
include the
the opportunity
to move
move from
froman
an adjustable
adjustable
rate
mortgage
to
a
fixed-rate
mortgage.
This
program
is
scheduled
to
end
in
June
2010.
rate mortgage to a fixed-rate mortgage. This program is scheduled to end in June 2010.

Home
Affordable Modification
Modification
Home Affordable
Home
Affordable Modification
Modification provides
guidelines for
for mortgage
mortgage modification,
modification, reflecting
reflecting the
the input
input of
of
Home Affordable
provides standardized
standardized guidelines
numerous
government
agencies
and
industry
groups.
As
launched
on
March
4,
2009,
the
program
is
in
a
trial
numerous government agencies and industry groups. As launched on March 4, 2009, the program is in a trial
period,
we expect
expect additional
additional fine-tuning
fine-tuning over
period, and
and we
over the
the coming
coming weeks.
weeks. Entities
Entitiesusing
usingthe
theguidelines
guidelinesmust
must execute
execute
Treasury’s
program
agreements
no
later
than
December
31,
2009,
and
modifications
under
the
program
Treasury’s program agreements no later than December 31, 2009, and modifications under the program may
may be
be
made
through December
31, 2012.
made through
December 31,
2012.
Treasury
has received
received commitments
commitments that
that the
the following
following will
Treasury has
willuse
usethe
the program
program for
forowned
ownedor
ormanaged
managed mortgages:
mortgages:
Fannie
Mae, Freddie
Freddie Mac,
Mac, Ginnie
Ginnie Mae,
the FDIC,
FDIC, the
Fannie Mae,
Mae, the
the FHA,
FHA,the
the Federal
Federal Reserve,
Reserve, the
the Department
Department of
of Veterans
Veterans
Affairs
Departmentof
ofAgriculture.
Agriculture. Additionally,
Office
Affairs and
and the
the Department
Additionally,the
theOffice
Officeof
ofthe
theComptroller
Comptrollerof
ofthe
the Currency,
Currency, the
the Office
of
Thrift
Supervision,
the
Federal
Reserve,
the
FDIC
and
the
National
Credit
Union
Administration
are
expected
of Thrift Supervision, the Federal Reserve, the FDIC and the National Credit Union Administration are expected
to
useofofthe
theprogram
programby
byinstitutions
institutionsthey
theysupervise.
supervise. Going
Going forward,
forward, participants
participants in
in Stability
Stability Plan
to encourage
encourage use
Plan
programs
will be
to use
useHome
HomeAffordable
Affordable Modification.
Modification.
programs will
be required
required to

Key
of Home
Home Affordable
Affordable Modification
Key features
features of
Modificationare
are highlighted
highlightedbelow
belowand
and the
the full
fullguidelines
guidelinesare
are available
available at
at
www.financialstability.gov.
www.financialstability.gov.

Mortgage
Eligibility: mortgage
Mortgage Eligibility:
mortgageoriginated
originatedon
onororbefore
beforeJanuary
January 1,
1, 2009,
2009, oneone- to
to four-family
four-familyresidence
residence
that
that is
is owner-occupied,
owner-occupied, no
no previous
previous modification
modificationunder
underthe
theprogram,
program,no
noautomatic
automaticexclusions
exclusionsbased
based on
on
commenced
bankruptcy
proceeding
or
pending
litigation,
no
minimum
or
maximum
loan-to-value
ratio,
commenced bankruptcy proceeding or pending litigation, no minimum or maximum loan-to-value ratio,
unpaid
principal balance
unpaid principal
balance of
of single
single unit
unithome
home may
may not
not exceed
exceed $729,750
$729,750
Shared
Loss: lender/investor
any losses
lossesthrough
throughmodifications
modifications from
from reducing
Shared Loss:
lender/investor must
must absorb
absorb any
reducing current
current
payments
to 38%
38% of
of the
the borrower’s
borrower’s debt-to-income
debt-to-income ratio.
payments to
ratio. Thereafter,
Thereafter,Treasury
Treasurywill
willshare
sharelosses
losses on
on aa
dollar-for-dollar
basis
on
modifications
reducing
current
payments
to
31%
of
the
borrower’s
debt-todollar-for-dollar basis on modifications reducing current payments to 31% of the borrower’s debt-toincome
ratio
income ratio
per year
year for
for each
borrower of
of aa
for each
modified mortgage,
(2) $1,000
Servicer
Incentives: (1)
(1) $1,000
Servicer Incentives:
$1,000 for
each modified
mortgage, (2)
$1,000 per
each borrower
modified
loan (for
(for up
(3) $500
for
modified mortgage
mortgage that
that remains
remains current
current on
on the
the mortgage
mortgage loan
up to
to three
three years)
years) (3)
$500 for
modifications
(4) $250
modifications made
made prior
prior to
to aa delinquency,
delinquency, (4)
$250 and
and additional
additional compensation
compensationbased
based on
on aa scale
scale to
to be
be
published
by
Treasury
for
the
release
of
a
second
lien
and
(5)
where
modification
is
not
feasible,
published by Treasury for the release of a second lien and (5) where modification is not feasible,
compensation
to encourage
encourage alternatives
alternatives to
to foreclosure,
foreclosure, including
including permitting
compensation to
permittingaa sale
sale for
for less
less than
than the
the
unpaid
amount
of
the
mortgage
loan
or
deeds-in-lieu
of
foreclosure
unpaid amount of the mortgage loan or deeds-in-lieu of foreclosure

Borrower
Borrower Incentives:
Incentives: monthly
monthlypayments,
payments,up
uptoto$1,000
$1,000each
each year
year for
for five
fiveyears,
years, will
willbe
beapplied
applied to
to reduce
reduce
the
principal
balance
of
the
mortgage
as
long
as
the
borrower
remains
current
the principal balance of the mortgage as long as the borrower remains current

Lender/Investor
Incentives: $1,500
Lender/Investor Incentives:
$1,500 payment
payment for
for each
each modification
modification made
made prior
prior to
to aa delinquency
delinquency and
and
payments
to offset
offset probable
from home
price declines
payments to
probable losses
losses from
home price
declines
Modified
1 interest
interest rate
rate no
no lower
lower than
ModifiedMortgage
Mortgage Targets:
Targets: 31%
31%front-end
front-enddebt-to-income
debt-to-incomeratio,1
ratio,11
than 2%,
2%,
modified
interest
rate
is
fixed
for
five
years
with
1%
per
annum
increases
thereafter
up
to
modified interest rate is fixed for five years with 1% per annum increases thereafter up to the
the interest
interest rate
rate
cap
determined using
using the
the guidelines
guidelines at
at the
the time
time of
of modification
modification and
cap determined
and term
term extensions
extensions (40-year
(40-year mortgages)
mortgages)

Underwriting:
within 60
of modification
modification
Underwriting: income
incomeverification
verificationisisrequired;
required;property
property value
value determined
determined within
60 days
days of
based
on the
the government
government sponsored
sponsoredenterprises’
enterprises’automated
automatedvaluation
valuation model
model or
or aa brokers
brokers price
price opinion
opinion
based on
H4H:
H4H: participating
participatingservicers
servicersare
arerequired
required to
to consider
consider borrowers
borrowers for
for H4H;
H4H;loans
loans may
may enter
enter the
the Home
Home
Affordable
of a
H4H modification
modification
Affordable Modification
Modificationtrial
trialperiod
period pending
pending completion
completion of
a H4H
11
Thefront-end
front-enddebt-to-income
debt-to-incomeratio
ratioisisthe
theratio
ratioof
of PITIA
PITIA to
11 The
to monthly
monthly gross
gross income,
income, where
where PITIA
PITIAisisprincipal,
principal,interest,
interest,taxes,
taxes, homeowners,
homeowners,
hazard
and flood
flood insurance
and homeowners
homeowners association
association or
or condominium
condominium fees,
but does
not include
include mortgage
premiums.
hazard and
insurance and
fees, but
does not
mortgage insurance
insurance premiums.
7
7
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Trial
Trial Period:
Period: Borrower
Borrowermust
mustremain
remaincurrent
currentfor
for90
90days,
days,or
orthree
three monthly
monthlymortgage
mortgage payments,
payments, before
before
incentive
payments
will
be
made
incentive payments will be made
Transparency
Provisions: Servicers
required to
to maintain
maintain records
recordscovering
coveringborrower
borrowereligibility,
eligibility,
Transparency Provisions:
Servicers required
underwriting,
property verification;
verification; Fannie
Freddie Mac
Mac will
will audit
underwriting, incentive
incentive payments
payments and
and property
Fannie Mae
Mae and
and Freddie
audit
compliance
compliance
The
program addresses
manyof
of the
theconcerns
concernsraised
raisedwith
withprior
prior mortgage
mortgage modification
modification programs,
The program
addresses many
programs, and
and reflects
reflects the
the
experience
to date
datewith
with H4H.
H4H. The
pooling and
servicing
experience to
The guidelines
guidelines require
require compliance
compliance with
withany
anyexpress
express pooling
and servicing
contractual
contractual restrictions
restrictions for
formodifying
modifyingcurrent
currentloans.
loans.Treasury
Treasuryhopes
hopesthat
thatwidespread
widespreaduse
use of
ofconsistent
consistent and
and clear
clear
guidelines
value and
and other
other objective
objective measurements
measurementswill
will enhance
enhanceservicers’
servicers’ ability
ability to
guidelines that
that include
include net
net present
present value
to
modify
of proposed
proposedmodifications
modifications should
should be
be mitigated
mitigated
modify mortgages.
mortgages. Concerns
Concerns regarding
regarding the
the reasonableness
reasonableness of
through
use
of
a
program
that
achieves
industry-wide
acceptance.
In
addition,
the
Administration
through use of a program that achieves industry-wide acceptance. In addition, the Administration supports
supports
legislative
safe harbor
harbor from
from litigation.
litigation. Recently
legislative efforts
efforts to
to provide
provide servicers
servicers a
a safe
Recentlyproposed
proposed H.R.
H.R. 1106
1106 includes
includes
protection
from legal
legal liability
liability for
with the
in Lending
protection from
forservicers
servicers performing
performing loan
loan modifications
modifications in
in compliance
compliance with
the Trust
Trust in
Lending
Act
1106’s proposed
proposed standards.
Act and
and H.R.
H.R. 1106’s
standards.
The
program’s incentives
incentives include
include payments
payments for
for each
eachmortgage
mortgagemodified
modified prior
prior to
to the
the borrower
borrower becoming
The program’s
becoming
delinquent.
The
Administration
believes
requiring
a
borrower
to
be
60
or
90
days
delinquent,
delinquent. The Administration believes requiring a borrower to be 60 or 90 days delinquent, aa current
current
requirement
making mortgage
requirement of
of many
many servicing
servicingagreements,
agreements, encourages
encourages borrowers
borrowers to
to cease
cease making
mortgage payments.
payments.
Additionally,
during this
this 60
Additionally,servicers
servicers are
are frequently
frequently unable
unable to
to contact
contact borrowers
borrowers who
who abandon
abandon their
their residences
residences during
60 to
to
90-day
90-day period.
period.
Many
reluctance to
to engage
engagein
in modifications
modifications in
Many lenders
lenders have
have expressed
expressed reluctance
in geographic
geographic areas
areas experiencing
experiencing steep
steep
ongoing
declines in
in real
real estate
estatevalues,
values,fearing
fearingmodified
modifiedmortgages
mortgageswill
will quickly
quickly return
return to
to under-water
under-water status.
status. To
To
ongoing declines
address
this concern,
concern,the
theHomeowner
HomeownerPlan
Planincludes
includesaa$10
$10billion
billion partial
partial insurance
program to
to make
make additional
additional
address this
insurance program
“Pay
in the
the event
event of
of more
more marked
marked declines
declines in
in housing
housing values.
values. The
mechanism for
for paying
paying
“Pay for
for Success”
Success” payments
payments in
The mechanism
the
insurance
is
unclear.
Treasury’s
announcement
states
that
the
insurance
payments
could
be
set
aside
the insurance is unclear. Treasury’s announcement states that the insurance payments could be set aside as
as
reserves,
providing aa partial
of
reserves, providing
partial guarantee
guarantee in
in the
the event
event that
that the
the home
home price
price declines
declines(and
(and therefore
thereforelosses
losses in
in cases
cases of
default)
higher than
than expected.
expected. It
It is
will be
or how
how much
default) are
are higher
is not
not clear
clear how
how aa decline
decline in
in home
home value
value will
be measured
measured or
much of
of aa
decline
to trigger
decline will
willbe
benecessary
necessary to
trigger aa payment
payment by
by Treasury.
Treasury.
In
above,the
theHome
HomeAffordable
Affordable Modification
Modification program
In addition
addition to
to the
the guidelines
guidelines discussed
discussed above,
program has
has other
other features
features
designed
to
encourage
modifications.
For
example,
the
following
were
outlined
in
Treasury’s
March
designed to encourage modifications. For example, the following were outlined in Treasury’s March 4,
4, 2009
2009
updated
program
description:
required
participation
in
loan
modification
programs
by
participants
in
updated program description: required participation in loan modification programs by participants in other
other
Financial
permitting judicial
Financial Stability
Stability Plan
Plan programs,
programs, permitting
judicialmodifications
modificationsofofhome
homemortgages
mortgages during
during bankruptcy
bankruptcy and
and
improving
improving the
the flexibility
flexibilityofofH4H
H4Hand
andother
other FHA
FHAPrograms
Programs to
to aid
aid at-risk
at-risk borrowers
borrowers wishing
wishing to
to modify
modify or
or refinance
refinance
their
Additional details
from Treasury
their mortgages.12
mortgages.12 Additional
details are
are expected
expected from
Treasury in
in the
the coming
comingdays
days and
and weeks.
weeks.

Tax
Tax Initiatives
Initiatives
Given
Given the
the importance
importance of
of combating
combating foreclosures,
foreclosures, the
the White
WhiteHouse
Houseannounced
announced aa proposal
proposal in
in December
December 2008
2008 that
that
would
freeze
the
initial
“teaser”
interest
rates
on
adjustable
rate
mortgages
subject
to
reset.13
In
conjunction
with
13
would freeze the initial “teaser” interest rates on adjustable rate mortgages subject to reset. In conjunction with
the
proposal,
the
Internal
Revenue
Service
(IRS)
issued
Rev.
Proc.
2007-72,
which
provided
that,
under
certain
the proposal, the Internal Revenue Service (IRS) issued Rev. Proc. 2007-72, which provided that, under certain
conditions,
IRS will
will not
pass-through tax-exempt
tax-exempt entity
entity for
conditions, the
the IRS
notchallenge
challenge aa REMIC’s
REMIC’sstatus
status as
as a
a pass-through
for U.S.
U.S. Federal
Federal
income
purposes in
in connection
connection with
with “fast
“fast track
income tax
tax purposes
track modifications”
modifications”ofofcertain
certainsubprime
subprimemortgage
mortgageloans
loans under
under aa
framework
bythe
theAmerican
AmericanSecuritization
SecuritizationForum
Forum(ASF).
(ASF). A
A fast-track
fast-track modification
modification program
framework recommended
recommended by
program is
is aa
program
that
permits
servicers
to
modify
eligible
troubled
mortgage
loans
subject
to
certain
broad
parameters.14
program that permits servicers to modify eligible troubled mortgage loans subject to certain broad parameters.14

12
Theupdated
updatedterm
term
sheet
Making
Home
Affordableisisavailable
availableatat
http://www.treas.gov/press/releases/reports/housing_fact_sheet.pdf.
12 The
sheet
forfor
Making
Home
Affordable
http://www.treas.gov/press/releases/reports/housing_fact_sheet.pdf.
13
Theplan,
plan,popularly
popularlyknown
known as
asthe
the“Paulson-Jackson
“Paulson-JacksonPlan,”
Plan,” was
was announced
announcedas
asaaprivate
privatesector
sectorinitiative
initiative brokered
brokered by
by former
former Treasury
13 The
Treasury
Secretary
Henry Paulson
and Housing
Housing and
and Urban
Urban Development
Development Secretary
Alphonso Jackson.
Secretary Henry
Paulson and
Secretary Alphonso
Jackson.
14
Specifically,Rev.
Rev.Proc.
Proc.2007-72
2007-72provided
providedthat
thatthe
theIRS
IRSwould
wouldnot
not(1)
(1)challenge
challengeaasecuritization
securitizationvehicle’s
vehicle’s qualification
qualification as
REMIC on
14 Specifically,
as aa REMIC
on the
the
grounds
that the
the loan
loan modifications
modifications are
not permitted
permitted under
under the
the REMIC
REMIC rules;
that the
the loan
loan modifications
modifications are
prohibited
grounds that
are not
rules; (2)
(2) contend
contend that
are prohibited
8
8
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Rev.
Proc. 2007-72
2007-72 was
was issued
issued in
in an
an effort
effort by
by Treasury
the IRS
IRS to
to stem
stem foreclosures
foreclosures by
by removing
removing barriers
Rev. Proc.
Treasury and
and the
barriers
imposed
by
tax
laws,
arguably
too
restrictive
in
light
of
prevailing
economic
and
market
circumstances,
to broadimposed by tax laws, arguably too restrictive in light of prevailing economic and market circumstances, to
broadbased
mortgage
modification
plans.15
15
based mortgage modification plans.

Rev.
Proc. 2008-47,
2008-47, issued
issued in
in July
July 2008,
2008, provides
provides that
that the
the IRS
IRS will
will not
tax status
status of
of aa REMIC
REMIC or
Rev. Proc.
not challenge
challenge the
the tax
or
assert
thataaREMIC
REMIC is
is engaged
engagedininaa“prohibited
“prohibited transaction”
transaction” when
when certain
certain mortgage
mortgageloans
loans–- primarily
primarily adjustable
assert that
adjustable
rate
mortgages with
with teaser
rates–- held
by a
REMIC are
prior to
in
rate mortgages
teaser rates
held by
a REMIC
are modified
modified by
by freezing
freezing rates
rates prior
to their
their reset
reset in
accordance
with
the
American
Securitization
Forum’s
“Streamlined
Foreclosure
and
Loss
Avoidance
Framework
accordance with the American Securitization Forum’s “Streamlined Foreclosure and Loss Avoidance Framework
for
Subprime Adjustable
Adjustable Rate
Rate Mortgage
Mortgage Loans”
Loans” (also
(also issued
issuedin
in July
July 2008).
2008). The
Proc. amplifies
amplifies
for Securitized
Securitized Subprime
The Rev.
Rev. Proc.
and
supersedes
Rev.
Proc.
2007-72.
Despite
this
limited
tax
relief,
however,
a
number
of
other
serious
and supersedes Rev. Proc. 2007-72. Despite this limited tax relief, however, a number of other serious tax
tax
questions
remained that
that could
could create
create disincentives
disincentives for
for mortgage
mortgage modification
modification programs.
questions remained
programs.
On
bill was
that would
would require
require that
securitization
On February
February 4,
4, 2009,
2009, a
a bill
was proposed
proposed in
in the
the United
United States
States Senate
Senate that
that each
each securitization
seeking
tax-free REMIC
REMIC status
permit its
to “reasonably”
“reasonably” modify
seeking tax-free
status permit
its servicer
servicer or
or trustee
trustee to
modifyor
ordispose
dispose of
of distressed
distressed
mortgages
or otherwise
otherwise suffer
suffer the
the penalty
penalty of
of losing
The bill
bill also
mortgages or
losing tax-free
tax-free REMIC
REMICstatus.16
status.16 The
also provides
provides that
that any
any
modification
or
dispositions
made
under
EESA’s
Troubled
Asset
Relief
Program
will
not
be
treated
as prohibited
prohibited
modification or dispositions made under EESA’s Troubled Asset Relief Program will not be treated as
transactions.
not the
the least
least of
of which
which would
would be
transactions. Terminating
TerminatingREMIC
REMICstatus
statuscould
couldhave
havefar-reaching
far-reachingconsequences,
consequences, not
be
subjecting
the
securitization
to
an
additional
layer
of
tax.
Accordingly,
the
bill
is
expected
to
face
stiff
criticism
subjecting the securitization to an additional layer of tax. Accordingly, the bill is expected to face stiff criticism
from
to pass
pass in
in its
its current
current form.
form.
from the
the ASF
ASF and
and other
other industry
industry participants
participants and
and is
is not
not expected
expected to

Pending
Pending Proposals
Proposals
17
Mortgage
modification in
in bankruptcy:
bankruptcy: Cram-down
Cram-down17
Mortgage modification
Legislation
Legislation

In
bankruptcy cases,
bankruptcy judges
judges do
donot
not have
havethe
theauthority
authority to
to modify
modify the
mortgage for
for the
In personal
personal bankruptcy
cases, bankruptcy
the mortgage
the
petitioner’s
petitioner’s primary
primaryresidence.
residence. Because
Because there
there is
is no
no risk
risk that
that aa bankruptcy
bankruptcy court
court could
couldchange
change the
the terms
terms of
of aa
residential
mortgage
for
owner-occupied
property,
there
is
one
less
risk
of
disrupted
cash
flows
in
mortgage
residential mortgage for owner-occupied property, there is one less risk of disrupted cash flows in mortgage
finance
risk of
of loss
for investors
finance transactions.
transactions. The
Themortgage
mortgagefinance
financeindustry
industryasserts
asserts that
that this
thiscreates
creates reduced
reduced risk
loss for
investors
and,
as
a
result,
reduced
mortgage
financing
costs.
These
reduced
costs
lead
to
lower
interest
rates
more
and, as a result, reduced mortgage financing costs. These reduced costs lead to lower interest rates and
and more
affordable
affordable mortgages.
mortgages.
Consumer
advocates, on
on the
the other
other hand,
hand,have
havelong
longargued
arguedfor
for bankruptcy
bankruptcy code
code changes
changesto
topermit
permit bankruptcy
bankruptcy
Consumer advocates,
modifications,
modifications, increasing
increasing the
the likelihood
likelihoodthat
thatborrowers
borrowerscan
can retain
retain their
theirhomes
homes under
under more
more affordable
affordable terms.
terms.
Given
needtotofacilitate
facilitate widespread
widespreadmortgage
mortgagemodifications
modifications and
andlimit
limit ongoing
ongoing housing
Given the
the unprecedented
unprecedented need
housing price
price
declines
resulting from
to the
bankruptcy code.
declines resulting
from waves
waves of
offoreclosures,
foreclosures, there
there is
is renewed
renewed interest
interest in
in amendments
amendments to
the bankruptcy
code.
Two
proposedtotoprovide
providebankruptcy
bankruptcycourts
courtswith
withmore
moreflexibility
flexibility to
modifications.
Two bills
bills have
have been
been proposed
to effect
effect mortgage
mortgage modifications.

Several
bills were
were recently
recently proposed
proposedto
toauthorize
authorizemortgage
mortgagemodifications
modificationsin
in bankruptcy.
bankruptcy. On
Several bills
On March
March 5,
5, 2009,
2009, the
the
Helping
of Representatives.
H.R. 1106
Helping Families
Families Save
Save Their
Their Homes
Homes Act
Act (H.R.
(H.R.1106)
1106)was
was approved
approved by
by the
the House
House of
Representatives. H.R.
1106
combines
severalearlier
earlierefforts,
efforts, including
including the
the Helping
Helping Families
Families Save
Their Homes
Homes in
in Bankruptcy
Bankruptcy Act
Act of
combines several
Save Their
of 2009
2009
(H.R.
its companion,
companion, the
the Emergency
EmergencyHomeownership
Homeownershipand
andEquity
EquityProtection
ProtectionAct
Actofof2009
2009(H.R.
(H.R.225).
225). If
If
(H.R. 200)
200) and
and its
enacted,
bankruptcy
courts
could
modify
residential
mortgage
loans
for
a
borrower
in
a
Chapter
13
proceeding.18
18
enacted, bankruptcy courts could modify residential mortgage loans for a borrower in a Chapter 13 proceeding.
transactions
underthe
theREMIC
REMICrules;
rules;and
and(3)
(3)challenge
challengea securitization
a securitization
vehicle’s
qualification
a REMIC
grounds
transactions under
vehicle’s
qualification
asas
a REMIC
onon
thethe
grounds
thatthat
the the
loan
loan
modifications
of the
the REMIC
REMIC regular
modifications resulted
resulted in
in aa “deemed
“deemed reissuance”
reissuance” of
regular interests.
interests.
15
Formore
moreinformation,
information,see
see“Tax
“TaxTalk”
Talk” published
published by
by Morrison
Morrison &
15 For
& Foerster
Foerster LLP,
LLP, December
December 2008,
2008, Vol.
Vol. 1,
1, Issue
Issue 4.
4.
16
The“Real
“RealEstate
EstateMortgage
MortgageInvestment
Investment
ConduitImprovement
ImprovementAct
Actofof2009”
2009”isisavailable
availableat:
at:http://www.opencongress.org/bill/111-s376/text.
http://www.opencongress.org/bill/111-s376/text.
16 The
Conduit
Senators
JackReed
Reed(D-RI),
(D-RI),Christopher
ChristopherDodd
Dodd (D-CT),
(D-CT), John
John Kerry
Kerry (D-MA),
(D-MA), Charles
(D-NY) and
Debbie Stabenow
Stabenow(D-MI)
(D-MI) introduced
Senators Jack
Charles Schumer
Schumer (D-NY)
and Debbie
introduced
the
bill. The
was
proposed
version of
of the
American Recovery
and Reinvestment
Reinvestment Act
Act of
of 2009
the bill.
Thebill
billoriginally
originally
was
proposedasasan
anamendment
amendment to
to the
the Senate’s
Senate’s version
the American
Recovery and
2009
(the
“stimulus bill”)
(the “stimulus
bill”)but
butwas
wasnot
notpart
part of
ofthe
the final
finalbill
billthat
thatwas
wassigned
signed into
intolaw
lawon
onFebruary
February 17,
17, 2009).
2009).
17
Detractorsofofproposals
proposalstotopermit
permitbankruptcy
bankruptcy court
court judges
judges to
to modify
modify the
on owner-occupied
owner-occupied primary
17 Detractors
the terms
terms of
of mortgage
mortgage loans
loans on
primary residences
residences
refer
refer to
to bankruptcy
bankruptcy modification
modificationas
as “cram-downs,”
“cram-downs,”as
asthe
the modified
modifiedmortgage
mortgageterms
terms are
are crammed
crammed down
down the
the lender’s
lender’s throat.
throat.
18
Ingeneral,
general,totoqualify
qualify for
for Chapter
consumer’s secured
debts (excluding
(excluding a
mortgage on
on primary
primary residence)
18 In
Chapter 13,
13, aa consumer’s
secured debts
a mortgage
residence) cannot
cannot exceed
exceed $1,010,650,
$1,010,650,
and
unsecured debts
debtscannot
cannotbe
bemore
morethan
than$336,900.
$336,900. Chapter
Chapter13
13allows
allows the
the debtor
debtor to
to pay
pay creditors
creditors over
over time,
time, generally
and unsecured
generally five
fiveyears,
years, an
an amount
amount
on
each secured
securedclaim
claim and
andunsecured
unsecuredcreditors
creditorsatataarate
ratehigher
higherthan
thanwhat
whatcreditors
creditorswould
wouldreceive
receivein
inaaChapter
Chapter77liquidation
liquidation using
using aa“plan”
“plan”
on each
9
9
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In
In addition,
addition,H.R.
H.R.1106
1106includes
includesprovisions
provisions(1)
(1)authorizing
authorizingbankruptcy
bankruptcyjudges
judgestotoextend
extendthe
the mortgage
mortgage repayment
repayment
period
and
to
reduce
the
mortgage
interest
rate,
(2)
waiving
the
bankruptcy
counseling
requirement
for borrowers
period and to reduce the mortgage interest rate, (2) waiving the bankruptcy counseling requirement for
borrowers
nearing
and allowing
allowing bankruptcy
nearing foreclosure,
foreclosure, (3)
(3) requiring
requiringlenders
lendersto
toprovide
providenotice
noticewhen
whenassessing
assessing fees
fees and
bankruptcy judges
judges to
to
waive
penalties, and
and(iv)
(iv) maintaining
maintaining debtors’
predatory lenders
lenders while
while in
in
waive prepayment
prepayment penalties,
debtors’ legal
legal claims
claims against
against predatory
bankruptcy.
bankruptcy.
H.R.
also includes
includes aa safe
safeharbor
harborfrom
fromlitigation
litigation for
for servicers
servicers engaging
engaging in
in loan
loan modifications
modifications in
H.R. 1106
1106 also
in aa manner
manner
consistent
with
HERA,
regardless
of
servicing
agreement
provisions.
To
satisfy
the
HERA
standard
consistent with HERA, regardless of servicing agreement provisions. To satisfy the HERA standard (1)
(1) the
the
servicer’s
value of
of pooled
to all
all investors
whole, (2)
servicer’s actions
actions must
must maximize
maximize the
the net
net present
present value
pooled mortgages
mortgages to
investors as
as aa whole,
(2) the
the
mortgage
must by
by in
(3) the
property must
owner-occupied
mortgage must
in default
default or
or default
defaultmust
mustbe
be reasonably
reasonably foreseeable,
foreseeable, (3)
the property
must be
be owner-occupied
and
(4) the
net present
present value
value basis,
basis, the
the anticipated
anticipated recovery
recovery through
through
and (4)
the anticipated
anticipated recovery
recovery must
must exceed,
exceed, on
on an
an net
foreclosure.19
foreclosure.19
H4H
new authorizations
authorizations to
to the
the FHA
FHA and
Rural Housing
Housing Service
are included
included in
in H.R.
H.R. 1106.
H4H amendments
amendments and
and new
and the
the Rural
Service are
1106.
The
bill
encourages
lender
participation
in
H4H
by:
(1)
reducing
the
upfront
fee
from
3%
to
no
more
The bill encourages lender participation in H4H by: (1) reducing the upfront fee from 3% to no more than
than 2%
2% and
and
the
annual
fee
from
1.5%
to
no
more
than
1%,
(2)
providing
that
profit
be
shared
based
on
a
scale
up
to
50%,
but
the annual fee from 1.5% to no more than 1%, (2) providing that profit be shared based on a scale up to 50%, but
terminating
fixed 50%
requirement, and
and allowing
allowing profit
profit sharing
terminating the
the fixed
50% sharing
sharing requirement,
sharing with
with the
the original
original mortgage
mortgage lender
lender to
to
encourage
principal
reductions,
(3)
authorizing
payments
to
servicers
of
up
$1,000
for
each
refinanced
mortgage
encourage principal reductions, (3) authorizing payments to servicers of up $1,000 for each refinanced mortgage
loan,
(4) permitting
or bulk
bulk basis
and (5)
(5) reducing
reducing the
the administrative
administrative
loan, (4)
permitting auctions
auctions to
to refinance
refinance loans
loans on
on aa wholesale
wholesale or
basis and
burdens
by making
making the
the requirements
requirementsmore
moreconsistent
consistentwith
withstandard
standardFHA
FHApractices.
practices.Finally,
Finally, H.R.
H.R. 1106
1106 would
would
burdens by
expand
the FHA’s
FHA’s mortgage
loan modification
modification abilities
expand the
mortgage loan
abilitiesby
byallowing
allowingincreased
increasedreductions
reductions of
ofinterest
interest payments.
payments.

These
proposedbills,
bills,and
andprior
priorefforts
efforts to
to modify
modify the
the bankruptcy
bankruptcy prohibition
prohibition on
modification, are
These proposed
on mortgage
mortgage modification,
are
generally
lobbied
against
by
the
mortgage
finance
industry.
In
a
break
from
its
industry
peers,
generally lobbied against by the mortgage finance industry. In a break from its industry peers, on
on January
January 8,
8,
2009,
Citigroup announced
its support
support for
for recently
recently proposed
cram-down legislation.
legislation. Consistent
with the
2009, Citigroup
announced its
proposed cram-down
Consistent with
the
positions
the ABA
ABA and
positions previously
previously taken,
taken, industry
industry groups
groups such
such as
as the
and the
the Mortgage
Mortgage Bankers
Bankers Association
Association have
have raised
raised
concerns
with the
proposals to
to permit
permit mortgage
mortgage modification
modification in
concerns with
the proposals
inbankruptcy.
bankruptcy.The
TheABA
ABAopposes
opposesthe
the proposal
proposal
“because
will leave
in place
place overly
overly broad
broad mortgage
mortgagecram-down
cram-downauthority
authority and
andother
otherprovisions
provisionsthat
thatwill
will harm
“because itit will
leave in
harm
thousands
of
banks
across
the
country
that
have
made,
and
continue
to
make,
good
loans.”20
The
Mortgage
20
thousands of banks across the country that have made, and continue to make, good loans.” The Mortgage
Bankers
Association believes
believes the
the legislation
legislation will
will have
“destabilizing effect
Bankers Association
have aa “destabilizing
effect …
…on
onan
an already
already turbulent
turbulent mortgage
mortgage
market”21
and
should
be
limited
to
subprime
mortgage
loans.
21
market” and should be limited to subprime mortgage loans.

Systemic
Foreclosure Prevention
Preventionand
andMortgage
MortgageModification
Modification Act
Systemic Foreclosure
Act
On
November 14,
14, 2008,
2008, the
the FDIC
FDIC announced
its loss
loss sharing
sharing proposal
proposal to
to promote
promote affordable
affordable mortgage
On November
announced its
mortgage
modifications.
modifications. The
TheFDIC
FDICproposed
proposedtotoserve
serveas
as aa Treasury
Treasury contractor
contractor to
to implement
implement aa program
program of
of systematic
systematic
mortgage
modifications,
and
proposed
a
government
loss
share
guarantee
on
re-defaults
of
modified
mortgage modifications, and proposed a government loss share guarantee on re-defaults of modified mortgages.
mortgages.
The
FDIC claims
claims that
guaranteewould
would provide
provide the
the incentive
incentive necessary
to modify
modify a
large number
number of
of
The FDIC
that aa loss
loss share
share guarantee
necessary to
a large
mortgages,
while
leveraging
available
government
funds
to
affect
more
mortgages
than
outright
purchases
or
mortgages, while leveraging available government funds to affect more mortgages than outright purchases or
specific
incentives for
for each
each modification.
modification.
specific incentives

Introduced
the “Systemic
“Systemic Foreclosure
Foreclosure Prevention
Prevention and
andMortgage
MortgageModification
Modification Act,”
Act,” H.R.
is pending
pending in
in the
Introduced as
as the
H.R. 37
37 is
the
House
Committee on
73 is
is pending
pending in
in the
the Senate
Senate Committee
Committee on
on Banking,
Banking, Housing
House Committee
on Financial
Financial Services,
Services, and
and S.
S. 73
Housing and
and
Urban
Affairs.
Urban Affairs.

proposed
by debtor
debtor and
andapproved
approvedby
bythe
thebankruptcy
bankruptcycourt.
court. An
An important
of every
Chapter 13
13 proceeding
proceeding is
is the
thedebtor’s
debtor’s ability
ability to
proposed by
important aspect
aspect of
every Chapter
to
establish
current value
value for
for secured
secured collateral
collateral that
that is
is often
often lower
lower than
“cram-down” the
lower
establish aa current
than the
the loan
loan amount
amount and
and “cram-down”
thesecured
secured claim
claim to
to such
such lower
amount.
creditors.
amount. The
Theremainder
remainderofofthe
thesecured
securedloan
loanisispaid
paidatatthe
thesame
same rate
rate as
as that
that received
received by
by unsecured
unsecured creditors.
19
H.R.1106
1106requires
requiresmortgage
mortgageservicers
servicerswho
whomodify
modify loans
loans under
under the
the safe
safeharbor
harborto
to regularly
regularly report
report to
19 H.R.
to Treasury
Treasury on
on the
the extent,
extent, scope
scope and
and
results
of the
the servicer’s
servicer’s modification
modification activities.
activities.
results of
20
TheABA
ABArelease
releaseisisavailable
available
http://www.aba.com/Press+Room/010909MortgageCramDownLegislation.htm.
20 The
at at
http://www.aba.com/Press+Room/010909MortgageCramDownLegislation.htm.
21
TheMortgage
MortgageBankers
Bankers
Association
statement
is available
at
21 The
Association
statement
is available
at http://www.mbaa.org/NewsandMedia/PressCenter/67030.htm.
http://www.mbaa.org/NewsandMedia/PressCenter/67030.htm.
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Conclusion
Conclusion
The
recently announced
Homeowner Affordability
Affordability and
The recently
announced Homeowner
and Stability
StabilityPlan
Planisisthe
themost
most comprehensive
comprehensive interagency
interagency
federal
to address
addressthe
themortgage
mortgagecrisis.
crisis. Although
Although the
current financial
financial crisis
with the
federal action
action to
to date
date to
the current
crisis began
began with
the
mortgage
crisis, recent
recovery efforts
focused on
on the
the downstream
downstream impact
impact of
of the
market
mortgage crisis,
recent recovery
efforts have
have been
been focused
the mortgage
mortgage market
melt-down.
melt-down. The
The$700
$700 billion
billionauthorized
authorizedunder
under EESA
EESA will
willbe
beoverwhelmingly
overwhelminglyspent
spentto
toaddress
address problems
problems other
other
than
foreclosure. The
billion American
Act of
than foreclosure.
The $787
$787 billion
AmericanRecovery
Recovery and
and Reinvestment
Reinvestment Act
of 2009
2009 similarly
similarlytargets
targets the
the
broader
economic challenges
challenges that
that resulted
resulted from
from the
the mortgage
mortgage crisis.
crisis. Even
broader economic
Even the
the most
most pessimistic
pessimistic of
of observers
observers
expects
that
the
market
will
ultimately
stabilize.
Prior
to
that,
we
expect
to
see
a
growing
wave
of
reform efforts
expects that the market will ultimately stabilize. Prior to that, we expect to see a growing wave of reform
efforts
focused
on the
the mortgage
mortgageindustry,
industry,including
including mortgage
mortgagefinance,
finance,to
toprevent
preventaasimilar
similarcrisis
crisisfrom
from recurring.
recurring. We
focused on
We also
also
anticipate
anticipate that
that additional
additionalattention
attentionwill
willneed
needtotobebefocused
focusedon
onalternative
alternativeapproaches
approaches to
to finance
finance mortgage
mortgage loan
loan
originations,
well as
new rubric
rubric for
for securitization
securitization type
type structures.
structures. Ultimately,
Ultimately, the
originations, as
as well
as aa new
the credit
credit markets
markets would
would be
be too
too
constrained
without
a
“securitization-like”
funding
approach;
however,
it
is
not
yet
clear
how
this
market
will
constrained without a “securitization-like” funding approach; however, it is not yet clear how this market will
return.
of the
the initial
initial downturn,
return. Reform
Reformefforts
effortswill
willbebewidespread,
widespread,addressing
addressing not
not only
only the
the root
root causes
causes of
downturn, but
but the
the
inability
of
markets
and
others
to
manage
the
spreading
impact
from
the
declines
in
the
mortgage
market.
inability of markets and others to manage the spreading impact from the declines in the mortgage market.
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Because
ofthe
thegenerality
generalityof
ofthis
thisupdate,
update,the
theinformation
information provided
provided herein
herein may
may not
not be
beapplicable
applicable in
in all
all situations
Because of
situations and
and should
should
not
acted upon
upon without
without specific
specific legal
legal advice
advice based
basedon
onparticular
particular situations.
not be
be acted
situations.
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