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LAST CHANCE FOR COMPANIES TO CORRECT
SECTION 409A DOCUMENT FAILURES WITHOUT PENALTIES
SUMMARY
Companies have a last chance to correct their
nonqualified deferred compensation plans and
arrangements (collectively “Plans”) to bring them into
compliance with Section 409A of the Internal Revenue
Code (“Section 409A”) without triggering additional
taxes and penalties. IRS Notice 2010-6 (the “Notice”)
allows companies to amend their Plans and correct
various document failures1 which violate Section 409A.
To qualify for the broadest coverage under the Notice,
though, the Plans must be amended by December 31,
2010!

BACKGROUND
The American Jobs Creation Act of 2004 added Section
409A to the Internal Revenue Code and the Internal
Revenue Service (the “IRS”) issued final regulations
under Section 409A on April 17, 2007, which, as a result
of an extension, became effective on January 1, 2009.
The final regulations and other authority issued by the
IRS provided a grace period requiring companies to
comply with the documentary requirements of the final
regulations by January 1, 2009. Many companies took
advantage of the grace period and amended their Plans to
comply with the final regulations prior to January 1,
2009.
Section 409A generally requires that all deferred
compensation be included in an employee’s gross
income unless it is subject to a substantial risk of
forfeiture, the employee has already included it in gross
income for a prior year, or the deferred compensation
qualifies for certain exceptions under Section 409A. The
penalties for failing to comply with Section 409A are
substantial, including immediate taxation of the full
1

A document failure occurs when the terms of the Plan
itself are not consistent with Section 409A, such as
providing payment upon an impermissible payment
event. In contrast, an operational failure occurs when the
Plan has the required provisions, but those provisions are
not honored.

amount of the deferred compensation, an additional
20% tax, and an underpayment penalty. State level taxes
and penalties may also apply.

THE NOTICE
The Notice introduces a correction program that allows
employers to amend their Plans in order to bring them
into documentary compliance with Section 409A. Under
the Notice, Plan corrections may be made at any time,
but Section 409A taxes and penalties will still apply in
many cases. However, the Notice gives employers a
special opportunity to correct any documentary
failures in Plans by December 31, 2010 without
triggering additional taxes and penalties associated with
Section 409A violations; provided no payments have yet
been made under the provisions triggering the
documentary failure. In the event payments have been
made under those provisions, amending the Plan will
satisfy the documentary requirements of Section 409A,
but payments made under the offending provisions
would be treated as operational failures2 and could be
corrected under another notice issued by the IRS,
although Section 409A taxes and penalties may apply
with respect to those payments.

FINAL OPPORTUNITY
The special opportunity under the Notice for companies
to correct their Plans will expire on December 31, 2010.
If a company has not had their Plans reviewed for
compliance with Section 409A, doing such a review and
any necessary amendments prior to December 31, 2010
may allow significant taxes and penalties to be avoided.
Section 409A applies not only to traditional deferred
compensation arrangements, but to any arrangement
pursuant to which compensation can be deferred,
such as employment agreements (where if a good
reason event has occurred severance can be
deferred), gross-up arrangements, tax equalization
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An operational failure occurs when the Plan has the
required provisions, but those provisions are not
honored.
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programs, expense reimbursement programs, and
executive perquisites. Companies should review all of
their Plans and amend the Plans that need to be amended
to comply with Section 409A prior December 31, 2010 if
they wish to take advantage of the relief under the
Notice.
***
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