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TARP and the Various

TARP and the Various
Federal Tent Poles: Will it
Federal Tent Poles: Will it
be Enough ?
be Enough?
There
are daily,
daily, and
sometimes hourly,
hourly, changes
in the
the regulatory
regulatory environment
environment and
governmental reaction
There are
and sometimes
changes in
and governmental
reaction to
to the
the
current
banking and
financial market
the
of the
current banking
and financial
market crisis.
crisis. AApivotal
pivotalpoint
pointinin
theprocess
processhas
hasbeen
beenthe
the recent
recent enactment
enactment of
the
Emergency
Economic Stabilization
Emergency Economic
Stabilization Act
Actof
of2008.
2008.We
Wehave
havetaken
takenaasnapshot
snapshot of
ofwhere
where we
we are
are today
today and
and provide
provide an
an
overview
of
significant
governmental
actions
taken
during
2008,
as
follows:
overview of significant governmental actions taken during 2008, as follows:
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Emergency
ActAct
of 2008
EmergencyEconomic
EconomicStabilization
Stabilization
of 2008
On
October 33rd,
thePresident
Presidentsigned
signedinto
intolaw
lawthe
theEmergency
EmergencyEconomic
EconomicStabilization
StabilizationAct
Actof
of 2008
2008(Act),
(Act), which
which
rd, the
On October
authorized
the
Treasury
Secretary
(Treasury)
to
establish
the
Troubled
Assets
Relief
Program
(TARP).
The
Act
authorized the Treasury Secretary (Treasury) to establish the Troubled Assets Relief Program (TARP). The Act
gives
broad
authority
to
Treasury
to
purchase,
manage,
modify,
sell
and
insure
the
troubled
mortgage
related
gives broad authority to Treasury to purchase, manage, modify, sell and insure the troubled mortgage related
assets
thattriggered
triggered the
the current
current economic
economic crisis
crisis as
as well
well as
as other
other “troubled
“troubled assets.”
assets.” EESA
EESA includes
additional
assets that
includes additional
provisions
bolstering the
the economy,
economy, including:
including:
provisions directed
directed at
at bolstering
Assistance
to homeowner
homeowner provisions
provisions requiring
Assistance to
requiring each
each of
of the
the FDIC,
FDIC, the
the conservator
conservator of
of Fannie
Fannie Mae
Mae and
and
Freddie
Mac and
Federal Reserve
ReserveBoard
Board (Federal
(FederalReserve),
Reserve),inintheir
their capacity
capacity as
asdirect
direct or
or indirect
indirect
Freddie Mac
and the
the Federal
property
property owners,
owners, to
to maximize
maximizeassistance
assistance to
to homeowners
homeowners

Authority
Banks to
to pay
pay interest
interest on
on depository
depository institution
institution balances
Authorityfor
forthe
theFederal
Federal Reserve
Reserve Banks
balances

Amendment
HOPE for
for Homeowners
Amendment to
to the
the HOPE
Homeowners Program
Program
Temporary
in FDIC
FDIC insurance
from $100,000
Temporary increase
increase in
insurance coverage
coverage from
$100,000 to
to $250,000
$250,000 through
through December
December 31,
31, 2009
2009

Mandating
on crisis
crisis related
related topics
topics from
from the
Comptroller General,
Mandating reports
reports and
and studies
studies on
the Treasury,
Treasury, the
the Comptroller
General, the
the
Congressional
Oversight Panel
the Securities
Securities and
and Exchange
Exchange Commission
Commission (SEC)
(SEC)
Congressional Oversight
Panel and
and the
Federal
Reserve is
is required
required to
to report
report to
to Congress
Congress any
any actions
actions taken
taken under
under existing
existing authority
authority to
Federal Reserve
to make
make loans
loans
directly
to
individuals,
partnerships
or
corporations
directly to individuals, partnerships or corporations
1
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Authorized
SEC to
to suspend
suspend mark-to-market
mark-to-market accounting
or
Authorized the
the SEC
accounting requirements
requirements for
for any
any issuer
issuer or
or class
class or
category
of transactions
category of
transactions
EESA
followed by
Treasury, the
the SEC,
SEC,and
EESA follows
followsand
andhas
has been
been followed
bynumerous
numerous actions
actions by
by the
the Federal
Federal Reserve,
Reserve, Congress,
Congress, Treasury,
and
others
to
address
the
current
liquidity
and
credit
crisis
that
has
followed
the
sub-prime
meltdown
that
commenced
others to address the current liquidity and credit crisis that has followed the sub-prime meltdown that commenced
in
in 2007.
2007. Following
Followingthe
thediscussion
discussionof
ofthe
the Act
Actbelow,
below,we
wetake
takeaa look
lookat
at the
the year
year in
in review.
review. See
See also
also our
our previous
previous
reports
referenced throughout.
throughout.
reports referenced

Troubled
Overview1
TroubledAssets
AssetsRelief
ReliefProgram
Program
Overview1
The
Act permits
to establish
establish programs
programs to
to buy
buy and
and to
to insure
insure financial
financial institutions’
institutions’ troubled
The Act
permits Treasury
Treasury to
troubled assets.
assets. The
The
outstanding
program
obligations
will
be
$700
billion,
subject
to
the
requirements
and
limitations
set
forth in
outstanding program obligations will be $700 billion, subject to the requirements and limitations set forth
in the
the
Act.
Act. The
Thepurchase
purchase program
program will
willbe
beconducted
conductedusing
usingeither
eitherauctions
auctionsor
ordirect
directpurchases
purchases of
oftroubled
troubledassets.
assets.
Participating
in connection
with anything
Participating financial
financial institutions
institutionswill
willbe
berequired
requiredtotoissue
issue securities
securities to
to Treasury
Treasury in
connection with
anything other
other
than
minimis sales
of troubled
troubled assets.
assets. In
In addition,
addition, Treasury
than de
de minimis
sales of
Treasury will
willimpose
impose limitations
limitationson
onexecutive
executivecompensation
compensation
for
participating financial
financial institutions.
for participating
institutions.
It
its unique
transition from
outline
It is
is worth
worth noting
notingthe
thespeed
speed with
with which
whichthe
theAct
Actwas
waspassed
passed and
and its
unique transition
from aa three-page
three-page outline
initially
provided
by
Treasury
to
the
over
150-page
series
of
acts
that
ultimately
were
approved
on
October
initially provided by Treasury to the over 150-page series of acts that ultimately were approved on October 3rd.
3rd. Not
Not
surprisingly,
there
are
some
drafting
inconsistencies.
While
the
purchase
program
is
defined
as
the
TARP,
surprisingly, there are some drafting inconsistencies. While the purchase program is defined as the TARP, that
that
same
term is
is used
usedin
in various
various places
placesto
torefer
referto
toboth
both the
thepurchase
purchaseprogram
programand
andthe
theinsurance
insuranceprogram.
program.For
same term
For
example,
the Special
Special Inspector
Inspector for
for the
example, the
the TARP
TARP isisresponsible
responsible for
forboth
boththe
thepurchase
purchase program
program and
and the
the insurance
insurance
program.
We
expect
that
the
guidelines,
procedures
and
reports
released
from
Treasury
will
clarify
program. We expect that the guidelines, procedures and reports released from Treasury will clarify how
how the
the
programs
will
work.
programs will work.

Who
and
What
Assets
Are
Covered?
Who Can
CanParticipate
Participate
and
What
Assets
Are
Covered?
Treasury
will be
or insure
insure troubled
troubled assets
assetsof
offinancial
financial institutions.
institutions.
Treasury will
be able
able to
to purchase
purchase or

A
Financial Institution
having significant
significant
A Financial
Institutionisisany
anyinstitution
institutionestablished
establishedand
andregulated
regulated under
under U.S.
U.S. laws
laws and
and having
operations
in the
U.S.
operations in
the U.S.
The
definition includes
credit
The definition
includes aa non-exclusive
non-exclusive list
list of
of institutions,
institutions,including:
including:any
anybank,
bank,savings
savings association,
association, credit
union,
security
broker
or
dealer
or
insurance
company.
union, security broker or dealer or insurance company.
It
that U.S.
U.S. branches
branchesofofforeign
foreignfinancial
financial institutions,
institutions, if
if their
significant,
It is
is expected
expected that
their U.S.
U.S. operations
operations are
are significant,
would
would qualify.
qualify. Institutions
Institutionsowned
ownedby
byaaforeign
foreigngovernment
governmentand
andforeign
foreigncentral
centralbanks
banks are
are expressly
expressly
excluded.
result of
of
excluded. However,
However,to
tothe
the extent
extent that
that aa foreign
foreign financial
financialauthority
authorityacquired
acquiredtroubled
troubledassets
assets as
as a
a result
extending
extending financing
financing to
to aa financial
financialinstitution
institutionthat
thathas
hasfailed
failedorordefaulted
defaultedon
onthe
thefinancing,
financing,those
thoseassets
assets are
are
eligible
eligible for
for purchase.
purchase. For
For example,
example, ifif aa foreign
foreign financial
financialinstitution
institutionwith
witha asignificant
significantU.S.
U.S.presence,
presence,such
such as
as
a
branch,
became
significantly
undercapitalized
or
failed,
its
home
jurisdiction
banking
authority
would
a branch, became significantly undercapitalized or failed, its home jurisdiction banking authority would
take
action. If,
the home
home country
country banking
banking authority
authority
take action.
If,as
asaa result
result of
ofaa bailout
bailoutor
orother
otheremergency
emergency measures,
measures, the
acquires
troubled assets,
those troubled
troubled assets
assetscould
could be
beeligible
eligible for
for purchase
under the
the program.
program.
acquires troubled
assets, those
purchase under
The
Act also
requires that
that Treasury
Treasury take
takeinto
into consideration
consideration protection
protection of
of retirement
retirement security
security of
of Americans.
The Act
also requires
Americans.
See
“Treasury Secretary
Secretary to
to Consider
Consider Protecting
Protecting Some,
but Not
Not All
All Employee
See “Treasury
Some, but
Employee Benefits”
Benefits” below.
below.

Treasury
must also
also consider
considerthe
theimpact
impactof
of the
thecurrent
currentenvironment
environmenton
onpublic
public instrumentalities,
instrumentalities, including
including
Treasury must
the
increased
costs
and
losses
faced
by
counties
and
cities.
It
is
currently
unclear
how
the
TARP
will
the increased costs and losses faced by counties and cities. It is currently unclear how the TARP will
remediate
the
impact
to
public
instrumentalities,
as
a
municipality
would
not
appear
to
be
a
“financial
remediate the impact to public instrumentalities, as a municipality would not appear to be a “financial
1
SeeMorrison
Morrison&&Foerster
FoersterLLP’s
LLP’sNews
NewsBulletin
Bulletin “Economic
“Economic Stabilization
Stabilization Act:
Act: Overview
involving Troubled
1 See
Overview of
of Transactions
Transactions involving
Troubled Assets”
Assets” at
at
http://www.mofo.com/news/updates/files/14548.html
http://www.mofo.com/news/updates/files/14548.html
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institution.”
rebuild price
price
institution.”The
Themost
moststraightforward
straightforwardapproach
approachmay
maybe
betotoconduct
conductauctions
auctions to
topurchase,
purchase, and
and rebuild
stability
and cities.
cities. That
regarding the
the allocation
allocation
stability in,
in,securities
securities issued
issued by
by counties
counties and
That in
in turn
turnraises
raises questions
questions regarding
of
of funds
funds of
of the
the TARP
TARPand
andits
itsgoals
goalsof
ofreestablishing
reestablishingthe
thebroader
broader markets,
markets, protecting
protectingtaxpayer
taxpayerresources
resources and
and
preserving
homeownership.
We
expect
that
this,
as
with
many
other
areas,
will
be
addressed
in
preserving homeownership. We expect that this, as with many other areas, will be addressed in guidance
guidance
and
reports to
to be
released by
by Treasury
Treasury in
in the
and reports
be released
the coming
coming days
days and
and weeks.
weeks.
Troubled
are broadly
broadly defined
defined in
in two
two broad
Troubled Assets
Assets are
broad categories.
categories.
The
first category
residential or
any securities,
securities, obligations
obligations or
The first
category includes
includes residential
or commercial
commercial mortgages
mortgages and
and any
or other
other
instruments
instruments that
thatare
arebased
based on,
on, or
or related
related to,
to, such
such mortgages.
mortgages. To
Toqualify,
qualify,an
anasset
asset must
must have
have been
been
originated
or issued
issued on
onor
orbefore
beforeMarch
March14,
14,2008.
2008. Additionally,
Additionally, Treasury
determination
originated or
Treasury must
must make
make aa determination
under
the
program
that
the
acquisition
of
the
asset
promotes
financial
market
stability.
under the program that the acquisition of the asset promotes financial market stability.

Second,
Treasurycan
caninclude
includeother
otherfinancial
financial instruments
instrumentsif,
if, after
after consultation
consultation with
with the
Second, Treasury
the Chairman
Chairman of
of the
the
Federal
Reserve,
it
makes
a
written
determination
that
the
purchase
is
necessary
to
promote
financial
Federal Reserve, it makes a written determination that the purchase is necessary to promote financial
market
market stability,
stability,and
and that
that determination
determinationisisprovided
providedto
tothe
the appropriate
appropriate committees
committees of
of Congress.
Congress. We
We would
would
note
that there
there is
is no
no approval
approval process,
only aa requirement
requirement that
that notice
notice be
provided to
note that
process, only
be provided
to Congress.
Congress.
Under
category, Treasury
Treasury announced
announced the
thedevelopment
developmentof
of the
the TARP
TARPCapital
Capital Purchase
Purchase Program
Program
Under this
this second
second category,
on
October
14th.
See
below
for
a
detailed
description
of
the
program.
See
also
a
summary
of
the
related
th
on October 14 . See below for a detailed description of the program. See also a summary of the related
executive
and governance
governancerequirements
requirementsas
asaaresult
resultofofparticipation
participation under
under“Bailout
“Bailout Related
executive compensation
compensation and
Related
Tax
Changes
and
Impacts.”
Tax Changes and Impacts.”

How
Work?
How Will
Willthe
thePrograms
Programs
Work?
Purchase
Programs
Purchase Programs
Program
guidelines for
for the
program will
will be
within two
of the
or
Program guidelines
the purchase
purchase program
be established
established within
twobusiness
business days
days of
the first
first purchase,
purchase, or
at
the
end
of
the
45
days
after
passage
of
the
Act.
Based
on
the
announcement
with
respect
to
the
purchase
of
at the end of the 45 days after passage of the Act. Based on the announcement with respect to the purchase of
equity
this week.
week. Given
with which
equity of
of banking
banking institutions,
institutions, program
program guidelines
guidelines are
are required
required this
Given the
the speed
speed with
which the
the bank
bank
equity
purchase
program
was
established,
we
would
expect
additional
detail
on
other
troubled
assets
to
come in
in
equity purchase program was established, we would expect additional detail on other troubled assets to come
amendments
to any
any program
program guidelines
guidelines issued
this week,
week, and,
and, in
in any
any event,
event, no
no later
later than
than the
the expiration
expiration of
of the
amendments to
issued this
the 4545day
period.
day period.
The
Act provides
guidance on
on the
the key
key components
componentsof
ofthe
theTARP.
TARP. Treasury
Treasury is
market
The Act
provides some
some guidance
is directed
directed to
to use
use market
mechanisms,
such
as
auctions
and
reverse
auctions,
wherever
possible
to
achieve
the
purposes
of
theAct.
Act. Where
mechanisms, such as auctions and reverse auctions, wherever possible to achieve the purposes of the
Where
an
auction
would
not
be
feasible
or
appropriate,
Treasury
may
engage
in
direct
purchases.
For
example,
an auction would not be feasible or appropriate, Treasury may engage in direct purchases. For example, distressed
distressed
financial
financial institutions
institutionsare
areexpected
expectedto
toneed
need structured
structured and
and negotiated
negotiated direct
direct sales.
sales.

The
Act directs
Treasury to
to prevent
prevent unjust
unjustenrichment
enrichmentof
ofthe
theparticipating
participatingfinancial
financial institutions,
institutions, including
including by
The Act
directs Treasury
by
preventing
preventing the
the sale
sale of
of aa troubled
troubled asset
asset to
to Treasury
Treasury at
at aa higher
higher price
price than
than what
what the
the seller
sellerpaid
paidto
topurchase
purchase the
the asset.
asset.
However,
are yet
yet to
to be
be established.
established. There
detailed
However, methods
methods to
to price
price and
and value
value the
the troubled
troubledassets
assets are
There are
are extensive
extensive and
and detailed
reporting
obligations, as
asdescribed
describedmore
morefully
fullyunder
under“Reporting
“Reportingand
andInformation”
Information” below.
below. Additional
Additional information
reporting obligations,
information
will
become
available
through
the
initial
sales
disclosures,
release
of
the
program
guidelines
and through
through periodic
will become available through the initial sales disclosures, release of the program guidelines and
periodic
reports
required under
Act. As
significant
reports required
under the
the Act.
Asdescribed
described under
under “TARP
“TARP Advisors”
Advisors”below,
below,Treasury
Treasuryhas
has already
already made
made significant
progress
in recruiting
recruiting the
and perform
perform
progress in
the external
external contractors
contractors that
that will
willconduct
conductauctions,
auctions,manage
manageand
and hold
holdassets
assets and
other
key functions.
functions.
other key
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On
13, Treasury
Treasury officials
officials described
On October
October 13,
described the
the creation
creation of
of policy
policyteams,
teams, including
includingthree
three related
related to
to specific
specificpurchase
purchase
programs:
programs:

Mortgage-backed
Mortgage-backed securities
securities program:
program: This
Thisteam
teamisisworking
workingtotoidentify
identifywhich
whichtroubled
troubledassets
assets should
should be
be
purchased,
from which
which financial
will best
purchased, from
financial institutions,
institutions,and
and what
whatpurchase
purchase mechanism
mechanism will
best meet
meet Treasury’s
Treasury’s
policy
and will
will work
policy objectives.
objectives. The
Theteam
team is
is designing
designing detailed
detailed auction
auction protocols
protocols and
workwith
withthe
thevendors
vendors selected
selected
to
run
the
program.
to run the program.

Whole
loan purchase
program: This
identify which
of
Whole loan
purchase program:
Thisteam
team is
is working
workingwith
withbank
bank regulators
regulators to
to identify
which types
types of
mortgage
loans should
should be
be purchased
purchasedfirst
first to
to alleviate
alleviate the
the strain
strain on
on regional
regional banks,
how to
mortgage loans
banks, how
to value
value the
the
mortgage
loans and
and which
which purchase
mechanism will
will best
Treasury’s policy
policy objectives.
mortgage loans
purchase mechanism
best meet
meet Treasury’s
objectives.
Equity
Equity purchase
purchase program:
program:This
Thisteam
teamisisdesigning
designingaastandardized
standardizedprogram
programto
topurchase
purchase equity
equity in
in aa broad
broad
array
of financial
array of
financial institutions.
institutions.Treasury
Treasuryannounced
announcedthat
thatthe
the program
program would
wouldbe
be voluntary
voluntaryand
and designed
designed
with
participation from
from healthy
healthy institutions,
institutions, while
with attractive
attractive terms
terms to
to encourage
encourage participation
while encouraging
encouraging firms
firms to
to raise
raise
new
private capital
capital to
the public
public capital.
capital.
new private
to complement
complement the
On
14, 2008,
2008, Treasury
Treasury announced
announcedthat
thatwork
work was
was ongoing
ongoing to
to develop
develop aaprogram
programto
to potentially
potentially provide
provide
On October
October 14,
assistance
failinginstitutions.
institutions. The
Program for
for Systemically
Systemically Significant
Significant Failing
Failing Institutions
assistance totofailing
The Program
Institutions will
willhave
have terms
terms
negotiated
on a
case-by-casebasis.
basis. As
As described
described in
in more
more detail
detail in
in our
negotiated on
a case-by-case
our discussion
discussion of
of executive
executive compensation,
compensation, one
one
key
of this
this program
program will
will be
key element
element of
be the
the prohibition
prohibitionof
ofgolden
goldenparachute
parachute payments.
payments.
On
that it
it had
the TARP
TARP Capital
On October
October 14,
14, 2008,
2008, Treasury
Treasury announced
announced that
had developed
developed the
CapitalPurchase
Purchase Program
Program and
and nine
nine
financial
institutions
had
agreed
to
participate
in
the
program.
financial institutions had agreed to participate in the program.

TARP
Capital Purchase
Program
TARP Capital
Purchase Program
On
October 14,
14, 2008,
2008, in
in a
joint statement
On October
a joint
statement with
withthe
the FDIC
FDICand
andthe
theFederal
FederalReserve,
Reserve, Treasury
Treasury announced
announced the
the
development
of the
the TARP
TARP Capital
Program. Treasury
Treasury has
hasearmarked
earmarkedthe
thefirst
first$250
$250billion
billion from
from the
the Act
Act
development of
Capital Purchase
Purchase Program.
for
and has
hasallocated
allocatedthe
thefirst
first$125
$125billion
billion to
to nine
nine major
major financial
financial institutions,
institutions, reported
to include:
include:
for the
the program,
program, and
reported to
Bank
of America,
Bank of
of New
Morgan Chase,
Chase,Merrill
Merrill Lynch,
Lynch,
Bank of
America, The
The Bank
New York
York Mellon,
Mellon,Citigroup,
Citigroup,Goldman
GoldmanSachs,
Sachs, J.P.
J.P. Morgan
Morgan
Stanley,
State
Street
Corp.,
and
Wells
Fargo.
The
terms
of
the
program
are
standardized
and
any
financial
Morgan Stanley, State Street Corp., and Wells Fargo. The terms of the program are standardized and any financial
institution
may
elect
to
participate
by
notifying
their
federal
banking
agency
by
November
14,
2008,
5:00
p.m.
institution may elect to participate by notifying their federal banking agency by November 14, 2008, 5:00 p.m.
After
After notification
notificationofofelections
electionsto
toparticipate,
participate, Treasury
Treasury will
willconsult
consultwith
withthe
theappropriate
appropriateregulator
regulator and
and determine
determine
eligibility
eligibilityand
and allocations.
allocations.

The
principal terms
as follows:
follows:
The principal
terms are
are as

Subscription
the maximum
maximum
Subscription amounts:
amounts: minimum
minimumavailable
availableisisone
onepercent
percent of
ofrisk-weighted
risk-weightedassets
assets and
and the
amount
is
the
lesser
of
$25
billion
or
three
percent
of
risk-weighted
assets
amount is the lesser of $25 billion or three percent of risk-weighted assets

Each
participating financial
Each participating
financial institution
institutionwill
willissue
issuesecurities
securitiesto
toTreasury,
Treasury, including
includingsenior
seniorpreferred
preferredshares,
shares,
which
will:
which will:
qualify
Tier 1
qualify as
as Tier
1 capital
capital
be
senior to
to common
common stock
stock
be senior
be
pari passu
with existing
(other than
than junior
junior preferred
be pari
passu with
existing preferred
preferred shares
shares (other
preferred shares)
shares)

pay
dividend of
of 5%
5% per
per year
year for
for the
the first
first five
9% per
per year
year thereafter;
thereafter;the
thedividend
dividendwill
will
pay aa dividend
five years,
years, and
and 9%
be
cumulative
unless
the
financial
institution
is
a
bank
that
is
not
a
subsidiary
of
a
holding
be cumulative unless the financial institution is a bank that is not a subsidiary of a holding
company
company
pay
dividends quarterly
quarterly beginning
pay dividends
beginning February
February 15
15

permit
permit Treasury
Treasury to
to elect
elect two
two directors
directors ififdividends
dividendsare
are not
not paid
paid for
forsix
sixconsecutive
consecutive quarters
quarters
4
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be
non-voting (other
be non-voting
(other than
than class
class voting
voting rights
rightson
onmatters
matters that
that could
couldadversely
adversely affect
affectthe
theshares
shares or
or
similar
similar market
market provisions)
provisions)
be
callable at
(and otherwise
otherwise redeemable
redeemable with
with the
the proceeds
proceedsof
of an
anoffering
offering of
of
be callable
at par
par after
after three
three years
years (and
replacement
equity securities
securities that
that provide
provide Tier
Tier 1
1 capital)
capital)
replacement equity

restrict
the ability
ability of
dividends until
until the
third
restrict the
of aa financial
financial institution
institutionto
toincrease
increase common
common dividends
the third
anniversary
of
the
investment
(unless
Treasury
has
transferred
the
investment)
anniversary of the investment (unless Treasury has transferred the investment)
require
repurchasesother
otherthan
thanin
inconnection
connection with
with aa benefit
benefit
require Treasury’s
Treasury’s consent
consent before
before any
any share
share repurchases
plan
or
in
the
ordinary
course
of
business
consistent
with
past
practice
until
the
third
anniversary
plan or in the ordinary course of business consistent with past practice until the third anniversary
of
of the
the program
program
be
transferable
by Treasury
Treasury
be transferable by
be
covered by
by aa shelf
shelf registration
registration statement
statement filed
filed by
by the
financial institution
be covered
the financial
institutionas
assoon
soon as
as practicable
practicable
and
be subject
subject to
to piggyback
piggyback registration
registration rights
rights
and be
be
funded by
by Treasury
be funded
Treasury by
by December
December 31,
31, 2008
2008

In
will also
common stock
stock with
with an
In connection
connection with
with each
each investment,
investment, Treasury
Treasury will
also receive
receive warrants
warrants to
to purchase
purchase common
an
aggregate
market
price
equal
to
15
percent
of
the
senior
preferred
instrument.
The
exercise
price
on
aggregate market price equal to 15 percent of the senior preferred instrument. The exercise price on the
the
warrants
will be
price prior
prior to
term will
will be
warrants will
be the
the financial
financial institution’s
institution’s20-day
20-dayaverage
average market
market price
to issuance.
issuance. The
The term
be
10
years,
and
the
warrants
will
be
immediately
exercisable.
The
financial
institution
will
be
required
to file
file
10 years, and the warrants will be immediately exercisable. The financial institution will be required to
a
registration statement
as soon
soonas
aspracticable
practicableafter
afterthe
theinvestment,
investment,grant
grantpiggyback
piggyback registration
registration rights
rights to
to
a registration
statement as
Treasury,
and apply
apply to
to list
list the
the underlying
underlying common
the relevant
relevant exchange.
exchange. There
There are
are limitations
limitations
Treasury, and
common stock
stock on
on the
on
Treasury’s ability
price for
for the
to reduction
reduction
on Treasury’s
abilityto
totransfer
transferwarrants
warrants and
and the
the exercise
exercise price
the warrants
warrants is
is subject
subject to
upon
successful
completion
by
the
financial
institution
of
an
offer
of
equity
securities
generating
Tier 1
upon successful completion by the financial institution of an offer of equity securities generating Tier
1
capital.
If
the
financial
institution
does
not
have
a
sufficient
number
of
authorized
shares
of
common
capital. If the financial institution does not have a sufficient number of authorized shares of common
stock,
it is
to increase
increase the
thenumber
numberof
of authorized
authorized shares.
shares. If
If
stock, it
is required
required to
to take
take all
all actions
actions necessary
necessary to
unsuccessful,
the exercise
exerciseprice
priceof
of the
the warrants
warrantswill
will be
reduced every
every six
six months
months until
until the
number of
of
unsuccessful, the
be reduced
the number
authorized
sharesisissufficient,
sufficient, or
or the
the reduction
reduction reaches
reaches45%.
45%. In
In the
the event
eventthe
thefinancial
financial institution
institution is
authorized shares
is
unable
to obtain
or its
its common
common stock
is no
longer
unable to
obtain approval
approval to
to increase
increase the
the number
number of
of authorized
authorized shares,
shares, or
stock is
no longer
listed,
warrant will
will be
listed, the
the warrant
be exercisable
exercisable for
for senior
senior term
term debt
debt or
or another
another instrument.
instrument.

Financial
below for
for
Financial institutions
institutions will
willbe
besubject
subjecttotothe
theexecutive
executivecompensation
compensation requirements
requirements described
described below
participants
in the
TARP.
participants in
the TARP.

Eligibility
Eligibilityrequirements
requirementsfor
forfinancial
financialinstitutions
institutionsare
areset
setforth
forthininthe
theprogram
programTerm
TermSheet
Sheet published
published by
by
Treasury
and
Treasury
will
determine
eligibility
of
interested
participants.
The
definition
of a
qualified
Treasury and Treasury will determine eligibility of interested participants. The definition of
a qualified
financial
(QFI) is
than the
thedefinition
definition of
of aa financial
financial institution
institution
financial institution
institution under
under the
the program
program (QFI)
is narrower
narrower than
under
the Act.
Act. QFIs
under the
QFIsinclude
includebanks,
banks,savings
savingsassociations,
associations, bank
bank holding
holdingcompanies
companies and
and savings
savings and
and loan
loan
holding
casethat
thatare
areU.S.
U.S.entities
entitiesnot
notcontrolled
controlledby
by aaforeign
foreign bank.
bank. U.S.
holding companies,
companies, in
in each
each case
U.S. entities
entities are
are
those
organized under
under the
thelaws
lawsof
of the
theUnited
United States,
States,any
anystate,
state,the
theDistrict
Districtof
ofColumbia
Columbia or
or any
any territory
territory or
those organized
or
possession
of the
the U.S.
U.S. There
requirements that
that bank
bank holding
holding companies
loan
possession of
There are
are also
also requirements
companies or
or savings
savings and
and loan
holding
only be
be engaging
engagingin
in permitted
permitted activities
activities under
under Section
Section 4(k)
4(k) of
of the
the Bank
Bank Holding
Holding
holding companies
companies only
Company
Act
(BHC)
or
whose
depository
institution
subsidiaries
are
the
subject
of
an
application
Company Act (BHC) or whose depository institution subsidiaries are the subject of an application under
under
Section
4(c)(8) of
of the
the BHC.
BHC.
Section 4(c)(8)
Treasury
also released
releasedinformation
information regarding
regarding the
executive compensation
governance requirements
requirements for
for
Treasury has
has also
the executive
compensation and
and governance
participation
in
the
program,
as
described
below.
participation in the program, as described below.

Insurance
Program
Insurance Program
Less
is known
known about
about the
the insurance
insuranceprogram,
program,due
dueininlarge
largepart
parttotoitsitslegislative
legislativehistory.
history. Not
Not part
part of
of the
the original
original plan
Less is
plan
submitted
provision is
that argued
argued for
for its
its
submitted by
by Treasury,
Treasury, the
the insurance
insurance provision
is believed
believed by
by the
the members
members of
of Congress
Congress that
inclusion
less costly
costly alternative.
alternative. The
inconsistently throughout
inclusion to
to be
be a
a less
The program
program is
is referenced
referenced inconsistently
throughout the
the Act,
Act, and
and we
we
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expect
that this
this is
due to
to the
the last
last minute
minute nature
nature of
of the
addition. Treasury
expect that
is also
also due
the addition.
Treasuryhas
has announced
announced the
the creation
creation of
of an
an
insurance
program policy
policy team.
team. And
for Comment
insurance program
And on
on October
October 10,
10, 2008,
2008, Treasury
Treasury submitted
submitted aa public
public Request
Request for
Comment to
to
solicit
for structuring
of
solicit the
the best
best ideas
ideas for
structuringthe
theinsurance
insurance program.
program. Responses
Responses are
are due
due by
by October
October 28,
28, 2008
2008 and
and design
design of
the
program
will
commence
immediately
thereafter.
the program will commence immediately thereafter.

Guidelines
program are
are not
not required
required on
on aa specific
specific time
time frame,
frame, unlike
unlike the
purchase program.
program. The
Guidelines for
for an
an insurance
insurance program
the purchase
The
Act
does
set
forth
a
limited
number
of
requirements
and
principles
around
which
those
guidelines
will
Act does set forth a limited number of requirements and principles around which those guidelines willbe
bebased,
based,
focusing
and treatment
treatment of
of premiums.
premiums. Premiums
focusing on
on the
the establishment
establishment and
Premiums will
willbe
beestablished
established and
and collected
collected by
by Treasury
Treasury
in
for guaranteeing
no more
more than
than 100%
100% of
of the
interest on,
on, and
and principal
principal of,
in exchange
exchange for
guaranteeing no
the interest
of, troubled
troubledassets.
assets. These
These
premiums
Insurance Financing
Financing Fund
Fund(Fund),
(Fund),which
which will
will in
premiums will
willbe
bedeposited
deposited in
in the
the new
new Troubled
Troubled Assets
Assets Insurance
in turn
turn invest
invest
those
proceeds
in
Treasury
securities,
cash
or
deposits.
those proceeds in Treasury securities, cash or deposits.
The
level to
reservessufficient
sufficient to
to meet
meet anticipated
anticipated claims
claims
The Act
Act requires
requires that
that premiums
premiums be
be established
established at
at aa level
to create
create reserves
against
the
troubled
assets.
Treasury
has
the
authority
to
charge
risk-based
premiums
based
on
the
credit
risk of
of
against the troubled assets. Treasury has the authority to charge risk-based premiums based on the credit risk
particular
but Treasury
Treasury must
must publish
publish the
the methodology
methodology for
for setting
premiums. Moreover,
particular assets,
assets, but
setting those
those premiums.
Moreover, Treasury
Treasury
must
reserves sufficient
sufficient to
must set
set the
the premiums
premiums at
at rates
rates “necessary
“necessary to
to create
create reserves
to meet
meet anticipated
anticipated claims,
claims, based
based on
on
actuarial
and to
to ensure
ensure that
that taxpayers
taxpayersare
arefully
fully protected.”
protected.”
actuarial analysis,
analysis, and

Authority
Authority
As
Treasury will
will be
and insuring
insuring assets.
assets. The
The authority
authority granted
to Treasury
As noted,
noted, Treasury
be buying,
buying, selling,
selling, managing
managing and
granted to
Treasury to
to
undertake
theseactions
actionsisisflexible
flexible and
and broad.
broad. With
Treasury has
has the
the ability
ability to
all
undertake these
Withrespect
respect to
to management,
management, Treasury
to exercise
exercise all
security-holder
any acquired
acquiredassets.
assets.This
Thiswill
will include,
include, among
others, voting
voting rights,
rights, contract
security-holder rights
rights that
that accompany
accompany any
among others,
contract
rights
the exercise
exercise of
of rights
rights against
against collateral.
collateral. Treasury
broad authority
authority with
with respect
to monetization
monetization
rights and
and the
Treasury also
also has
has broad
respect to
and
disposition
of
assets.
It
may
sell
assets
or
enter
into
securities
loan
agreements,
repurchase
transactions
and disposition of assets. It may sell assets or enter into securities loan agreements, repurchase transactions or
or
“other
below
“other financial
financialtransactions
transactions in
inregard
regard to”
to”any
anyasset
asset held
held under
under the
the program.
program. See
See also
also the
the discussion
discussion below
regarding
foreclosure mitigation
mitigation efforts.
efforts.
regarding foreclosure
We
Treasury will
will follow
including
We expect
expect Treasury
followthe
theAct’s
Act’smandate
mandatetotoencourage
encourage private
private investment
investment in
in troubled
troubled assets,
assets, including
through
of loans.
loans. As
elements of
of the
the Resolution
Resolution Trust
Trust
through the
the use
use of
As several
several market
market participants
participants have
have noted,
noted, some
some elements
Corporation
for the
the private/public
private/public partnership
of the
the Act.
Act.
Corporation model
model may
may be
be used
used for
partnership elements
elements of

Price
Price Transparency
Transparency
The
Act provides
for significant
significant pricing
The Act
provides for
pricing transparency.
transparency. Within
Withintwo
twobusiness
businessdays
daysof
ofany
anypurchase,
purchase, trade
trade or
or other
other
disposition
of
a
troubled
asset,
Treasury
is
required
to
publicly
disclose
pricing
information.
The
disclosure,
which
disposition of a troubled asset, Treasury is required to publicly disclose pricing information. The disclosure, which
must
be made
madeelectronically,
electronically, will
will include
and the
thequantity
quantity involved
involved in
must be
include aa description
description of
of the
the troubled
troubled assets
assets and
in the
the
transaction
as well
well as
the price.
price. Treasury
the form
form or
or location
location of
publications, and
transaction as
as the
Treasury has
has yet
yet to
to announce
announce the
of these
these publications,
and we
we
expect
there
may
be
some
adjustments
through
the
first
auctions.
Additionally,
numerous
reports
that
include
expect there may be some adjustments through the first auctions. Additionally, numerous reports that include
information
prices and
andthe
thedetermination
determinationof
of pricing
pricing information
information are
information regarding
regarding sellers,
sellers, troubled
troubled assets,
assets, prices
are required.
required.
Market
participants
have
raised
concerns
as
to
whether
the
pricing
information
from
the
TARP
will
Market participants have raised concerns as to whether the pricing information from the TARP will constitute
constitute
market
pricing under
m arket pricing
under FAS
FAS 157.
157. We
Weexpect
expect interpretations
interpretations to
to follow
followthe
theinitial
initialreports
reportsofofpurchases
purchasesand
and sales.
sales. See
See
the
Reporting Appendix
the Act.
Act.
the Reporting
Appendix for
for more
more information
informationabout
aboutthe
thereports
reports that
that are
are required
required under
under the

Duration
Programs
Durationofof
Programs
The
purchaseand
andinsurance
insuranceprograms
programswill
willterminate
terminateon
onDecember
December31,
31,2009.
2009. Upon
Upon written
written
The troubled
troubled asset
asset purchase
certification
to
Congress
identifying
the
expected
cost,
Treasury
may
extend
the
programs
until
October
certification to Congress identifying the expected cost, Treasury may extend the programs until October 3,
3, 2010,
2010,
provided
the
extension
is
necessary
to
achieve
the
goals
of
the
provided the extension is necessary to achieve the goals of the Act.
Act.
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Executive
ExecutiveCompensation
Compensation
As
financial institutions
will be
As noted,
noted, financial
institutionsselling
sellingtroubled
troubledassets
assets to
to the
the Treasury
Treasury will
be subject
subject to
to executive
executive compensation
compensation
requirements.
See
“Bailout
Related
Tax
Changes
and
Impacts”
below
for
a
description
requirements. See “Bailout Related Tax Changes and Impacts” below for a description of
of the
the Act’s
Act’srequirements.
requirements.

Treasury
Securities
from
Sellers
Treasuryto
toAcquire
Acquire
Securities
from
Sellers
Consistent
with the
Act’s requirements
Consistent with
the Act’s
requirements for
for protection
protection of
of the
the taxpayers’
taxpayers’ investment,
investment, Treasury
Treasury must
must acquire
acquire
securities
of each
each financial
financial institution
institution that
securities of
that sells
sells troubled
troubled assets.
assets. The
Thetype
typeof
ofsecurity
securityand
and structure
structure of
of the
the
investment
depends on
onwhether
whetherthe
thefinancial
financial institution
institution has
publicly traded
investment depends
has publicly
traded securities.
securities.

Public
will be
Public Companies:
Companies: A
Afinancial
financialinstitution
institutionthat
thatisistraded
tradedon
onaanational
nationalsecurities
securities exchange
exchange will
be required
required
to
provide
Treasury
with
equity
securities.
These
can
be
in
the
form
of
warrants
for
non-voting
to provide Treasury with equity securities. These can be in the form of warrants for non-voting common
common
stock
or preferred
preferred stock,
stock, or
or warrants
warrantsfor
for voting
voting common
common stock.
stock. In
of voting
voting stock,
stock, Treasury
Treasury will
will
stock or
In the
the case
case of
agree
not to
to exercise
exercise voting
voting rights,
rights, other
other than
than class
class voting
voting rights
agree not
rights on
on matters
matters that
that could
could adversely
adversely affect
affect the
the
shares.
the warrant,
warrant, the
the voting
voting rights
rights would
shares. If
If Treasury
Treasury later
later sells
sells the
would transfer
transfer to
to the
the purchaser.
purchaser. The
The warrant
warrant
of
public company
must contain
contain aa provision
provision protecting
protecting Treasury
Treasuryifif the
the financial
financial institution
institution is
of any
any public
company must
is no
no longer
longer
publicly
traded;
either
a
provision
converting
it
to
senior
debt,
or
“appropriate
protections”
against
publicly traded; either a provision converting it to senior debt, or “appropriate protections” against that
that
risk.
risk.

Non-public
warrant for
for
Non-public Companies:
Companies: AAfinancial
financialinstitution
institutionwithout
withoutlisted
listedsecurities
securitiesmay
maysell
sellTreasury
Treasury aa warrant
common
common or
or preferred
preferred stock,
stock, or
or senior
senior debt.
debt.
Where
holding company
publicly traded
Where aa holding
company has
has publicly
traded common
common stock,
stock, we
we would
wouldexpect
expect its
itstroubled
troubledassets
assets to
to be
be held
held at
at aa
subsidiary
in
most,
if
not
all,
cases.
Given
the
benefit
of
holding
publicly
traded
securities
of
the
parent
institution,
subsidiary in most, if not all, cases. Given the benefit of holding publicly traded securities of the parent institution,
we
would expect
Treasury, looking
looking at
the purposes
purposesof
of the
the Act
Act and
and its
its responsibility
responsibility to
we would
expect Treasury,
at the
to protect
protect the
the taxpayer
taxpayer
investment,
to
establish
procedures
to
accept
securities
of
the
parent
financial
institution.
investment, to establish procedures to accept securities of the parent financial institution.

Exceptions.
de minimis
minimis exception
to the
the requirement
requirement that
that the
the financial
financial institution
institution issue
Exceptions. Treasury
Treasury may
may establish
establish aa de
exception to
issue
securities.
threshold higher
higher than
than$100
$100million;
million; any
securities. However,
However, the
the Act
Actrequires
requires that
that Treasury
Treasury cannot
cannot establish
establish aa threshold
any
financial
troubled
assets,
financial institution
institutionselling
sellingmore
morethan
than$100
$100million
millionofof
troubled
assets,ororsuch
suchlower
loweramount
amountas
as Treasury
Treasury may
may
establish,
must issue
issue securities.
securities. Additionally,
Additionally, there
legally unable
to provide
provide
establish, must
thereisisan
an exception
exception for
forissuers
issuers that
that are
are legally
unable to
securities
to Treasury.
Treasury. Treasury
an “appropriate
“appropriate alternative
alternative requirement”
requirement” for
for that
that seller
seller of
of troubled
troubled
securities to
Treasury shall
shall arrange
arrange an
assets
that
does
not
have
the
legal
authority
to
issue
securities.
An
example
would
include
a
purchase
by
assets that does not have the legal authority to issue securities. An example would include a purchase by Treasury
Treasury
of
from aa foreign
foreign financial
of troubled
troubled assets
assets from
financial authority
authorityor
orforeign
foreigncentral
centralbank
bankthat
thathad
hadacquired
acquiredthose
those troubled
troubledasset
asset
from
sufficient
from aa financial
financial institution
institutionitithad
hadrescued.
rescued. Finally,
Finally,ininthe
theevent
eventaa financial
financialinstitution
institutiondoes
doesnot
not have
have a
a sufficient
number
to issue
issue warrants,
warrants, senior
senior debt
debtwill
will be
acceptable,ifif the
the terms
termswill
will provide
number of
of authorized
authorized shares
shares to
be acceptable,
provide equivalent
equivalent
value.
value.

Structuring
limitations
Structuring Warrants.
Warrants.With
Withrespect
respecttotothe
theequity
equityunderlying
underlyingwarrants,
warrants, financial
financial institutions
institutions may
may have
have limitations
in
their
organizational
documents
authorizing
only
one
class
of
common
stock,
rendering
them
unable
to
in their organizational documents authorizing only one class of common stock, rendering them unable to issue
issue
non-voting
thesefinancial
financial institutions
institutions will
will prefer
non-voting common
common stock.
stock. As
Asaa result,
result, we
we would
would expect
expect that
that these
prefer aa preferred
preferred
stock
structure. All
anti-dilution provisions
stock structure.
Allwarrants
warrantsmust
must contain
contain market
market standard
standard anti-dilution
provisions to
to provide
provide for
foradjustments
adjustments in
in
the
event of
of stock
stock splits,
splits, stock
stock distributions,
distributions, dividends
distributions, mergers
and other
other forms
forms of
of
the event
dividends and
and other
other distributions,
mergers and
reorganization
or recapitalization.
recapitalization. In
the initial
initial financial
financial institutions
reorganization or
In structuring
structuring warrants,
warrants, the
institutions will
willneed
need to
to avoid
avoid
‘death
spiral’ provisions.
from a
decline in
in the
the trading
trading price
price of
of
‘death spiral’
provisions. Any
Anyincrease
increaseininthe
thenumber
numberof
ofshares
shares that
that results
results from
a decline
common
stock
will
result
in
the
Treasury,
or
the
third
party
to
whom
it
subsequently
sells
the
warrants,
taking
common stock will result in the Treasury, or the third party to whom it subsequently sells the warrants, taking an
an
ownership
interest larger
larger and
and with
with greater
greaterdilution
dilution for
for existing
existing holders
holders than
than initially
initially planned.
ownership interest
planned.
Participating
financial institutions
look carefully
limitations on
Participating financial
institutions will
willalso
also need
need to
to look
carefully at
at their
their other
other limitations
on issuing
issuing equity
equity
securities,
in addition
addition to
to their
their authorized
authorized amounts.
amounts. For
For example,
example, financial
financial institutions
institutions will
securities, in
willneed
need to
to consider
consider stock
stock
exchange
limitations, triggers
triggers in
in poison
pills or
exchange limitations,
poison pills
or other
other limitations
limitationsor
ortriggers
triggersinincorporate
corporate agreements.
agreements. We
We expect
expect
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the
initial warrants
will be
quickly and
limited number
of ‘standard’
the initial
warrants issued
issued will
be duplicated
duplicated quickly
and aa limited
number of
‘standard’ forms
forms of
of Treasury-held
Treasury-held
warrants
will be
warrants will
be established.
established.
The
terms and
and conditions
conditions of
of the
the individual
individual securities
securities granted
grantedunder
underthis
thisprovision
provisionwill
will be
largely in
in the
discretion
The terms
be largely
the discretion
of
Treasury,
subject
to
compliance
with
the
purposes
of
the
requirement.
Treasury
is
charged
with
acquiring
of Treasury, subject to compliance with the purposes of the requirement. Treasury is charged with acquiringassets
assets
that
protect the
the taxpayers’
taxpayers’ investment
investment through
through participation
participation in
return of
of
that protect
in the
the appreciation
appreciation of
of equity
equity securities
securities or
or the
the return
a
reasonable
premium.
Additionally,
the
investment
provides
additional
economic
protection
against
losses
a reasonable premium. Additionally, the investment provides additional economic protection against losses
incurred
of troubled
troubled assets
aswell
well as
asthe
theadministrative
administrativeexpense
expenseofofrunning
runningTARP.
TARP. We
incurred through
through sales
sales of
assets as
We expect
expect that
that
the
other TARP
TARP programs
programswill
will mirror
mirror the
TARP Capital
Program, including
including the
the requirement
requirement for
for
the other
the TARP
Capital Purchase
Purchase Program,
registration
with respect
respect to
to the
the securities
securitiesreceived
receivedby
byTreasury.
Treasury. For
For private
private companies,
companies, the
the terms
termswill
will
registration statements
statements with
need
to
provide
similar
economic
benefit
to
Treasury.
Treasury
has
the
authority
to
sell,
exercise
or
surrender
need to provide similar economic benefit to Treasury. Treasury has the authority to sell, exercise or surrender any
any
security
provisions, but
security received
received under
under these
these provisions,
but must
must protect
protect taxpayers
taxpayers when
when acting
acting under
under the
the programs.
programs.

Governance
Controls
Governance Structure
Structureand
andOversight
Oversight
Controls
Governance
Governancefor
forthe
thePrograms
Programs
A
position, Assistant
Assistant Secretary
Secretary of
of Treasury
Treasury for
A new
new position,
for Financial
FinancialStability,
Stability,was
wascreated
createdto
tosupervise
supervise the
the
implementation
the Act.
Act.
implementation of
of the
the programs
programs under
under the
The
Office of
of Financial
Financial Stability
for
The Office
Stabilitywithin
withinthe
theDepartment
DepartmentofofTreasury
Treasurywill
willbebeheaded
headedby
bythe
the Assistant
Assistant Secretary
Secretary for
Financial
Stability.
The
Assistant
Secretary
will
be
appointed
by
the
President,
with
the
consent
of
the
Senate.
Financial Stability. The Assistant Secretary will be appointed by the President, with the consent of the Senate. On
On
October
6th, Neel
Neel Kashkari
Interim Assistant
for Financial
October 6th,
Kashkari was
was named
named Interim
Assistant Secretary
Secretary for
Financial Stability
Stabilityby
bySecretary
Secretary Paulson
Paulson
until
key
until aa permanent
permanent Assistant
Assistant Secretary
Secretary is
is appointed.
appointed. On
OnOctober
October 13th,
13th, Mr.
Mr.Kashkari
Kashkariannounced
announced that
that several
several key
positions
of the
Office of
positions of
the Office
of Financial
FinancialStability
Stabilityhad
hadbeen
been filled
filledwith
withinterim
interimleaders.
leaders.These
Theseinterim
interimleaders
leadershave
have been
been
charged
with setting
the office,
office, hiring
of
charged with
setting up
up the
hiringpermanent
permanent staff,
staff, operationalizing
operationalizingthe
the programs
programs and
and identifying
identifyingeach
each of
their
their respective
respective permanent
permanent successors.
successors.
As
above in
in part,
part, within
within the
As described
described above
the Office
Officeof
ofFinancial
FinancialStability,
Stability,seven
sevenpolicy
policyteams
teamshave
havebeen
been created
created to
to develop
develop
tools
to
implement
Treasury’s
responsibilities
under
the
Act.
These
are:
tools to implement Treasury’s responsibilities under the Act. These are:
Mortgage-backed
Mortgage-backed securities
securities purchase
purchase program
program team
team (discussed
(discussed above)
above)

Whole
Whole loan
loan purchase
purchase program
program team
team (discussed
(discussed above)
above)

Insurance
program team
above)
Insurance program
team (discussed
(discussed above)
Equity
Equity purchase
purchase program
program team
team (discussed
(discussed above)
above)

Homeownership
preservation team:
team: The
The team
team is
is working
working with
with the
of Housing
Urban
Homeownership preservation
the Department
Department of
Housing and
and Urban
Development
to
maximize
the
opportunities
to
help
as
many
homeowners
as
possible,
while
protecting
Development to maximize the opportunities to help as many homeowners as possible, while protecting
taxpayers.
taxpayers.
Executive
team: The
The team
team is
is developing
developing requirements
requirementsfor
for financial
financial institutions
institutions to
to
Executive compensation
compensation team:
participate
broad equity
equity or
or direct
direct
participate in
in three
three possible
possible scenarios:
scenarios: an
an auction
auction purchase
purchase of
of troubled
troubled assets,
assets, aa broad
purchase
program
and
intervention
to
prevent
impending
failure
of
a
significant
institution.
purchase program and intervention to prevent impending failure of a significant institution.
Compliance
team: This
the Act,
Act,
Compliance team:
Thisteam
team will
willmanage
manage the
the numerous
numerous compliance
compliance responsibilities
responsibilities under
under the
including
General Accounting
Accounting Office,
Office,
including coordination
coordinationwith
withthe
theOversight
OversightBoard,
Board,on-site
on-siteengagement
engagement of
of the
the General
and
creation of
of the
Special Inspector
Inspector General
General for
for the
TARP, among
and creation
the Special
the TARP,
among others.
others.
The
new Financial
Financial Stability
Stability Oversight
of:
The new
Oversight Board
Board is
is currently
currently comprised
comprised of:
Chairman
Chairman Bernanke
Bernanke (Federal
(Federal Reserve),
Reserve),
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Secretary
Paulson (Treasury),
(Treasury),
Secretary Paulson

Director
Agency (FHFA)),
(FHFA)),
Director Lockhart
Lockhart (Federal
(Federal Housing
Housing Finance
Finance Agency
Chairman
Cox (SEC),
(SEC), and
Chairman Cox
and

Secretary
Preston (Housing
(Housing and
and Urban
Urban Development);
Development);
Secretary Preston
and
will be
when named
namedby
by the
thenew
new administration.
administration. The
and will
be comprised
comprised of
of their
their successors
successors when
The Board
Board will
willoversee
oversee the
the
Office
the Act
Act and
to
Office of
ofFinancial
FinancialStability
Stabilityand
andthe
theprograms
programs developed
developed by
by Treasury
Treasury under
under the
and make
make recommendations
recommendations to
Treasury.
sold or
or transferred
transferred or
or
Treasury. The
The Board
Board will
willremain
remainininplace
placeuntil
until1515days
daysafter
afterthe
thelast
lasttroubled
troubledasset
asset has
has been
been sold
the
last insurance
insurance contract
contract has
expired. The
the last
has expired.
The Board’s
Board’sfirst
firstmeeting
meetingoccurred
occurredlast
lastweek,
week, selecting
selecting Chairman
Chairman Bernanke
Bernanke
as
its
Chairman.
as its Chairman.
The
Special Inspector
Inspector General
General for
with the
The Special
for the
the Troubled
Troubled Asset
Asset Relief
Relief Program,
Program, appointed
appointed by
by the
the President,
President, with
the consent
consent
of
the
Senate,
will
head
the
Office
of
the
Special
Inspector
General
for
the
Troubled
Asset
Relief
Program.
of the Senate, will head the Office of the Special Inspector General for the Troubled Asset Relief Program. The
The
Special
Inspector will
will be
selected based
basedon
onintegrity
integrityand
anddemonstrated
demonstratedability
abilityin
in accounting,
accounting, auditing,
auditing, financial
financial
Special Inspector
be selected
analysis,
law, management
management analysis,
analysis,public
public administration,
administration, or
or investigations,
investigations, and
and will
will conduct
analysis, law,
conductaudits
auditsand
and issue
issue
reports
to Congress.
Congress. The
The Office
Office of
will remain
reports to
of the
the Special
Special Inspector
Inspector General
General will
remain in
inplace
place until
untilthe
thelast
lasttroubled
troubledasset
asset is
is
sold
expired.
sold or
or transferred
transferred or
or the
the related
related insurance
insurance has
has expired.
Congress
also established
establishedaaCongressional
CongressionalOversight
OversightPanel
Panelto
to review
review the
the current
current state
state of
of the
the financial
financial markets
Congress also
markets and
and
the
regulatory
system
and
submit
reports
to
Congress.
The
leadership
of
each
party
in
each
of
the
House
the regulatory system and submit reports to Congress. The leadership of each party in each of the House and
and
Senate
will appoint
panel, and
and the
the fifth
fifth member
Senate will
appoint aa member
member to
to the
the panel,
member will
willbe
beappointed
appointedby
bythe
theSpeaker
Speaker of
of the
the House
House and
and
majority
after consultation
consultation with
with the
and the
the majority
majority leader
of
majority leader
leader of
of the
the Senate,
Senate, after
the minority
minorityleader
leader of
ofthe
the Senate
Senate and
leader of
the
House.
the House.

The
Comptroller General
also given
given specific
specific responsibilities
responsibilities for
for oversight,
The Comptroller
General of
ofthe
the United
UnitedStates
States was
was also
oversight, auditing
auditing and
and
reporting
under
the
Act.
The
Comptroller
General
will
be
providing
periodic
reports
to
committees
of
reporting under the Act. The Comptroller General will be providing periodic reports to committees ofCongress
Congress at
at
least
every 60
60 days
daysas
aswell
wellas
asan
anannual
annualaudit
auditofofthe
thefinancial
financialstatements
statementsofofthe
theTARP.
TARP. The
The Comptroller
Comptroller General
least every
General
has
responsibilities until
expired.
has responsibilities
untilthe
thelast
lastasset
asset is
is sold
sold or
or transferred
transferred or
or the
the related
related insurance
insurance has
has expired.

Consultation
Consultation
The
provisions for
program specifically
specifically identify
The provisions
for the
the establishment
establishment of
of the
the purchase
purchase program
identify those
those with
with whom
whom Treasury
Treasury shall
shall
consult
in its
of authority.
authority. These
Reserve, FDIC,
FDIC, Comptroller
Comptroller of
consult in
its exercise
exercise of
These include
include the
the Federal
Federal Reserve,
of the
the Currency,
Currency, the
the
Director
Office of
of the
the National
National Credit
Credit Union
Union Administration
Administration Board,
Director of
of the
the Office
of Thrift
ThriftSupervision,
Supervision, the
the Chairman
Chairman of
Board, and
and
the
Secretary
of
Housing
and
Urban
Development.
the Secretary of Housing and Urban Development.

Reporting
Controls
Reportingand
andInternal
Internal
Controls
Each
of the
groups or
or individuals
individuals referenced
structure for
for the
is required
required to
Each of
the groups
referenced above
above in
in the
the governance
governance structure
the programs
programs is
to
make
special or
or regular
regular reports
reportstotothe
theCongressional
Congressionalcommittees
committeeswith
withresponsibility
responsibilityfor
forthe
thefinancial
financialindustry.
industry. An
An
make special
overview
of
these
may
be
found
in
the
Reporting
Appendix
at
the
end
of
this
article.
Many
of
the
special
reports
overview of these may be found in the Reporting Appendix at the end of this article. Many of the special reports are
are
described
below under
under “Other
“Other EESA
Impacts.”
described below
EESA Impacts.”

Treasury
has also
alsoannounced
announcedits
itscommitment
commitment “to
“to an
and transparent
transparent program”
program” and
Treasury has
an open
open and
and noted
noted that
that
“[t]ransparency
“[t]ransparency will
willnot
notonly
onlygive
givethe
theAmerican
Americanpeople
people comfort
comfort in
in our
our execution,
execution, itit will
willgive
givethe
themarkets
markets confidence
confidence
in
form our
our action
action will
will take.”
in what
what form
take.”

Spending
SpendingAuthority
Authority
Treasury
currently has
has$250
$250billion
billion available
availableunder
underthe
theAct.
Act. An
An additional
additional $100
$100billion
billion will
will be
Treasury currently
be immediately
immediately
available
to
Treasury
when
the
President
certifies
to
Congress
that
it
is
needed.
Thereafter,
the
available to Treasury when the President certifies to Congress that it is needed. Thereafter, the President
President can
can
9
9

Attorney
Attorney Advertisement
Advertisement

Document hosted at
http://www.jdsupra.com/post/documentViewer.aspx?fid=d871a6b4-fd44-4b07-a7dd-c807fcf7c411

submit
report detailing
submit to
to Congress
Congress a
a report
detailing Treasury’s
Treasury’splan
planto
toexercise
exercise authority
authorityunder
underthe
theAct.
Act.Unless
UnlessCongress
Congresspasses
passes aa
joint
plan within
within the
provided in
in the
the Act,
Act, the
the final
final $350
$350billion
billion will
will be
joint resolution
resolution disapproving
disapproving the
the plan
the tight
tight timeframe
timeframe provided
be
made
available. Detailed
made available.
Detailed provisions
provisionshave
have been
been included
included for
for fast
fast track
track review
reviewby
byCongress
Congress of
of any
any such
such report.
report.

Offset
by the
the Insurance
Insurance Fund
Fund
Offset by
Amounts
Insurance Financing
Financing Fund
Fund will
will offset
Amounts on
on deposit
deposit in
in the
the Troubled
Troubled Assets
Assets Insurance
offsetthe
the amounts
amounts outstanding
outstanding under
under
the
insurance
program
for
purposes
of
determining
the
aggregate
amount
outstanding
under
the
Act. The
the insurance program for purposes of determining the aggregate amount outstanding under the Act.
The
aggregate
value of
of the
the securities
securities being
being insured
insured will
will be
aggregate value
be reduced
reduced by
by the
the amount
amount on
on deposit
deposit in
in the
the Fund
Fund and
and such
such net
net
amount
will be
available under
under the
the Act.
Act.
amount will
be applied
applied to
to reduce
reduce the
the amount
amount available

Money
Market Guarantees
Money Market
Guarantees
Any
by Treasury
Treasury to
money market
market funds
funds under
the Treasury
Treasury Money
Any funds
funds expended
expended by
to guarantee
guarantee money
under the
Money Market
Market Guarantee
Guarantee
Program
announced
on
September
29,
2008,
must
be
reimbursed
from
funds
under
the
Act.
This
Program announced on September 29, 2008, must be reimbursed from funds under the Act. Thisguarantee
guarantee
program
to terminate
terminate on
on December
December 31,
31, 2008,
2008, and
and the
the Act
Act specifically
specifically prohibits
of
program is
is scheduled
scheduled to
prohibits the
the establishment
establishment of
any
future guarantee
programsunder
underthe
theExchange
ExchangeStabilization
StabilizationAct
Actfor
for the
the money
moneymarket
marketindustry.
industry. As
any future
guarantee programs
As aa result,
result,
any
future programs
would have
developed under
under the
the authority
authority given
given Treasury
Treasury under
under the
the Act.
Act. Recent
any future
programs would
have to
to be
be developed
Recent reports
reports
have
disclosed that
that numerous
numerous sponsors
sponsors of
of money
money market
market funds
funds have
signed up
up for
for the
program to
to
have disclosed
have signed
the guarantee
guarantee program
provide
for investors.
provide market
market confidence
confidence for
investors.

Funds
for Oversight
Funds for
Oversight
The
Office of
General for
for the
the TARP,
TARP, established
established by
by the
theAct,
Act, will
will have
auditing,
The Office
of the
the Special
Special Inspector
Inspector General
have numerous
numerous auditing,
inspection
and
reporting
responsibilities.
Funds
in
the
amount
of
$50
million
have
been
earmarked
for
inspection and reporting responsibilities. Funds in the amount of $50 million have been earmarked for the
the Special
Special
Inspector,
from the
under the
the Act.
Act.
Inspector, from
the amount
amount authorized
authorized under
Recoupment
Recoupment

If,
TARP results
in aa net
net shortfall,
shortfall, the
the President
President will
will be
If, after
after five
five years,
years, the
the TARP
results in
be required
required to
to submit
submit aa proposal
proposal to
to recoup
recoup
from
the
financial
industry
the
shortfall.
The
proposal
must
be
a
legislative
solution
preventing
the
program
from
from the financial industry the shortfall. The proposal must be a legislative solution preventing the program from
adding
to
the
deficit.
The
recoupment
provision
provides
no
additional
detail,
including
no
identification
of
the
adding to the deficit. The recoupment provision provides no additional detail, including no identification of the
constituent
membersof
ofthe
the“financial
“financial industry.”
industry.”
constituent members

TARP
Contractors
under
thethe
Act2
TARPAdvisors:
Advisors:Government
Government
Contractors
under
Act2
It
of the
the Act
Act that
that Treasury
Treasury will
will need
lot of
of help
implementing the
of
It is
is clear
clear from
from the
the broad
broad scope
scope of
need aa lot
help implementing
the requirements
requirements of
the
Act,
including
asset
managers,
servicers,
property
managers,
expert
consultants,
and
other
similar
service
the Act, including asset managers, servicers, property managers, expert consultants, and other similar service
providers.
by the
the Act
Act for
for service
providers with
with the
providers. While
Whiletremendous
tremendous opportunities
opportunitiesare
are presented
presented by
service providers
the requisite
requisite
capabilities
and
resources
to
contract
with
Treasury,
there
are
commensurate
risks
for
anyone
not
in
capabilities and resources to contract with Treasury, there are commensurate risks for anyone not experienced
experienced in
contracting
contracting with
withthe
the federal
federal government.
government. As
Asdemonstrated
demonstratedininother
otheremergency
emergencyor
orurgent
urgentsituations
situationssuch
such as
as
Hurricane
rushed in
in without
without carefully
carefully considering
the pitfalls
pitfalls of
Hurricane Katrina
Katrina and
and the
the Iraq
Iraq War
War where
where contractors
contractors rushed
considering the
of
dealing
with the
misstepscan
canand
anddo
doresult
resultininnot
notonly
onlyfinancial,
financial,criminal,
criminal, and
andcivil
civil liabilities,
liabilities, but
dealing with
the government,
government, missteps
but also
also
suspension
and
debarment
from
any
future
contracting
with
the
federal
government.
suspension and debarment from any future contracting with the federal government.

Treasury’s
Authority
Treasury’sWaiver
Waiver
Authority
The
Act grants
Treasury broad
broad authority
authority to
to waive
waive specific
The Act
grants Treasury
specific provisions
provisions of
ofthe
the procurement
procurement regulations,
regulations, the
the Federal
Federal
Acquisition
AcquisitionRegulation
Regulation(FAR),
(FAR),upon
uponaadetermination
determinationthat
that“urgent
“urgentand
and compelling
compellingcircumstances
circumstances make
make compliance
compliance
2
SeeMorrison
Morrison&
& Foerster
FoersterLLP’s
LLP’s News
News Bulletin
Bulletin “Recovery
2 See
“Recovery Legislation
LegislationCreates
Creates Both
Both Opportunities
Opportunities and
and Risks
Risks for
for Government
Government Contractors”
Contractors” at
at
http://www.mofo.com/news/updates/files/14545.html
http://www.mofo.com/news/updates/files/14545.html
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with
provisions contrary
contrary to
to the
the public
public interest.”
interest.” The
with such
such provisions
The intent
intent of
of this
this waiver
waiver authority
authorityisis to
to streamline
streamline the
the
process
by which
which Treasury
Treasury enters
enters into
into contracts
contracts with
with firms
firms for
will need
process by
for the
the full
fullrange
range of
of services
services Treasury
Treasury will
need to
to carry
carry
out
the Act.
Act. The
and publish
publish program
program guidelines
guidelines for
for implementing
implementing the
the Act,
Act, but
out the
The Act
Act requires
requires that
that Treasury
Treasury develop
develop and
but
itit is
from the
in the
the Act
Act whether
whether all
all or
or any
any potential
potential contractors
contractorswill
will be
be fully
fully relieved
is not
not clear
clear from
the language
language in
relieved from
from the
the
cumbersome
and often
often risky
risky rules
rules and
and regulations
regulations normally
normally associated
with federal
procurements, particularly
particularly
cumbersome and
associated with
federal procurements,
since
many
of
the
most
burdensome
requirements
are
imposed
by
statutes.
since many of the most burdensome requirements are imposed by statutes.

Use
Procedures
Use of
of Streamlined
StreamlinedProcurement
Procurement
Procedures
Treasury
last week
week that
that itit anticipated
anticipated awarding
the FAR
FAR
Treasury announced
announced last
awarding aa number
number of
of procurement
procurement contracts
contracts under
under the
using
other
than
full
and
open
competition.
Normally,
the
Competition
in
Contracting
Act
requires
federal
using other than full and open competition. Normally, the Competition in Contracting Act requires federal
agencies
to award
award procurement
procurementcontracts
contractsby
byconsidering
consideringoffers
offers from
from all
all interested
and responsible
responsibleparties.
parties. A
A
agencies to
interested and
Federal
agency
may,
however,
limit
competition
when,
inter
alia,
the
need
for
the
supplies
or
services
is
of
such
Federal agency may, however, limit competition when, inter alia, the need for the supplies or services is of such
“unusual
compelling urgency”
urgency” that
government would
would be
be seriously
seriously injured
injured unless
unlessititcould
couldlimit
limit
“unusual and
and compelling
that the
the government
competition.
number of
competition. Based
Basedon
onthe
thecurrent
currentcircumstances,
circumstances, Treasury
Treasury has
has already
already awarded
awarded aa number
of contracts
contracts under
under the
the
FAR
using other
other than
than full
full and
competition. InInaddition,
FAR using
and open
open competition.
addition,Treasury
Treasuryhas
hasissued
issuedseveral
several procurement
procurement documents
documents
and
established aaformal
formal procurement
procurement process
processand
andreview
reviewcommittees.
committees. Treasury
Treasury is
is also
also seeking
seeking to
to retain
retain financial
financial
and established
agents
under
separate
statutory
authority
to
conduct
transactions
on
its
behalf,
for
example
where
Treasury
agents under separate statutory authority to conduct transactions on its behalf, for example where Treasury needs
needs
the
services of
of an
anasset
assetmanager.
manager.Contracting
Contractingopportunities
opportunitieswill
will be
beposted
postedatatwww.fedbizopps.gov
www.fedbizopps.govand/or
the services
and/or
www.fpds.gov.
would be
www.fpds.gov. Businesses
Businesses may
may submit
submit capability
capabilitystatements
statements to
tothe
the Treasury
Treasury at
at ootpe@do.treas.gov
ootpe@do.treas.gov and
and would
be
well
for sole
awards or
or other
other awards
awards based
basedon
onlimited
limited competition.
competition.
well advised
advised to
to do
do so
so to
to position
position themselves
themselves for
sole source
source awards

While
the authority
authority to
to waive
waive many
many of
of the
the FAR
FAR provisions
provisions governing
it
While Treasury
Treasury has
has the
governing administration
administration of
of the
the contracts,
contracts, it
is
likely
that
the
contracts
awarded
by
Treasury
will
retain
many
of
their
traditional
FAR
characteristics
and,
of
is likely that the contracts awarded by Treasury will retain many of their traditional FAR characteristics and, of
course,
the obligations
obligations and
risks associated
associated with
with them.
them. For
course, the
and risks
For example,
example, the
the Act
Actimposes
imposes requirements
requirements that
that are
are already
already
covered
to
some
extent
in
the
FAR,
such
as:
covered to some extent in the FAR, such as:

participation
participation of
of minorities
minoritiesand
andwomen
womenininthe
thecontracting
contractingprocess
process to
to the
the maximum
maximum extent
extent practicable,
practicable,
safeguarding
against conflicts
conflicts of
or
safeguarding against
of interest
interest by
by contractors
contractors or
or advisors,
advisors, as
as well
wellas
as those
those purchasing
purchasing or
managing
managing troubled
troubled assets,
assets,

post-employment
post-employment restrictions
restrictions for
for certain
certain employees,
employees, and
and
total
by the
the Comptroller
Comptroller General
total access
access by
General and
and the
the Inspector
Inspector General
General to
to audit
audit contractors’
contractors’books
books and
and records.
records.
As
result, potential
service providers
providers that
new to
to federal
federal contracting
contracting would
As aa result,
potential contractors
contractors and
and service
that are
are new
would be
be well
well advised
advised to
to
review
conditions of
review the
the terms
terms and
and conditions
of any
any such
such contracts
contracts very
very closely
closelyto
toensure
ensure they
they understand
understand the
the risks
risks and
and the
the
internal
internal compliance
compliance infrastructure
infrastructure they
they will
willneed
need to
to implement
implementthese
these government-unique
government-unique requirements.
requirements.

Government
Requirements
GovernmentContract-Unique
Contract-Unique
Requirements
By
the FAR
FAR already
already provides
providesfor
for the
theacquisition
acquisition of
of “commercial
“commercial items,”
By way
way of
of example,
example, the
items,” including
including services,
services, using
using
streamlined
procedures
and
terms
and
conditions
that
are
more
in
line
with
standard
commercial
streamlined procedures and terms and conditions that are more in line with standard commercial practices
practices than
than
traditional
traditional federal
federalprocurements.
procurements. For
Forone,
one,Commercial
CommercialItem
ItemAcquisitions
Acquisitionsconducted
conductedunder
under FAR
FARPart
Part 12
12 generally
generally
relieve
and subcontractors
subcontractors —
— from
from some
some of
of the
the most
most troublesome
troublesome and
and highest
highest risk
risk requirements
relieve the
the contractor
contractor —
— and
requirements
of
the Cost
Cost Accounting
Accounting Standards
Standards (CAS)
(CAS) and
and the
the Truth
Truth in
in Negotiations
Negotiations
of traditional
traditionalfederal
federalprocurements,
procurements, such
such as
as the
Act
into Commercial
with the
Act (TINA).
(TINA). Even
Evenso,
so,when
when commercial
commercialcompanies
companies enter
enter into
Commercial Item
Item contracts
contracts with
the federal
federal
government,
they
are
subject,
inter
alia,
to
the
requirements
identified
below.
Compliance
with
government, they are subject, inter alia, to the requirements identified below. Compliance witheach
each of
ofthese
these
requirements
involves
training,
periodic
internal
audits,
and
the
establishment,
maintenance,
and
adherence
to
requirements involves training, periodic internal audits, and the establishment, maintenance, and adherence to
government
government contract-unique
contract-unique systems
systems and
and procedures.
procedures.

Bribery
with
Bribery and
and Illegal
IllegalGratuities.
Gratuities.Contractors
Contractorsare
areprohibited
prohibitedby
bycriminal
criminalstatutes
statutes and
and regulations,
regulations, with
limited
limited exceptions,
exceptions, from
from providing
providinggifts
giftsor
orgratuities
gratuitiestotofederal
federalemployees.
employees. These
These prohibitions
prohibitionsencompass
encompass
11
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many
providing meals
many activities
activities that
that are
are common
common in
in the
the commercial
commercial arena
arena (e.g.,
(e.g., providing
meals to
to customers).
customers). Employees
Employees
must
be trained
trained to
to avoid
avoid providing
providing illegal
illegal gratuities.
must be
gratuities.

Conflicts
Conflicts of
of Interest.
Interest. Contractors
Contractors are
are prohibited
prohibited by
by criminal
criminalstatutes
statutes and
and regulations
regulations from
from discussing
discussing
employment
with
certain
federal
employees.
Similarly,
former
federal
employees
are
limited in
employment with certain federal employees. Similarly, former federal employees are limited
in the
the types
types
of
they may
may perform
perform if
if later
by a
contractor. Compliance
of services
services they
later retained
retained by
a contractor.
Compliance with
withthese
these requirements
requirements
involves
involves the
the establishment
establishment and
and use
use of
of comprehensive
comprehensive screening
screening procedures
procedures by
by Human
Human Resources
Resources
personnel.
personnel.
Anti-Kickback.
of which
which is
Anti-Kickback. Contractors
Contractorsare
are prohibited
prohibited from
fromreceiving
receivingaa kickback,
kickback, the
the purpose
purpose of
is to
to
improperly
obtain
or
reward
favorable
treatment
in
connection
with
a
federal
prime
contract
or
improperly obtain or reward favorable treatment in connection with a federal prime contract or
subcontract.
be trained
trained to
to identify
identify and
kickbacks.
subcontract. Purchasing
Purchasing personnel
personnel must
must be
and refuse
refuse kickbacks.

Lobbying
Lobbying Restrictions.
Restrictions. Contractors
Contractors are
are prohibited
prohibited from
from using
using federally
federally appropriated
appropriated funds
funds to
to lobby
lobby for
for the
the
award
of
a
government
contract.
award of a government contract.

Procurement
information,
Procurement Integrity.
Integrity. Contractors
Contractorsare
are prohibited
prohibited from
from obtaining
obtaining contractor
contractor bid
bid or
or proposal
proposal information,
or
agency procurement
procurement information,
information, prior
or sensitive
sensitive agency
prior to
to the
the award
award of
of aa federal
federal contract.
contract. Employees
Employees must
must be
be
trained
to refrain
refrain from
from soliciting
soliciting or
this type
type of
of information.
information.
trained to
or obtaining
obtaining this
Service
Contract Act.
Service Contract
Act. Service
Servicecontractors
contractorsmust
mustpay
paytheir
theirservice
serviceemployees
employeesnot
notless
lessthan
thanthe
the wages
wages set
set
forth
of Labor
forth in
in the
the applicable
applicable Department
Department of
Labor wage
wage determination.
determination. Contractors
Contractors must
must implement
implement procedures
procedures
to
that all
all service
who perform
required by
by the
to ensure
ensure that
service employees
employees who
perform services
services under
under the
the contract
contract are
are paid
paid as
as required
the
wage
determination.
wage determination.
Equal
Equal Opportunity
Opportunity and
and Affirmative
AffirmativeAction.
Action.Contractors
Contractorsmust
mustnot
notdiscriminate
discriminate against
against minorities,
minorities, women,
women,
disabled
individuals,
disabled
veterans,
and
Vietnam
era
veterans.
Contractors
must
establish
written
disabled individuals, disabled veterans, and Vietnam era veterans. Contractors must establish written
affirmative
of
affirmative action
action programs
programs and
and comply
comply with
withthe
the extensive
extensive regulations
regulations promulgated
promulgated by
by the
the Department
Department of
Labor
Labor (including
(including reporting
reporting requirements).
requirements).
Subcontracting.
Subcontracting. Contractors
Contractorsmust
mustestablish
establish aa written
written subcontracting
subcontracting plan
plan that
that details
details the
the efforts
efforts the
the
contractor
will
make
to
assure
that
small
business,
small
disadvantaged
business,
veteran-owned
small
contractor will make to assure that small business, small disadvantaged business, veteran-owned small
business,
service-disabled veteran-owned
veteran-owned small
small business,
HUBZone, and
business, service-disabled
business, HUBZone,
and women-owned
women-owned small
small business
business
concerns
will have
opportunity to
for subcontracts.
concerns will
have an
an opportunity
to compete
compete for
subcontracts. The
The contractor
contractor must
must strive
strive to
to meet
meet the
the
total
percentage dollar
dollar goals
goals for
for subcontracting
subcontracting to
to these
these entities
entities identified
identified in
total and
and percentage
in the
the subcontracting
subcontracting plan.
plan.
Record
Retention. Contractors
retain all
all directly
Record Retention.
Contractors must
must retain
directly pertinent
pertinent records
records involving
involvingtransactions
transactions related
related to
to
particular
contracts
for
specified
periods
of
time
(two
to
three
years
depending
upon
the
requirement).
particular contracts for specified periods of time (two to three years depending upon the requirement).
Whether
has retained
retained or
or will
will retain
Whether Treasury
Treasury has
retain any
any of
of the
the requirements
requirements identified
identified above
above is
is unknown,
unknown, but
but even
even paredpareddown
FAR
requirements
can
impose
additional
burdens
on
commercial
companies,
requiring
modification
of
down FAR requirements can impose additional burdens on commercial companies, requiring modification of
existing
to accommodate
accommodate the
thegovernment-unique
government-unique requirements
requirements and
and implementation
implementation of
of
existing policies
policies and
and procedures
procedures to
programs
to ensure
ensure continued
continued compliance.
compliance. Notably,
programs to
Notably,aarecently
recentlyawarded
awarded contract
contract for
forinvestment
investmentmanagement
management
services
contains traditional
traditional non-commercial
item FAR
FAR provisions.
services contains
non-commercial item
provisions.

Conflicts
ConflictsofofInterest
Interest
Treasury
also set
setforth
forth interim
interim guidelines
guidelines for
for conflicts
conflicts of
(COI). Conflicts
Treasury also
of interest
interest (COI).
Conflictsofofinterest,
interest,whether
whether actual
actual or
or
potential,
can
exist
at
the
organizational
level
or
pertain
to
an
individual
employee.
Organizational
conflicts
of
potential, can exist at the organizational level or pertain to an individual employee. Organizational conflicts of
interest
may arise
where the
the substance
substanceof
ofaacontractor’s
contractor’s work
work affects
affects other
other interests
of the
interest may
arise where
interests of
the contractor,
contractor, such
such as
as
another
businessunit
unit or
or affiliate.
affiliate. They
to sensitive,
sensitive, non-public
non-public
another business
Theymay
mayalso
alsoarise
arisewhere
wherethe
thecontractor
contractorhas
has access
access to
information
information about
about its
its competitors
competitors or
or future
future solicitations,
solicitations, for
for example.
example. Personal
Personal conflicts
conflicts of
ofinterest
interest may
may arise
arise
because
of
an
individual
employee’s
previous
work
with
the
government
or
because
of
his
or
her
own
financial
because of an individual employee’s previous work with the government or because of his or her own financial
interests.
potential conflicts
interests. To
To address
address potential
conflicts of
ofinterest,
interest, the
the COI
COIguidelines
guidelinesset
set forth
forthaa number
number of
ofsteps
steps that
that Treasury
Treasury
should
consider
in
soliciting
and
awarding
contracts,
including,
inter
alia:
should consider in soliciting and awarding contracts, including, inter alia:
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Obtaining
Obtaining non-disclosure
non-disclosureagreements
agreements and
and COI
COI agreements;
agreements;

Requiring
actual or
or potential
potential COIs
COIs and
and to
to submit
submit COI
COI mitigation
mitigation plans;
Requiring potential
potential offerors
offerors to
to disclose
disclose actual
plans;
Evaluation
negotiation of
of COI
COI mitigation
Evaluation and
and negotiation
mitigation plans
plans during
during source
source selection;
selection;

Establishing
minimum standards
for COI
COI mitigation
Establishing minimum
standards for
mitigation plans;
plans; and
and
Notifying
will owe
duty into
into
Notifyingcontractors
contractors that
that they
they will
owe aa fiduciary
fiduciaryduty
dutyto
toTreasury
Treasury and
and incorporating
incorporating that
that duty
contracts.
contracts.
Contractors
are unable
unable to
to mitigate
mitigate aa COI
COI adequately
adequatelywill
will generally
generally be
beineligible
ineligible for
for award.
award. However,
COI
Contractors that
that are
However, the
the COI
guidelines
do
suggest
that
a
COI
may
be
waived
after
coordination
with
the
Treasury
Senior
Procurement
guidelines do suggest that a COI may be waived after coordination with the Treasury Senior Procurement
Executive.
Executive.

Pending
PendingOpportunities
Opportunities
Treasury
Processfor
forSelecting
SelectingAsset
AssetManagers
ManagersPursuant
Pursuanttotothe
theEmergency
EmergencyEconomic
EconomicStabilization
Stabilization Act
Act of
of
Treasury released
released Process
2008
and
Procurement
Authorities
and
Procedures,
outlining
broadly
the
process
it
will
undertake
to
retain
2008 and Procurement Authorities and Procedures, outlining broadly the process it will undertake to retain asset
asset
managers
underits
itsfinancial
financial agent
agent authority.
authority. Asset
will be
managers under
Asset managers
managers will
be financial
financialagents
agents of
of the
the United
UnitedStates
States and
and not
not
contractors.
Treasury
also
outlined
the
procedures
it
would
use
to
obtain
supplies
and
services
under
the
FAR,
contractors. Treasury also outlined the procedures it would use to obtain supplies and services under the FAR,
noting
would be
using other
other than
than full
full and
open competition.
competition.
noting that
that itit anticipated
anticipated that
that aa number
number of
of contracts
contracts would
be awarded
awarded using
and open

On
October 6th,
6th, Treasury
Treasury released
releasedthree
threeNotices
Noticesfor
forFinancial
FinancialInstitutions
Institutions soliciting
soliciting responses
from institutions
institutions
On October
responses from
seeking
to
provide
(1)
securities
asset
management
services,
(2)
whole
loan
asset
management
services
or (3)
(3)
seeking to provide (1) securities asset management services, (2) whole loan asset management services or
custodian,
accounting,
auction
management
and
other
infrastructure
services.
The
deadline
for
responses
custodian, accounting, auction management and other infrastructure services. The deadline for responses under
under
each
Notice was
was October
October 8th.
8th. On
into aa contract
contract with
with an
each Notice
On October
October 13th,
13th, Treasury
Treasury announced
announced that
that itit had
had entered
entered into
an
investment
consultant. This
investment management
management consultant.
Thisconsultant
consultantwas
wasretained
retainedby
byTreasury
Treasuryto
toreview
reviewthe
theasset
asset manager
manager
proposals
and commenced
commenced work
work immediately
immediately reviewing
proposals and
reviewingthe
thehundreds
hundredsof
ofsubmissions
submissionsfor
forsecurities
securitiesasset
asset manager
manager
and
whole
loan
asset
manager.
Also
announced
was
the
retention
of
a
law
firm
to
provide
advice
on
the equity
equity
and whole loan asset manager. Also announced was the retention of a law firm to provide advice on the
program
structuring.
program structuring.
On
October 14th,
14th, Treasury
Treasury announced
announcedthat
thatititentered
enteredinto
intoaathree
threeyear
yearcontract
contractwith
withThe
TheBank
BankofofNew
NewYork
York Mellon
Mellon
On October
to
act
as
custodian
under
the
TARP,
and
to
provide
the
accounting
of
record
for
the
portfolio,
hold
all
cash
and
to act as custodian under the TARP, and to provide the accounting of record for the portfolio, hold all cash and
assets
in the
theportfolio,
portfolio, provide
required by
by
assets in
provide for
forpricing
pricingand
andasset
asset valuation
valuationservices,
services, track
trackunique
uniqueasset
asset attributes
attributes as
as required
the
Act,
such
as
linkages
to
executive
compensation
limits
and
to
warrants
received
from
financial
institutions,
the Act, such as linkages to executive compensation limits and to warrants received from financial institutions,
support
conducting reverse
auctions for
for the
support the
the acquisition
acquisitionof
ofsecuritized
securitizedassets
assets by
by serving
serving as
as auction
auction manager
manager and
and conducting
reverse auctions
the
troubled
andprovide
provideall
all related
relatedinfrastructure
infrastructureneeds.
needs.Treasury
Treasuryhired
hiredBank
Bankof
ofNew
NewYork
York Mellon
Mellon using
troubled assets
assets and
using its
its
financial
authorities.
financial agent
agent selection
selection authorities.

As
described above,
above,Treasury
Treasuryrecently
recentlyannounced
announcedequity
equityinvestments
investmentsininseveral
severalfinancial
financialinstitutions.
institutions. Additional
Additional
As described
contracts
will be
into with
with two
implement internal
contracts will
be entered
entered into
two accounting
accounting firms
firms to
to provide
provide auditing
auditingservices
services and
and implement
internal
control
control systems.
systems.

Mortgage
and
Homeowner
Protection
MortgageLoss
Loss Mitigation
Mitigation
and
Homeowner
Protection
The
Act’s purpose
includes, and
and requires
requires that
that in
in implementing
implementing its
The Act’s
purpose statement
statement includes,
its programs
programs Treasury
Treasury consider:
consider:
protection
of
home
value,
preservation
of
homeownership
and
stabilization
of
communities.
Specific provisions
protection of home value, preservation of homeownership and stabilization of communities. Specific
provisions
exist
to encourage
encourageforeclosure
foreclosuremitigation
mitigation efforts.
efforts.
exist to
Treasury
must coordinate
coordinate with
with the
Reserve,the
theFHFA
FHFA and
and the
the FDIC
FDIC (together
(together with
with Treasury,
“Federal
Treasury must
the Federal
Federal Reserve,
Treasury, the
the “Federal
property
in its
its capacity
an owner
owner of
of mortgages
mortgages and
and mortgage-related
mortgage-related securities,
securities, to
to identify
identify
property managers”),
managers”), each
each in
capacity as
as an
opportunities
of troubled
troubled assets
assetsthat
thatwill
will improve
improve Treasury’s
Treasury’s ability
ability to
opportunities for
for the
the acquisition
acquisition of
of classes
classes of
to improve
improve loan
loan
modification
and
the
restructuring
process.
Modifications
of
existing
mortgages
are
encouraged
through
modification and the restructuring process. Modifications of existing mortgages are encouraged through use
use of
of the
the
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HOPE
as well
well as
by effecting
effecting term
rate reductions,
reductions,principal
principal write-downs,
write-downs,
HOPE for
for Homeowners
Homeowners Program,
Program, as
as by
term extensions,
extensions, rate
increases
in the
theproportion
proportion of
of loans
loans within
within a
pooled structure
structure allowed
allowed to
to be
be modified,
modified, or
or removal
removal of
increases in
a pooled
of other
other
limitations
the
limitations on
on modifications.
modifications. With
Withrespect
respecttotomulti-family
multi-familydwellings,
dwellings,
theFederal
Federalproperty
propertymanagers
managers are
are required
required
to
ensure
continuation
of
existing
rental
subsidies
and
undertake
modifications
that
provide
for
sufficient
cash flow
flow
to ensure continuation of existing rental subsidies and undertake modifications that provide for sufficient cash
to
maintain
decent
and
safe
conditions
at
the
property.
to maintain decent and safe conditions at the property.

Additionally,
appropriate, to
to any
any reasonable
reasonableloan
loanmodification
modification requests.
requests. This
This
Additionally,Treasury
Treasurymust
must consent,
consent, where
where appropriate,
includes
requestsrelated
relatedto
toindividual
individual loans,
loans, including
including term
rate reductions
reductions and
andprincipal
principal write-downs,
write-downs,
includes requests
term extensions,
extensions, rate
as
well as
requestsrelated
relatedtotopools
poolsofofmortgages,
mortgages,including
includingamending
amending contracts
contractsto
to permit
permit an
an increased
increased proportion
proportion
as well
as requests
of
in aa pool
pool to
to be
be modified
modified or
or other
other removal
removal of
of limitations
limitations on
on modifications.
modifications.
of loans
loans in
Treasury
must balance
balance its
its many
many purposes,
purposes,including
including these
theseforeclosure
foreclosuremitigation
mitigation efforts
efforts and
Treasury must
and helping
helping the
the
homeowner,
with
protecting
taxpayer
resources
and
providing
stability
and
preventing
disruption
to the
the financial
financial
homeowner, with protecting taxpayer resources and providing stability and preventing disruption to
markets.
markets.

Other
Other EESA
EESAImpacts
Impacts
Treasury
with
Foreign
Authorities
and Central
Banks Banks
TreasuryCoordination
Coordination
with
Foreign
Authorities
and Central
The
Act requires
coordinate, as
as appropriate,
appropriate, with
with foreign
foreign financial
to
The Act
requires that
that Treasury
Treasury coordinate,
financial authorities
authorities and
and central
central banks
banks to
work
of similar
central banks.
banks. This
work toward
toward the
the establishment
establishment of
similar programs
programs by
by such
such authorities
authorities and
and central
This reflects
reflects the
the
concern
by many
many in
in Congress
that U.S.
U.S. taxpayers
taxpayers should
should not
not assume
assumesole
soleresponsibility
responsibilityfor
for the
the bailout
bailout of
of non-U.S.
concern by
Congress that
non-U.S.
financial
institutions.
As
discussed
below,
on
October
10,
2008,
the
G-7
finance
ministers
and
central
bank
financial institutions. As discussed below, on October 10, 2008, the G-7 finance ministers and central bank
governors
issued aaPlan
Plan of
of Action
Action that
that outlines
outlines aa commitment
commitment to
governors issued
to work
work together
together to
to take
take action
actionto
toaddress
address the
the
current
current liquidity,
liquidity,banking
bankingand
andmarket
marketenvironment.
environment.While
Whileestablishment
establishmentofofaapurchase
purchase or
or insurance
insurance program
program is
is
not
specifically identified,
identified, the
outlined in
in the
the Plan
Planalign
align with
with the
the purposes
purposesofofthe
theAct.
Act. And
And in
in the
the following
following
not specifically
the goals
goals outlined
days,
Treasury has
hasclarified
clarified its
its commitment
commitment to
to purchasing
purchasingequity
equityof
of U.S.
U.S. financial
financial institutions
institutions to
to improve
improve capital
days, Treasury
capital
and
encourage
lending.
and encourage lending.

Additionally,
the Act’s
Act’s provision
Additionally,as
as noted
noted above,
above, the
provision on
on coordination
coordination with
withforeign
foreignauthorities
authoritiesprovides
providesthat
that where
where aa
foreign
financial
authority
or
central
bank
holds
troubled
assets
as
a
result
of
extending
financing
to
financial
foreign financial authority or central bank holds troubled assets as a result of extending financing to financial
institutions
qualify for
under TARP.
TARP.
institutions that
that have
have failed
failed or
or defaulted
defaulted on
on such
such financing,
financing, such
such troubled
troubled assets
assets qualify
for purchase
purchase under

Mark-to-Market
(Fair
Value)
Accounting3
Mark-to-Market
(Fair
Value)
Accounting3
The
Act requires
SEC conduct
conduct aa study
study on
on “mark-to-market”
“mark-to-market” accounting
The Act
requires that
that the
the SEC
accountingand
andauthorizes
authorizesthe
the SEC
SEC to
to suspend
suspend
the
application
of
the
accounting
rule
for
any
issuer
or
category
of
transactions
if
the
SEC
finds
it
is
necessary
or
the application of the accounting rule for any issuer or category of transactions if the SEC finds it is necessary or
appropriate,
in
the
public
interest
and
consistent
with
the
protection
of
investors.
“Mark-to-market”
accounting,
appropriate, in the public interest and consistent with the protection of investors. “Mark-to-market” accounting,
required
157 of
of the
Financial Accounting
required by
by Statement
Statement 157
the Financial
AccountingStandards
Standards Board
Board (FASB),
(FASB), mandates
mandates that
that financial
financialassets
assets be
be
recorded
basedon
ontheir
theircurrent
currentfair
fair value.
value. When
on the
the current
current market
market
recorded based
When possible,
possible, fair
fair value
value is
is determined
determined based
based on
price
with increasing
write-downs, reduced
price of
of the
the asset.
asset. In
In recent
recent months,
months, when
when faced
faced with
increasing losses,
losses, write-downs,
reduced capital
capital and
and
tightening
liquidity,
institutions
sold
mortgage-related
securities
at
increasingly
reduced
prices.
tightening liquidity, institutions sold mortgage-related securities at increasingly reduced prices. These
Thesestressed
stressed
sales
then established
establishedincreasingly
increasinglylower
lower floors
floors for
for the
the determination
determination of
of the
the “market”
“market” value
and similar
similar
sales then
value of
of the
the same
same and
mortgage-related
securities.
It
has
been
suggested
that,
in
many
cases,
the
resulting
balance
sheet
value
given
to
mortgage-related securities. It has been suggested that, in many cases, the resulting balance sheet value given to
mortgage
related
assets
is
less
than
the
present
value
of
the
expected
cash
flows
from
those
assets,
even
after
taking
mortgage related assets is less than the present value of the expected cash flows from those assets, even after taking
into
into consideration
consideration the
the current
currenthousing
housingenvironment
environmentand
andincreased
increasedexpected
expected losses
losses on
on mortgage
mortgage related
related securities.
securities.
On
30, 2008,
2008,the
theSEC
SECand
andthe
theFASB
FASBStaff
Staffissued
issuedaastatement
statementproviding
providingclarifications
clarifications on
on fair
fair value
value
On September
September 30,
reporting.
10, 2008,
2008, the
theFASB
FASBfollowed
followed with
with FASB
FASB Staff
Staff Position
Position 157-3,
157-3,Determining
Determining the
the Fair
Fair Value
reporting. On
On October
October 10,
Value of
of
3
SeeMorrison
Morrison&
& Foerster
FoersterLLP’s
LLP’s News
News Bulletin
Bulletin “Fair
“Fair Value
the Recent
RecentMarket
Market Turmoil”
Turmoil” at
3 See
Value and
and the
at
http://www.mofo.com/news/updates/files/081013FairValue.pdf
http://www.mofo.com/news/updates/files/081013FairValue.pdf
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a
Financial Asset
the Market
Market for
for That
Is Not
Not Active.
Active. The
provide clarification
clarification that
a Financial
Asset When
When the
That Asset
Asset Is
The statements
statements provide
that where
where
there
is no
no active
active market
market for
for aa security,
security, the
the institution
institution making
there is
making aa fair
fair value
value determination
determination may
may under
under the
the
appropriate
circumstancesconsider
considerthe
thefuture
futurevalue
valueof
ofcash
cashflows.
flows. At
At this
appropriate circumstances
this time,
time, ititremains
remains unclear
unclear whether
whether the
the
additional
guidance
will
result
in
corporations
modifying
valuations
with
their
accountants’
blessing
in future
additional guidance will result in corporations modifying valuations with their accountants’ blessing in
future
periods.
periods.
By
the SEC
SEC must
must deliver
deliver to
report undertaken
undertaken in
in consultation
consultation with
with Treasury
By January
January 2,
2, 2009,
2009, the
to Congress
Congress aa report
Treasury and
and the
the
Federal
Reserve. The
The study
study must
must consider,
consider, at
ataaminimum:
minimum:
Federal Reserve.
the
effects of
of FAS
FAS 157
financial institution’s
the effects
157 on
on a
a financial
institution’sbalance
balance sheet,
sheet,

the
impact of
of such
accounting on
on bank
bank failures
failures in
in 2008,
the impact
such accounting
2008,

the
impact of
of such
standardson
onthe
thequality
qualityof
of financial
financial information
information available
the impact
such standards
available to
to investors,
investors,
the
process used
used by
by the
the FASB
FASBin
in developing
developing accounting
the process
accounting standards,
standards,

the
advisability and
the advisability
and feasibility
feasibilityof
ofmodifications
modificationstotosuch
suchstandards,
standards, and
and
alternative
alternative accounting
accountingstandards
standards to
to those
those provided
provided in
inFAS
FAS 157.
157.
The
Act requires
that the
the SEC
SEC assess
assessthe
theimpact
impactononfinancial
financialinstitutions,
institutions,including
including depositary
depositary institutions,
institutions, and
The Act
requires that
and
include
include any
any administrative
administrative and
and legislative
legislative recommendations
recommendations in
in the
the report.
report.

On
7, 2008,
2008, the
the SEC
SEC announced
announcedinitial
initial steps
steps to
to conduct
conduct the
thestudy,
study,including
including the
the appointment
appointment of
of Deputy
Deputy
On October
October 7,
Chief
Chief Accountant
Accountant for
for Accounting
AccountingJames
James Kroeker
Kroeker as
as staff
staff director
director for
for the
the study.
study. The
TheSEC
SECalso
alsopublished
publishedaa request
request
for
by November
for public
publiccomment
commenton
onOctober
October8th
8th and
and comments
comments are
are due
due by
November 13,
13, 2008.
2008.

Treasury
Financial
Disclosure
Generally
TreasuryAnalysis
Analysisofof
Financial
Disclosure
Generally
Treasury
is required
required to
to determine,
determine, for
for each
each type
type of
of financial
financial institution
Treasury is
institutionthat
thatsells
sellstroubled
troubledassets,
assets, whether
whether certain
certain
current
adequatetotoprovide
providethe
thepublic
publicwith
with sufficient
sufficient information
current public
public disclosure
disclosure requirements
requirements are
are adequate
information as
as to
to the
the true
true
financial
financial position
position of
of the
the institution.
institution.The
Thespecific
specificareas
areasof
offinancial
financialdisclosure
disclosureare:
are: off-balance
off-balancesheet
sheet transactions,
transactions,
derivatives
contingent liabilities
liabilities and
of potential
derivatives instruments,
instruments, contingent
and “similar
“similarsources
sources of
potential exposure.”
exposure.” IfIf Treasury
Treasury determines
determines
that
the
existing
disclosure
requirements
are
not
adequate
for
the
public
to
assess
the
true
financial
position of
that the existing disclosure requirements are not adequate for the public to assess the true financial position
of the
the
institutions,
it
is
required
to
make
recommendations
for
additional
disclosure
requirements
to
the
relevant
institutions, it is required to make recommendations for additional disclosure requirements to the relevant
regulators.
regulators.
There
are no
no deadlines
deadlines or
or time
time requirements
requirements imposed
imposed upon
upon Treasury
Treasury with
with respect
to this
this requirement.
requirement.
There are
respect to

To
an assessment
assessmentofofthis
thisnature
natureTreasury
Treasurywill
will need
needinformation
information that
in scope
than that
that which
which
To undertake
undertake an
that is
is broader
broader in
scope than
we
to conduct
conduct an
an auction
auction or
or reverse
reverse auction.
auction. In
we would
would expect
expect to
to see
see gathered
gathered to
Inthe
thecase
case of
of direct
directpurchases,
purchases, the
the
institution
may be
be more
more likely
likely to
this level
level of
of information
information with
with Treasury.
Treasury. As
institutionunder
under stress
stress may
to share
share this
As with
with many
many of
of the
the
reporting
provisions
of
the
Act,
it
remains
to
be
seen
what
level
of
detail
will
be
undertaken
and,
particularly
reporting provisions of the Act, it remains to be seen what level of detail will be undertaken and, particularly absent
absent
a
deadline, when
when aa report
report may
may be
submitted.
a deadline,
be submitted.

Regulatory
Report4
RegulatoryModernization
Modernization
Report4
By
of Treasury
Treasury must
must deliver
deliver to
to Congress
Congress aaregulatory
regulatory modernization
modernization report.
report. Treasury
By April
April30,
30,2009,
2009, the
the Secretary
Secretary of
Treasury
must
conduct
a
review
of
the
current
state
of
the
financial
markets
and
the
regulatory
system,
analyzing
must conduct a review of the current state of the financial markets and the regulatory system, analyzing the
the
effectiveness
of the
thesystem
systemininoverseeing
overseeingfinancial
financialmarket
marketparticipants.
participants. Both
Both the
the over-the-counter
over-the-counter derivatives
effectiveness of
derivatives
market
and
the
government-sponsored
enterprises
(GSEs)
must
be
included
in
Treasury’s
market and the government-sponsored enterprises (GSEs) must be included in Treasury’s analysis.
analysis.
4
SeeMorrison
Morrison &
& Foerster
FoersterLLP’s
LLP’s News
News Bulletin
Bulletin “Credit
or Many?”
Many?” at
4 See
“CreditDefault
DefaultSwaps
Swaps as
as Insurance:
Insurance: One
One Regulator
Regulator or
at
http://www.mofo.com/news/updates/files/081006CreditDefault.pdf
http://www.mofo.com/news/updates/files/081006CreditDefault.pdf
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The
report should
should identify
identify whether
The report
whether any
any financial
financial market
market participants
participants currently
currently outside
outside the
the regulatory
regulatory system
system
should
become subject
subject to
to the
the regulatory
regulatory system.
system. It
to
should become
It should
should also
also include
include any
any recommendations
recommendations related
related to
enhancement
of the
the clearing
clearing and
and settlement
settlement of
of over-the-counter
over-the-counter swaps.
enhancement of
swaps.
We
would expect
many of
of the
therecommendations
recommendationswould
wouldmirror
mirror those
thosefound
found in
in The
The Department
Department of
of Treasury
Treasury
We would
expect many
Blueprint
for
a
Modernized
Financial
Regulatory
Structure,
published
in
March
2008.
The
Blueprint
Blueprint for a Modernized Financial Regulatory Structure, published in March 2008. The Blueprint includes
includes
short
term, intermediate
long term
short term,
intermediate term
term and
and long
term recommendations
recommendations for
for aa stronger
stronger regulatory
regulatory structure.
structure. Changes
Changes
proposed
in the
the Blueprint
Blueprint include,
conversion of
of the
the federal
federal thrift
thrift charter
national bank
proposed in
include, among
among others,
others, conversion
charter to
to aa national
bank charter
charter
over
two-year period
period accompanied
accompaniedby
byaamerger
mergerofofthe
theOffice
Officeof
of Thrift
Thrift Supervision
the Office
Office of
over aa two-year
Supervision and
and the
of the
the
Comptroller
Commodities Futures
Trading Commission,
Comptroller of
ofthe
the Currency,
Currency, merger
merger of
of the
the SEC
SEC and
and the
the Commodities
Futures Trading
Commission, and
and
establishment
of
an
optional
national
insurance
charter.
establishment of an optional national insurance charter.

Report
Authority
Report on
onMargin
Margin
Authority
By
1, 2009,
2009, the
the Comptroller
Comptroller General
By June
June 1,
General must
must submit
submit the
the results
results of
of aa study
study to
to determine
determine to
to what
what extent
extent leverage,
leverage,
and
the sudden
suddendeleveraging
deleveragingof
offinancial
financial institutions,
institutions, was
was aa factor
factor behind
behind the
the current
current crisis.
crisis. The
and the
The study
study must
must
include
analysis of
of (1)
(1) the
the roles
roles of
of government
government parties
parties to
to monitor
monitor leverage
leverage and
andtheir
theiractions,
actions,ifif any,
any,in
in curtailing
curtailing
include an
an analysis
leverage,
(2)
the
authority,
process
and
actions
of
the
Federal
Reserve
regarding
leverage
and
margin
requirement
leverage, (2) the authority, process and actions of the Federal Reserve regarding leverage and margin requirement
setting
(3) recommendations
authority of
setting and
and (3)
recommendations on
on the
the authority
ofthe
the Federal
Federal Reserve.
Reserve.

Report
Reform
Report on
onRegulatory
Regulatory
Reform
By
special report
report on
on regulatory
regulatory
By January
January 20,
20, 2009,
2009, the
the Congressional
Congressional Oversight
Oversight Panel
Panel must
must submit
submit to
to Congress
Congress aa special
reform.
reform. The
Thereport
reportshould
shouldanalyze
analyzethe
thecurrent
currentstate
state of
ofthe
theregulatory
regulatorysystem
systemand
and its
itseffectiveness
effectiveness at
at overseeing
overseeing the
the
participants
participants in
in the
the financial
financialsystem
systemand
and protecting
protectingconsumers.
consumers. The
ThePanel
Panelshould
should make
make specific
specific recommendations
recommendations
for
including whether
and why
why any
unregulated financial
financial market
for improvements
improvements in
in those
those areas,
areas, including
whether and
any unregulated
market participants
participants should
should
be
regulated,
and
whether
there
are
any
gaps
in
existing
consumer
protections.
be regulated, and whether there are any gaps in existing consumer protections.

Federal
onon
Reserves
FederalReserve
ReservePaying
PayingInterest
Interest
Reserves
The
Act authorized
Banks to
to begin
begin paying
paying interest
interest on
on deposits
deposits held
held by
by or
or on
on behalf
behalf of
of
The Act
authorized the
the Federal
Federal Reserve
Reserve Banks
depository
institutions.
The
Financial
Services
Regulatory
Relief
Act
of
2006
had
authorized
the
interest
depository institutions. The Financial Services Regulatory Relief Act of 2006 had authorized the interest payments
payments
commencing
in October
but the
the Act
Act removed
removed the
the waiting
waiting period.
commencing in
October 2011,
2011, but
period. By
Bypaying
payinginterest
intereston
onrequired
required reserve
reserve
balances
aswell
well as
as excess
excessdeposits,
deposits,the
theincentive
incentivefor
for depository
depository institutions
institutions to
balances as
toremove
removeany
anyexcess
excess on
on deposit
deposit at
at aa
Federal
ReserveBank
Bankhas
hasbeen
beenremoved.
removed.Additionally,
Additionally, the
the opportunity
opportunity cost
with maintaining
maintaining the
Federal Reserve
cost associated
associated with
the
required
hasbeen
beenreduced,
reduced,which
whichthe
theFederal
FederalReserve
Reservebelieves
believeswill
willenhance
enhanceefficiency
efficiencyfor
for banks.
banks. The
required balances
balances has
The
necessary
revisions to
to Regulation
Regulation D
D to
to permit
permit the
effective October
necessary revisions
the payment
payment of
of interest
interest were
were made,
made, effective
October 9,
9, 2008.
2008.

Temporary
Insurance
TemporaryIncrease
IncreaseininFDIC
FDIC
Insurance
From
From October
October 3,
3, 2008
2008 through
through December
December 31,
31, 2009,
2009, the
the amount
amount of
of deposits
deposits insured
insured by
by the
the FDIC
FDIC was
was increased
increased
from
from $100,000
$100,000 to
to $250,000.
$250,000. The
Thesame
same limit
limitincrease
increaseapplies
applies to
to credit
creditunions
unionsas
as well.
well. As
Asseveral
severalcommentators
commentators
have
noted, itit will
will be
back to
to the
the lower
lower level.
level.
have noted,
be challenging
challenging for
forCongress
Congress to
to permit
permit the
the insurance
insurance to
to lapse
lapse back

Bailout
BailoutRelated
RelatedTax
TaxChanges
Changesand
andImpacts5
Impacts5
The
Act contains
number of
of significant
The Act
contains a
a number
significant tax
tax provisions,
provisions,particularly
particularlyininthe
thearea
areaof
ofemployee
employeebenefits
benefits and
and executive
executive
compensation.
Also
attached
to
the
legislation
was
a
package
of
tax
extenders,
one
year
of
alternative
minimum tax
compensation. Also attached to the legislation was a package of tax extenders, one year of alternative minimum
tax
relief,
tax relief
tax incentives.6
follows:
relief, disaster
disaster tax
relief and
and energy
energy tax
incentives.6 The
The tax
tax provisions
provisions directly
directlyrelated
related to
to the
the TARP
TARP are
are as
as follows:

5
SeeMorrison
Morrison&&Foerster
FoersterLLP’s
LLP’sNews
NewsBulletin
Bulletin“Bailout
“Bailout Bill
Bill Tax
5 See
Tax Provisions:
Provisions: An
An Executive
Executive Summary”
Summary” at
at
http://www.mofo.com/news/updates/files/14546.html
http://www.mofo.com/news/updates/files/14546.html
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Gain
Preferred
Stock
Gain on
onFannie/Freddie
Fannie/Freddie
Preferred
Stock
Gain
realized by
by banks,
savings and
andloan
loanassociations
associationsand
andcertain
certainother
otherspecified
specifiedfinancial
financial institutions
institutions on
Gain or
or loss
loss realized
banks, savings
on
Fannie
Mae
or
Freddie
Mac
preferred
stock
held
on
September
6,
2008
or
sold
or
exchanged
on
or
Fannie Mae or Freddie Mac preferred stock held on September 6, 2008 or sold or exchanged on or after
after January
January 1,
1,
2008
before September
September 7,
7, 2008
2008 will
will be
ordinary rather
2008 and
and before
be treated
treated as
as ordinary
rather than
than capital
capital gain
gain or
or loss.
loss.

Employee
Compensation
Provisions7
Employee Benefit
Benefitand
andExecutive
Executive
Compensation
Provisions7
The
Act contains
number of
of significant
significant employee
provisions, some
that apply
apply
The Act
contains a
a number
employee benefit
benefit and
and executive
executive compensation
compensation provisions,
some that
to
employee
benefit
plans
generally,
and
some
that
apply
only
to
the
executive
compensation
arrangements
of
to employee benefit plans generally, and some that apply only to the executive compensation arrangements of
financial
financial institutions
institutionstaking
takingadvantage
advantage of
ofthe
the relief
relief offered
offered by
by TARP.
TARP.

Treasury
to Consider
but Not
Not All
Treasury Secretary
Secretary to
Consider Protecting
Protecting Some,
Some, but
All Employee
Employee Benefits
Benefits

In
TARP, Treasury
is required
required to
to take
take various
various criteria
criteria into
into consideration,
consideration, including
including the
In exercising
exercising authority
authority under
under TARP,
Treasury is
the
purchase
of troubled
troubled assets
from certain
certain tax-qualified
tax-qualified plans
that
purchase of
assets from
plans holding
holdingsuch
suchassets.
assets. For
For this
this purpose,
purpose, the
the plans
plans that
are
eligible for
and qualified
qualified 457
are eligible
for protection
protection include
include 401(k)
401(k)plans,
plans, defined
defined benefit
benefitpension
pension plans,
plans, 403(b)
403(b) plans,
plans, and
457
plans
of governmental
tax-exempt entities.
entities.
plans of
governmental and
and tax-exempt

Individual
(IRAs) are
not eligible
eligible for
provision. Also,
Also, specifically
specifically
Individual Retirement
Retirement Arrangements
Arrangements (IRAs)
are not
for protection
protection under
under this
this provision.
excluded
from
consideration
of
protection
are
any
compensation
arrangements
to
which
Section
409A
of the
excluded from consideration of protection are any compensation arrangements to which Section 409A of
the
Internal
Revenue
Code
(Code)
applies.
Section
409A
arrangements
generally
include
unfunded
deferred
Internal Revenue Code (Code) applies. Section 409A arrangements generally include unfunded deferred
compensation
but can
also include
include severance,
changein
in control,
control, and
and other
other similar
similar arrangements.
Therefore,
compensation plans,
plans, but
can also
severance, change
arrangements. Therefore,
this
employer in
this provision
provision of
ofthe
the Act
Actdoes
does not
not protect,
protect, for
forexample,
example, deferred
deferred compensation
compensation benefits
benefits held
held by
by an
an employer
in aa
“rabbi
“rabbi trust.”
trust.”

Treasury
Given Broad
Broad Power
Power over
over Design
Design and
and Operation
Operation of
of Certain
Certain Financial
Financial Institutions’
Treasury Secretary
Secretary Given
Institutions’ Executive
Executive
Compensation
Arrangements
Compensation Arrangements
Financial
Financial institutions
institutions taking
takingadvantage
advantage of
of TARP
TARP are
are subject
subject to
to new
new limitations
limitationson
onexecutive
executive compensation.
compensation. Where
Where
direct
of troubled
troubled assets
aremade
madefrom
fromaafinancial
financial institution
institution under
TARP where
direct purchases
purchases of
assets are
under TARP
where no
no bidding
bidding process
process or
or
market
prices are
are available
available and
and the
theTreasury
TreasurySecretary
Secretaryholds
holdsaameaningful
meaningfulequity
equityor
ordebt
debtposition
position in
in the
the institution,
institution,
market prices
the
Treasury Secretary
Secretary has
hasthe
thepower
powerto
torestrict
restrict the
the executive
executive compensation
compensationthe
theinstitution
institution affords
affords to
to its
its executive
the Treasury
executive
officers.
The
criteria
the
Act
permits
the
Treasury
Secretary
to
consider
in
limiting
a
financial
institution’s
officers. The criteria the Act permits the Treasury Secretary to consider in limiting a financial institution’s
executive
include (1)
(1) excluding
executive compensation
compensation include
excluding incentives
incentives for
forexecutive
executiveofficers
officerstototake
takeunnecessary
unnecessary and
and excessive
excessive
risks
that
threaten
the
value
of
the
financial
institution,
(2)
prohibiting
any
golden
parachute
payments
risks that threaten the value of the financial institution, (2) prohibiting any golden parachute payments to
to the
the
institution’s
senior
executive
officers,
and
(3)
providing
for
the
recovery
of
any
bonus
or
incentive
compensation
institution’s senior executive officers, and (3) providing for the recovery of any bonus or incentive compensation
paid
of earnings,
earnings, gains,
gains, or
or other
other criteria
criteria that
paid to
to aa senior
senior executive
executive officer
officerthat
thatwas
wasbased
based on
on statements
statements of
that are
are later
later
proven
to be
materially inaccurate.
proven to
be materially
inaccurate.
In
where the
the Treasury
Treasury Secretary
Secretary determines
determines that
that the
the purpose
purpose of
of the
the Act
Act is
In cases
cases where
is best
best met
met through
through auction
auction purchases
purchases
of
troubled
assets,
and
where
such
purchases
in
the
aggregate
exceed
$300
million,
the
Treasury
Secretary
of troubled assets, and where such purchases in the aggregate exceed $300 million, the Treasury Secretary is
is
required
to prohibit
prohibit any
required to
any new
new employment
employment contract
contract with
withaa senior
senior executive
executive officer
officerthat
thatprovides
providesaagolden
golden parachute
parachute
upon
involuntary termination,
filing, insolvency,
upon involuntary
termination, bankruptcy
bankruptcy filing,
insolvency, or
or receivership.
receivership. ItIt isis not
not clear
clear how
how “golden
“golden
parachute”
under regulations
regulations that
parachute” will
willbe
bedefined
definedfor
forpurposes
purposes of
of this
this provision,
provision,but
butthat
thatquestion
question may
may be
be answered
answered under
that
Treasury
is directed
directed to
to issue
issuewithin
within two
two months
months following
following enactment
of the
the Act.
Act. The
in this
Treasury is
enactment of
The provision
provision described
described in
this
paragraph
expires on
on December
December 31,
31, 2009,
2009, unless
unless extended
extendedby
bycertification
certification by
paragraph expires
by Treasury
Treasury to
to Congress.
Congress.

6
SeeMorrison
Morrison&& Foerster
FoersterLLP’s
LLP’s“Summary
“Summary of
of Cleantech
CleantechProvisions
Provisionsininthe
theBailout
BailoutBill”
Bill” at
6 See
at
http://www.mofo.com/news/updates/files/14547.html
http://www.mofo.com/news/updates/files/14547.html
7
SeeMorrison
Morrison&& Foerster
FoersterLLP’s
LLP’sNews
NewsBulletin
Bulletin “Economic
“Economic Stabilization
Stabilization Act:
7 See
Act: Employee
EmployeeBenefits
Benefitsand
and Executive
Executive Compensation”
Compensation” at
at
http://www.mofo.com/news/updates/files/14549.html
http://www.mofo.com/news/updates/files/14549.html
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For
of these
theserules
rulesaa“senior
“seniorexecutive
executiveofficer”
officer” is
is defined
defined as
as an
anindividual
individual who
who is
of the
top five
five highestFor purposes
purposes of
is one
one of
the top
highestpaid
paid executives
executives of
of aa public
public company
company whose
whose compensation
compensation is
is required
required to
to be
be disclosed
disclosed under
under the
the Securities
Securities Exchange
Exchange
Act
well as
as non-public
non-public company
company executive
Act of
of 1934,
1934, as
as well
executive counterparts.
counterparts.

Tax
Law Changes
Affecting Executive
Tax Law
Changes Affecting
Executive Compensation
Compensation
In
benefit plan
plan provisions
provisions of
of
In addition
addition to
to giving
givingTreasury
Treasurypower
powerover
overthe
the design
design of
of executive
executive compensation
compensation and
and benefit
financial
institutions
participating
in
the
TARP,
the
Act
also
makes
tax
law
changes
that
affect
such
institutions:
financial institutions participating in the TARP, the Act also makes tax law changes that affect such institutions:

Limitation
from whom
Limitationof
ofEmployer’s
Employer’sDeduction
Deduction for
forCompensation
Compensation over
over $500,000.
$500,000. With
Withrespect
respectto
to an
an employer
employer from
whom
more
than $300
$300 million
million in
of
more than
introubled
troubledassets
assets is
is acquired
acquired under
under TARP
TARP (other
(other than
than an
an employer
employer whose
whose only
only sales
sales of
troubled
under the
the Act
Act are
are direct
direct purchases),
purchases), no
no deduction
deduction is
is allowed
allowed to
employer for
for executive
troubled assets
assets under
to the
the employer
executive
remuneration
of aa covered
covered executive
executive that
that exceeds
exceeds$500,000
$500,000ininany
anytaxable
taxableyear.
year. In
In addition,
addition, any
remuneration of
any deferred
deferred
compensation
that
an
executive
earns
in
any
year
cannot
be
deducted
in
a
subsequent
year
(when
ordinarily
compensation that an executive earns in any year cannot be deducted in a subsequent year (when ititisisordinarily
paid
to
the
executive)
to
the
extent
it
exceeds
$500,000
in
the
year
in
which
such
deferred
compensation
paid to the executive) to the extent it exceeds $500,000 in the year in which such deferred compensation was
was
earned,
reduced by
by the
the amount
amount of
of taxable
taxable pay
pay the
the executive
executivereceived
receivedin
in the
thesame
sameyear.
earned, reduced
year.
For
of this
this rule,
rule, a
“covered executive”
executive” includes
includes the
the chief
chief executive
executive officer,
officer, the
the chief
chief financial
financial officer,
officer, and
For purposes
purposes of
a “covered
and
the
other three
three most
most highly-compensated
highly-compensated executive
executive officers
officers for
for the
the taxable
taxable year.
year. Any
Any individual
the other
individualwho
whoisisconsidered
considered
a
covered executive
executive for
for any
year retains
retains that
that status
statusfor
for all
all succeeding
succeeding years.
years. This
This provision
provision is
a covered
any year
is included
included as
as an
an
amendment
to
the
existing
$1
million
limit
on
deductible
executive
pay
under
Code
Section
162(m),
and
amendment to the existing $1 million limit on deductible executive pay under Code Section 162(m), and borrows
borrows
certain
conceptsfrom
from Section
Section 162(m),
162(m), but
but also
also deviates
deviatesfrom
from the
theexisting
existing provisions
provisions in
in important
important ways.
certain concepts
ways. For
For
example,
the
$500,000
limitation
on
deductibility
added
by
the
Act
applies
to
private
as
well
as
public
example, the $500,000 limitation on deductibility added by the Act applies to private as well as public companies,
companies,
and
also to
to partnerships.
partnerships. In
of this
and also
In addition,
addition, for
forpurposes
purposes of
this new
new rule,
rule, “executive
“executive remuneration”
remuneration” that
that is
is counted
counted
toward
executive in
in any
any taxable
taxable year,
year, without
without any
offset
toward the
the $500,000
$500,000 cap
cap means
means all
all amounts
amounts taxable
taxable to
to aa covered
covered executive
any offset
or
reduction
for
amounts
that
would
be
excludable
under
the
$1
million
cap
under
Section
162(m)
of
the
Code,
or reduction for amounts that would be excludable under the $1 million cap under Section 162(m) of the Code,
such
as commissions,
commissions, performance-based
performance-based pay,
pay, and
andexisting
existing binding
binding contracts.
such as
contracts.
Limitation
LimitationofofEmployer’s
Employer’sDeduction
Deductionfor
forSeverance
SeverancePay
PayEqual
EqualtotoororininExcess
ExcessofofThree
ThreeTimes
TimesEmployee’s
Employee’s Base
Base Pay.
Pay.
Another
provision
in
the
Act
limits
the
deductibility
to
an
institution
participating
in
the
TARP
for
severance
Another provision in the Act limits the deductibility to an institution participating in the TARP for severance
payments
makes to
to covered
coveredexecutives
executiveswho
whoare
areinvoluntarily
involuntarily terminated
terminated from
from employment
employment by
by the
the financial
financial
payments itit makes
institution,
of
institution, or
or who
whoterminate
terminate their
theiremployment
employment in
in connection
connection with
with any
any bankruptcy,
bankruptcy, liquidation,
liquidation, or
or receivership
receivership of
the
institution and
amount. An
An
the institution
andwho
whoreceive
receiveseverance
severance pay
pay that
that equals
equals or
or exceeds
exceeds three
three times
times the
the employees’
employees’ base
base amount.
executive’s
base amount
amount is
is calculated
calculated in
in the
the same
same way
way as
as under
under existing
existing golden
golden parachute
rules and
and generally
generally
executive’s base
parachute rules
means
the
executive’s
average
compensation
from
the
institution
over
the
five
most
recent
years.
Once
means the executive’s average compensation from the institution over the five most recent years. Once an
an executive
executive
triggers
this
rule
by
receiving
compensation
equal
to
or
exceeding
three
times
the
executive’s
base
amount,
triggers this rule by receiving compensation equal to or exceeding three times the executive’s base amount, the
the
amount
amount that
that is
is not
not deductible
deductible to
to the
the institution
institutionisisthe
theamount
amountofofseverance
severancepay
paythat
thatequals
equals or
orexceeds
exceeds the
the
executive’s
baseamount
amount(not
(not three
three times
times the
the executive’s
executive’s base
baseamount).
amount). In
In addition,
executive’s base
addition, ififan
an executive
executive receives
receives
severance
pay equal
equal to
to or
or exceeding
exceeding three
three times
times the
the executive’s
executive’s base
base amount,
amount, the
the Treasury
Treasury Secretary
Secretary is
is given
given power
power
severance pay
to
implement
regulations
that
would
also
impose
an
excise
tax
on
the
covered
executive
equal
to
20%
of
any
to implement regulations that would also impose an excise tax on the covered executive equal to 20% of any
severance
pay he
he or
or she
shereceives
receivesequal
equalto
toor
or exceeding
exceeding the
the executive’s
executive’s base
baseamount.
severance pay
amount.
On
14, the
the Treasury
Treasury and
and the
theI.R.S.
I.R.S. issued
issuedNotice
Notice2008-94,
2008-94,clarifying
clarifying certain
On October
October 14,
certain technical
technical points
points about
about the
the
application
162(m)(5) and
280G(e), including
including guidance
guidance on
on the
thedefinitions
definitions of
of “applicable
“applicable
application of
of new
new Sections
Sections 162(m)(5)
and 280G(e),
employer,”
employer,” “applicable
“applicabletaxable
taxable year,”
year,”“covered
“coveredexecutive,”
executive,”how
howthe
therules
rulesapply
applyininthe
thecase
case of
ofmergers
mergers and
and
acquisitions
acquisitions of
of financial
financialinstitutions
institutionsselling
sellingtroubled
troubledassets
assets under
under TARP,
TARP, what
what constitutes
constitutes executive
executive remuneration
remuneration
to
limit applies
application of
of the
limitation to
to which
which the
the $500,000
$500,000 limit
applies and
and the
the application
the limitation
todeferred
deferred deduction
deduction executive
executive
remuneration,
as
well
as
which
executives
are
“covered
executives”
and
what
constitutes
“parachute payment”
payment” for
for
remuneration, as well as which executives are “covered executives” and what constitutes aa “parachute
purposes
of
new
Section
280G(e).
purposes of new Section 280G(e).
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Extension
ofof
Mortgage
Debt
Extensionof
ofDischarge
Discharge
Mortgage
Debt
The
current exclusion
exclusion from
from taxable
income of
of the
the first
first $2
The current
taxable income
$2 million
millionof
ofdischarge
discharge of
ofmortgage
mortgage debt
debt relating
relating to
to aa
taxpayer’s
primary
residence
is
extended
through
the
end
of
2012.
taxpayer’s primary residence is extended through the end of 2012.

2008
in Review:
ofof
Significant
Federal
Actions
2008 in
Review:Outline
Outline
Significant
Federal
Actions
Below
outline followed
followed by
significant regulatory
Below is
is an
an outline
by aa brief
brief summary
summary of
of some
some significant
regulatory and
and governmental
governmental actions
actions taken
taken to
to
date
to attempt
attempt to
to mitigate
mitigate the
ripple effects
date to
the impact
impact of
of the
the mortgage
mortgage crisis
crisis and
and the
the related
related ripple
effects through
through the
the securities
securities
and
credit markets.
and credit
markets.
Bank
acquisition of
of Countrywide
Bank of
of America
America announces
announces acquisition
Countrywide Financial
Financial (January
(January 11,
11, 2008)
2008)
Federal
Reserve lowered
lowered federal
federal funds
funds rate
rate 75
75 basis
basis points
points to
to 3.5%
3.5% (January
(January 22,
22, 2008);
2008); lowered
lowered by
Federal Reserve
by 50
50 basis
basis
points
30, 2008);
2008); lowered
lowered by
by 75
75 basis
basis points
points to
to 2.25%
2.25% (March
(March 18,
18, 2008);
2008); lowered
lowered by
by 25
points to
to 3%
3% (January
(January 30,
25
basis
points to
to 2%
2% (April
(April 30,
basis points
30, 2008);
2008); lowered
lowered by
by 50
50 basis
basis points
points to
to 1.5%
1.5% (October
(October 8,
8, 2008)
2008)

Federal
Reserveincreases
increasestemporary
temporaryreciprocal
reciprocal currency
currency arrangements
arrangementswith
with other
other central
central banks
banks (March
(March
Federal Reserve
11,
2008,
May
2,
2008,
July
30,
2008,
September
18,
2008,
September
26,
2008,
September
29,
11, 2008, May 2, 2008, July 30, 2008, September 18, 2008, September 26, 2008, September 29, 2008
2008 and
and
October
14,
2008)
and
extended
the
swap
lines
to
additional
central
banks
(September
24,
2008)
October 14, 2008) and extended the swap lines to additional central banks (September 24, 2008)
Federal
Reserve Bank
Bank of
of New
New York
$29 billion
billion of
Federal Reserve
York guarantees
guarantees $29
ofBear,
Bear,Stearns
Stearns debt
debt as
as the
the government
government brokers
brokers
its
acquisition
by
JPMorgan
for
$2
per
share
(March
14,
2008),
later
raised
to
$10
per
share(March
(March 24,
its acquisition by JPMorgan for $2 per share (March 14, 2008), later raised to $10 per share
24,
2008)
2008)

Federal
Reserve announces
announcesnew
newTerm
TermSecurities
SecuritiesLending
Lending Facility
Facility (TSLF)
wider
Federal Reserve
(TSLF) (March
(March 11,
11, 2008);
2008); accepts
accepts aa wider
pool
of collateral
for TSLF
2009 (July
(July 30,
pool of
collateral for
TSLF (May
(May 2,
2, 2008);
2008); TSLF
TSLF extended
extended through
through January
January 30,
30, 2009
30, 2008)
2008) and
and
extended
eligible collateral
2008)
extended eligible
collateral (September
(September 14,
14, 2008)
Federal
Reserveauthorizes
authorizesFederal
FederalReserve
ReserveBank
BankofofNew
NewYork
Yorkto
tocreate
createPrimary
PrimaryDealer
DealerCredit
CreditFacility
Facility to
to
Federal Reserve
provide
provide liquidity
liquiditytotodealers
dealers in
inthe
the securitization
securitization markets
markets for
for up
up to
to six
six months
months (March
(March 16,
16, 2008);
2008); extended
extended
the
PDCF through
the PDCF
through January
January 30,
30, 2009
2009 (July
(July30,
30,2008)
2008)and
andextended
extended the
the eligible
eligible collateral
collateral(September
(September 14,
14,
2008)
2008)

FDIC
for IndyMac
FDIC is
is appointed
appointed receiver
receiver for
IndyMac (July
(July 11,
11, 2008),
2008), then
then the
the largest
largest bank
bank failure
failure since
since the
the 1980’s;
1980’s; the
the
parent
holding
company
subsequently
filed
for
Chapter
7
bankruptcy
protection
(July
31,
2008)
parent holding company subsequently filed for Chapter 7 bankruptcy protection (July 31, 2008)
SEC
proposesrules
rulesinintwo
two phases
phasestotoremedy
remedyconcerns
concernswith
withthe
thecredit
creditrating
ratingagencies
agencies(June
(June–- July
July 2008)
2008)
SEC proposes

Housing
Economic Recovery
Recovery Act
Act of
HOPE for
for Homeowners
(July 30,
Housing and
and Economic
of 2008,
2008, establishing
establishing the
the HOPE
Homeowners Program
Program (July
30,
2008)
2008)
SEC
takesemergency
emergencyaction
actionagainst
againstcertain
certainshort
shortselling
sellingpractices
practices(July
(July–- October
October 2008)
2008)
SEC takes
Federal
Reserve introduces
introduces 84-day
84-day Term
Term Auction
Auction Facility
of
Federal Reserve
Facilityloans
loans(July
(July30,
30,2008);
2008);Change
Change follows
followsaa series
series of
increases
in number
number and
and size
sizeof
of auctions
auctions of
of 28-day
28-day credit
credit throughout
throughout 2008
was followed
followed by
increases in
2008 and
and was
by increases
increases
in
of the
auctions of
of 84-day
84-day credit
credit
in the
the size
size of
the auctions
FHFA
conservator for
for Fannie
Freddie Mac
7, 2008)
2008)
FHFA appointed
appointed as
as conservator
Fannie Mae
Mae and
and Freddie
Mac (September
(September 7,

Lehman
Brothers files
files for
for bankruptcy
bankruptcy protection
protection (September
(September15,
15,2008);
2008);Merrill
Merrill Lynch
Lynch sells
sells itself
itself to
to Bank
Bank of
of
Lehman Brothers
America
2008)
America (September
(September 15,
15, 2008)
Federal
Reserve agrees
agreestotolend
lendAIG
AIG $85
$85 billion
billion and
79.9% stake
in the
Federal Reserve
and the
the government
government takes
takes aa 79.9%
stake in
the company
company
and
removes
CEO
in
a
large
scale
bailout
(September
16,
and removes CEO in a large scale bailout (September 16, 2008)
2008)
Federal
Reserve announces
announcesloan
loanprogram
programfor
fordepository
depository institutions
institutions and
bank holding
holding companies
to
Federal Reserve
and bank
companies to
finance
of high
high quality
commercial paper
(ABCP) from
from money
money market
market funds
finance their
their purchase
purchase of
quality asset-backed
asset-backed commercial
paper (ABCP)
funds
(September
19, 2008)
2008)
(September 19,
19
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Federal
regulators seize
seize Washington
Washington Mutual
Mutual in
bank failure
failure in
Federal regulators
in the
the now
now largest
largest bank
in U.S.
U.S. history
historyand
andarrange
arrange aa
sale
of assets
to JPMorgan
JPMorgan (September
(September 24,
24, 2008)
2008)
sale of
assets to
Treasury
announces Temporary
Temporary Guarantee
GuaranteeProgram
Programfor
for Money
Money Market
Market Funds
29, 2008)
2008)
Treasury announces
Funds (September
(September 29,
Citigroup
acquisition of
in deal
deal brokered
brokered by
by the
the FDIC
FDIC and
Citigroup announces
announces acquisition
of Wachovia
Wachoviabusinesses
businesses in
and federal
federal
regulators
(September29,
29,2008);
2008);followed
followed by
by an
an offer
offer from
from Wells
regulators (September
Wells Fargo
Fargo for
for the
the entire
entire bank
bank (October
(October 3,
3,
2008)
2008)
Federal
announced the
the commencement
commencement of
of interest
Federal Reserve
Reserve announced
interest payments
payments on
on required
required and
and excess
excess deposits
deposits at
at
Reserve
Banks
(October
6,
2008)
Reserve Banks (October 6, 2008)

Federal
Reserveannounces
announcescreation
creationofofaaCommercial
CommercialPaper
PaperFunding
FundingFacility
Facilitytotoprovide
provideback-stop
back-stopliquidity
liquidity
Federal Reserve
to
updated terms
terms and
and conditions
conditions (October
(October 14,
to commercial
commercial paper
paper issuers
issuers (October
(October 7,
7, 2008)
2008) and
and releases
releases updated
14,
2008)
2008)

Treasury
announcescoordinated
coordinatedeffort
effort with
with G7
G7 to
to address
addressliquidity
liquidity and
banking crisis
Treasury announces
and banking
crisis (October
(October 10,
10, 2008)
2008)
FDIC
Temporary Liquidity
Liquidity Guarantee
for bank
FDIC announces
announces Temporary
Guarantee Program
Program to
to provide
provideguarantees
guarantees for
bank debt
debt and
and
insurance
for
all
non-interest
bearing
transaction
accounts
(October
14,
2008)
insurance for all non-interest bearing transaction accounts (October 14, 2008)

Federal
Facilities
FederalReserve
Reserve Announces
AnnouncesTwo
TwoLending
Lending
Facilities
On
Reserve announced
announcedan
anexpansion
expansionofofits
itssecurities
securitieslending
lendingprogram.
program. The
The new
new Term
Term
On March
March 11,
11, 2008,
2008, the
the Federal
Federal Reserve
Securities
Lending Facility
Facility (TSLF)
up to
to $200
$200 billion
billion of
for
Securities Lending
(TSLF) provides
provides up
ofTreasury
Treasurysecurities
securities to
to primary
primarydealers
dealers secured
secured for
a
term of
of 28
28 days
days(rather
(ratherthan
thanovernight,
overnight,asas
the
previously
existing
program)
a pledge
of other
a term
ininthe
previously
existing
program)
byby
a pledge
of other
securities,
including
mortgage-backed securities
securities and
andnon-agency
non-agencytriple-A
triple-A rated
privatesecurities,
including federal
federal agency
agency debt,
debt, federal
federal agency
agency mortgage-backed
rated privatelabel
residential
MBS.
On
May
2,
2008,
the
Federal
Reserve
announced
an
expansion
in
the
collateral
that
label residential MBS. On May 2, 2008, the Federal Reserve announced an expansion in the collateral that can
can be
be
pledged
in
the
Schedule
2
TSLF
auctions,
to
include
triple-A
rated
asset-backed
securities.
On
July
30,
2008,
pledged in the Schedule 2 TSLF auctions, to include triple-A rated asset-backed securities. On July 30, 2008, the
the
TSLF
TSLF was
was extended
extended through
through January
January 30,
30, 2009.
2009.

On
Reserve announced
announcedthe
theauthorization
authorizationof
ofaalending
lendingfacility
facility designed
to improve
improve the
On March
March 16,
16, 2008,
2008, the
the Federal
Federal Reserve
designed to
the
ability
to provide
provide financing
financing to
to participants
participants in
in the
thesecuritization
securitizationmarkets.
markets.The
Thefacility
facility as
asinitially
initially
ability of
of primary
primary dealers
dealers to
announced
wasauthorized
authorizedfor
for six
six months,
months, though
though itit was
was later
later extended
extendedthrough
through January
January30,
30,2009.
2009. The
announced was
The interest
interest
rate
charged
for
use
of
the
facility
is
the
discount
rate
at
the
Federal
Reserve
Bank
of
New
York.
rate charged for use of the facility is the discount rate at the Federal Reserve Bank of New York.

SEC
SEC Proposes
Proposes Credit
CreditRating
RatingAgency
AgencyReform8
Reform8
On
16, 2008
2008 and
and July
July 1,
1, 2008,
2008, the
the SEC
SEC issued
issuedrule
ruleproposals
proposalsaimed
aimedatatresponding
respondingtotoongoing
ongoingconcerns
On June
June 16,
concerns
regarding
the
role
and
importance
of
credit
ratings
issued
by
nationally
recognized
statistical
regarding the role and importance of credit ratings issued by nationally recognized statistical rating
rating organizations
organizations
(NRSROs).
As
a
result
of
the
sub-prime
crisis,
the
NRSROs
fell
under
criticism
based
on
assertions
(NRSROs). As a result of the sub-prime crisis, the NRSROs fell under criticism based on assertions that
that they
they made
made
inaccurate
judgments
in
their
initial
ratings
of
mortgage-backed
securities
and
in
their
ongoing
surveillance
of
inaccurate judgments in their initial ratings of mortgage-backed securities and in their ongoing surveillance of
these
transactions. Concerns
Concerns were
were raised
raised regarding
regarding the
the potential
potential conflict
conflict of
these transactions.
of interest
interest that
that arises
arises when
when the
the issuer
issuer that
that
is
rating also
also pays
pays the
the NRSRO
NRSRO fee.
fee. The
address conflict
conflict of
is requesting
requesting aa rating
The proposed
proposed rules
rules address
of interest
interest concerns
concerns and
and
impose
impose restrictions
restrictions and
and disclosure
disclosure requirements
requirements based
based on
on the
the interactions
interactions between
between rating
ratingagencies
agencies and
and issuers.
issuers. The
The
disclosure
requirementswould
wouldmandate
mandatethat
thatsignificant
significantadditional
additionalinformation
informationbe
bepublicly
publiclyprovided.
provided. Finally,
Finally,
disclosure requirements
many
were intended
intended to
to address
address the
theSEC’s
SEC’sconcern
concernthat
thatthe
theinclusion
inclusion of
of credit
credit ratings
many of
of the
the proposed
proposed rules
rules were
ratings
throughout
its
own
rules
and
regulations
may
have
acted
as
a
regulatory
“seal
of
approval”
for
throughout its own rules and regulations may have acted as a regulatory “seal of approval” for the
the ratings
ratings such
such that
that
market
participants
may
have
placed
“undue
reliance”
upon
them.
The
proposed
amendments
would
eliminate
market participants may have placed “undue reliance” upon them. The proposed amendments would eliminate
references
to these
theseratings
ratingsin
in numerous
numerous SEC
SECrules
rulesand
andforms.
forms. As
proposals would
would have
have aa significant
significant
references to
As drafted,
drafted, the
the proposals

8
SeeMorrison
Morrison&
& Foerster
FoersterLLP’s
LLP’s News
News Bulletin
Bulletin “SEC
Reforms to
to Credit
Credit Rating
Rating Agencies”
Agencies” at
8 See
“SECProposes
Proposes Reforms
at
http://www.mofo.com/docs/pdf/080702CreditAgencies.pdf
http://www.mofo.com/docs/pdf/080702CreditAgencies.pdfand
and“SEC
“SECProposal
Proposalfor
forCredit
CreditRating
RatingAgency
Agency Reform:
Reform: Potential
PotentialImpact
Impact on
on the
the
Asset-backed
Markets”atathttp://www.mofo.com/news/updates/files/080805AgencyReform.pdf.
http://www.mofo.com/news/updates/files/080805AgencyReform.pdf.
Asset-backed Markets”
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impact
process,in
in determining
determining investment
investment
impact on
on how
how market
market participants
participants use
use credit
credit ratings
ratings during
during the
the new
new issuance
issuance process,
suitability,
suitability, for
forcomputing
computingnet
netcapital
capitalrequirements,
requirements, and
and in
in complying
complying with
withother
otherSEC
SEC rules
rules and
and regulations.
regulations.
The
closed and
and the
the rule
rule proposals
proposals are
arepending
pending final
final action
action by
The comment
comment periods
periods have
have closed
by the
the SEC.
SEC.

Federal
to to
Fannie
Mae
andand
Freddie
MacMac
FederalReserve
Reserve Authorizes
AuthorizesLending
Lending
Fannie
Mae
Freddie
On
Federal Reserve
ReserveBank
Bankof
of New
New York
York the
On July
July 13,
13, 2008,
2008, the
the Federal
Federal Reserve
Reserve announced
announced that
that itit had
had granted
granted the
the Federal
the
authority
lending prove
authority to
to lend
lend to
to Fannie
Fannie Mae
Mae and
and Freddie
Freddie Mac
Mac should
should such
such lending
prove necessary.
necessary. Any
Any lending
lending would
would be
be at
at
the
agency securities.
securities. The
authorization was
the primary
primary credit
credit rate
rate and
and collateralized
collateralized by
by U.S.
U.S. government
government and
and federal
federal agency
The authorization
was
intended
existing lending
the ability
ability of
intended to
to supplement
supplement Treasury’s
Treasury’s existing
lending authority
authority and
and to
to help
help ensure
ensure the
of Fannie
Fannie Mae
Mae and
and
Freddie
Mac to
to promote
promote the
the availability
availability of
in financial
financial markets.
Freddie Mac
ofhome
home mortgage
mortgage credit
credit during
during aa period
period of
of stress
stress in
markets.

SEC
Selling9
SEC Takes
Takes Actions
Actionsagainst
againstShort
Short
Selling9
In
continuing market
orders to
to limit
limit short
In an
an effort
effort to
to address
address continuing
market volatility,
volatility,the
theSEC
SECissued
issuedaa series
series of
of emergency
emergency orders
short sales
sales
and
require reporting
and require
reportingofofshort
shortpositions.
positions.Given
Giventhe
thespeed
speedwith
withwhich
whichthese
theseemergency
emergencyorders
orderswere
wereissued
issued and
and the
the
questions
raisedregarding
regardingtheir
theirimplementation,
implementation,the
theSEC
SECquickly
quicklyfollowed
followed with
with additional
questions raised
additional interpretive
interpretive guidance.
guidance.
As
orders have
have expired,
expired, and
and the
the emergency
emergency short
short sale
sale reporting
reporting order
order
As of
of October
October 8,
8, 2008,
2008, the
the emergency
emergency short
short sale
sale orders
is
currently
scheduled
to
expire
on
October
17,
2008.
The
new
temporary
rule
and
two
new
permanent
rules
is currently scheduled to expire on October 17, 2008. The new temporary rule and two new permanent rules
described
below remain
remain in
in effect.
effect.
described below
On
issued its
its first
first emergency
order barring
of the
On July
July 15,
15, 2008,
2008, the
the SEC
SEC issued
emergency order
barring naked
naked short
short sales
sales of
the stocks
stocks of
of Fannie
Fannie Mae,
Mae,
Freddie
Mac and
17 financial
financial firms,
Freddie Mac
and 17
firms,including
includingseveral
severalinvestment
investmentbanks.
banks. The
Theorder
orderwas
wasissued
issuedin
inresponse
response to
to aa
perception
shorting might
perception that
that naked
naked shorting
might trigger
triggeraa market
market stampede
stampede away
away from
from the
the securities
securities of
of the
the subject
subject
institutions.
The
order
was
intended
to
promote
investor
confidence
and
reassure
investors
that
institutions. The order was intended to promote investor confidence and reassure investors that the
the SEC
SEC was
was
protecting
companies
and
investors
from
manipulative
short
selling.
Market
makers
were
excluded
from
protecting companies and investors from manipulative short selling. Market makers were excluded from the
the
restriction
through August
August 12
12th.
At that
th. At
restriction in
inan
an amendment
amendment on
on July
July 18th.
18th. This
This initial
initialorder
orderwas
was extended
extended through
that time
time the
the
SEC
indicated that
that it
it was
rulemaking.
SEC indicated
was considering
considering permanent
permanent rulemaking.

On
17, 2008,
2008,following
following the
of Fannie
Fannie Mae
Mae and
and Freddie
FreddieMac,
Mac, the
thefailure
failure of
of Lehman
Lehman
On September
September 17,
the government
government rescue
rescue of
Brothers,
of Merrill
Merrill Lynch
Brothers, the
the sale
sale of
Lynchand
andthe
thebailout
bailoutofofAIG,
AIG,the
theSEC
SECtook
tookemergency
emergencyaction
actionand
andadopted
adopted three
three rules
rules
to
selling.
to prohibit
prohibit naked
naked short
short selling.

The
first was
adoption of
of a
temporary rule
rule under
under Regulation
Regulation SHO,
SHO, Rule
Rule 204T.
204T. The
The first
was the
the adoption
a temporary
The rule
rule imposes
imposes aa
penalty
on
any
participant
of
a
registered
clearing
agency,
and
any
broker-dealer
from
which
penalty on any participant of a registered clearing agency, and any broker-dealer from which itit receives
receives
trades
for clearance
clearanceand
andsettlement,
settlement,for
forhaving
havingaafail
failtotodeliver
deliverposition
position –- itit requires
trades for
requires that
that short
short sellers
sellers and
and
their
after the
their broker-dealers
broker-dealers deliver
deliversecurities
securities by
bythe
theclose
close of
ofbusiness
business on
on the
the settlement
settlement date
date (three
(three days
days after
the
sale
transaction date,
date, or
or T+3)
T+3) and
and imposes
imposes penalties
penalties for
for aa failure
failure to
sale transaction
to do
do so.
so. Rule
Rule204T
204Thas
has also
also been
been
proposed
as aa permanent
permanent rule
rule and
and the
the SEC
SEC has
has aa comment
comment period
period open.
proposed as
open.
The
SEC’s second
secondaction
actionwas
wastotoadopt
adoptamendments
amendmentstotoReg
RegSHO
SHOto
toeliminate
eliminate the
the options
options market
market maker
The SEC’s
maker
exception.
As
a
result,
options
market
makers
will
be
treated
in
the
same
way
as
all
other
exception. As a result, options market makers will be treated in the same way as all other market
market
participants,
required to
to abide
by the
participants, and
and are
are required
abide by
the new
new hard
hard T+3
T+3 closeout
closeout requirements.
requirements. This
Thischange
changehad
had been
been
initially
initiallyproposed
proposedininAugust
August2007,
2007,the
thecomment
commentperiod
periodwas
wasre-opened
re-opened in
inJuly
July2008,
2008,and
andthe
thechanges
changes are
are
final.
final.
The
third prong
Exchange Act
Act of
of
The third
prong of
of the
the SEC’s
SEC’s approach
approach was
was to
to adopt
adopt Rule
Rule 10b-21
10b-21 under
under the
the Securities
Securities Exchange
1934.
Rule
10b-21
is
intended
to
highlight
the
specific
liability
of
persons
that
engage
in
the
practice
of
1934. Rule 10b-21 is intended to highlight the specific liability of persons that engage in the practice of
9
SeeMorrison
Morrison&
& Foerster
Foerster LLP’s
LLP’s News
Bulletins “SEC
9 See
News Bulletins
“SECClarifies
ClarifiesShort
ShortSale
SaleRestrictions
Restrictionsand
and Related
Related Disclosure
Disclosure Requirements”
Requirements” at
at
http://www.mofo.com/news/updates/files/080928SEC.pdf;
“SEC
Takes
Ballot
http://www.mofo.com/news/updates/files/080928SEC.pdf;
“SEC
TakesEmergency
EmergencyAction
Actionon
onShorting;
Shorting;South
SouthDakota
Dakota Short
Short Selling
Selling Ballot
Initiative”
and
Short
Initiative”at
at http://www.mofo.com/news/updates/files/080917ShortSell.pdf;
http://www.mofo.com/news/updates/files/080917ShortSell.pdf;
and“A“A
ShortSummary
SummaryofofShort
ShortSelling
SellingRestrictions”
Restrictions” at
at
http://www.mofo.com/news/updates/files/080730ShortSelling.pdf
http://www.mofo.com/news/updates/files/080730ShortSelling.pdf
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deceiving
such as
asaabroker
brokeror
ordealer,
dealer,about
abouttheir
theirintention
intentionor
orability
ability to
to deliver
deliver securities
in
deceiving specific
specific persons,
persons, such
securities in
time
then fail
fail to
delivery by
time for
for settlement
settlement and
and then
to make
make delivery
by the
the settlement
settlement date.
date. The
The new
new rule
rule makes
makes clear
clear that
that
those
who lie
lie about
about their
their intention
intention or
or ability
ability to
violating the
law
those who
to deliver
deliver securities
securities in
in time
time for
for settlement
settlement are
are violating
the law
when
they
fail
to
deliver.
This
change
was
initially
proposed
in
March,
and
the
changes
are
final.
when they fail to deliver. This change was initially proposed in March, and the changes are final.
On
18, 2008,
2008, the
the SEC
SEC issued
issued an
anemergency
emergencyorder
orderprohibiting
prohibiting short
short selling,
selling, as
to “naked
“naked short
short
On September
September 18,
as opposed
opposed to
selling,”
each classified
classified as
asan
an“Included
“IncludedFinancial
Financial Firm,”
Firm,” subject
selling,” of
of the
the publicly
publiclytraded
traded securities
securities of
of 799
799 companies,
companies, each
subject
to
including for
to certain
certain exceptions,
exceptions, including
formarket
marketmakers,
makers, short
short sales
sales occurring
occurring automatically
automaticallyas
as aa result
result of
of an
an exercise
exercise or
or
assignment
under
another
security,
and
sales
of
covered
securities
pursuant
to
Rule
144.
This
most
recent
assignment under another security, and sales of covered securities pursuant to Rule 144. This most recent
emergency
emergency order
order expired
expired on
on October
October 8th.
8th.
Also
September 18,
18, 2008,
2008, the
the SEC
SEC issued
issuedan
anemergency
emergencyorder
orderimplementing
implementing reporting
reporting requirements
requirements for
for
Also on
on September
institutional
that exercise
exercise investment
investment discretion
discretion over
over at
at least
least$100
$100million
million of
institutionalinvestment
investment managers
managers that
of securities
securities
subject
to reporting
reporting on
Form 13F.
of Section
Section 13(f)
13(f)
subject to
on Form
13F. IfIfthese
these institutional
institutionalinvestment
investmentmanagers
managers conduct
conduct short
short sales
sales of
securities,
they
must
file
new
Form
SH.
Form
SH
is
due
on
the
first
business
day
of
every
calendar
week
following
securities, they must file new Form SH. Form SH is due on the first business day of every calendar week following
a
week in
in which
which short
saleswere
wereexecuted.
executed.There
Thereare
areadditional
additionallimitations
limitationson
onthe
thefiling
filing requirements.
requirements. The
The first
first
a week
short sales
Form
SH
was
required
to
be
filed
on
September
29th
and
the
order
requiring
Form
SH
is
scheduled
to
expire
th
Form SH was required to be filed on September 29 and the order requiring Form SH is scheduled to expire on
on
Friday,
17th,
with the
thefinal
final Form
Form SH
SH due
due on
on Tuesday,
Tuesday,October
October14
14th.
Although the
theSEC
SECinitially
initially intended
intended that
that
th, with
th. Although
Friday, October
October 17
Forms
SH would
would be
made public,
public, it
it has
amendedthe
theinitial
initial order
order and
and will
will retain
confidential (subject
Forms SH
be made
has amended
retain as
as confidential
(subject to
to
requests
underthe
theFreedom
FreedomofofInformation
Information Act),
Act), all
all Forms
SH.
requests under
Forms SH.

Treasury’s
Guarantee
Program
for Money
Market
FundsFunds
Treasury’sTemporary
Temporary
Guarantee
Program
for Money
Market
Following
Following the
the bankruptcy
bankruptcy filing
filingby
byLehman
LehmanBrothers
Brotherson
onSeptember
September 15th,
15th, aa money
money market
market mutual
mutual fund
fund reported
reported
that
due
to
the
impact
of
its
holdings
of
Lehman
Brothers
commercial
paper
losing
market
value,
the
that due to the impact of its holdings of Lehman Brothers commercial paper losing market value, the fund’s
fund’s share
share
value
fell below
reporting aa significant
significant increase
in withdrawals
value fell
below $1.00.
$1.00. As
Asaaresult,
result, money
money market
market funds
funds began
began reporting
increase in
withdrawals as
as
investors
moved their
their money
investors moved
money to
to FDIC
FDIC insured
insured bank
bank deposits.
deposits.
On
19, 2008,
2008, Treasury
Treasury announced
announcedthe
theestablishment
establishmentof
ofaaTemporary
TemporaryGuaranty
Guaranty Program
Programfor
for Money
Money
On September
September 19,
Market
Funds
for
the
U.S.
money
market
mutual
fund
industry.
The
program
insures
the
holdings
of
nonMarket Funds for the U.S. money market mutual fund industry. The program insures the holdings of nongovernment,
non-agencypublicly
publicly offered
offered Rule
Rule2a-7
2a-7money
moneymarket
marketmutual
mutualfunds.
funds. Both
Both retail
retail and
and institutional
institutional
government, non-agency
funds
will
be
able
to
participate,
for
a
fee.
Treasury
made
$50
billion
available
from
the
assets
of
the
funds will be able to participate, for a fee. Treasury made $50 billion available from the assets of the Exchange
Exchange
Stabilization
the payment
payment to
to investors
investors of
of participating
participating money
Stabilization Fund
Fund to
to guarantee
guarantee the
money market
market funds
funds with
withaanet
netasset
asset
value
that falls
falls below
program will
will be
participating fund’s
value that
below $1.00.
$1.00. Relief
Reliefunder
underthe
theguarantee
guarantee program
be triggered
triggered once
once a
a participating
fund’s board
board
of
of directors
directors acts
acts to
to liquidate
liquidate the
the funds
funds and
and ititisisdetermined
determinedthat
thatholders
holders would,
would,absent
absent the
the guarantee
guarantee program,
program,
receive
receive less
less than
than $1.00
$1.00 per
per share.
share.
On
29, 2008,
opened the
the Temporary
Temporary Guarantee
Program, providing
providing coverage
to holders
holders for
for
On September
September 29,
2008, Treasury
Treasury opened
Guarantee Program,
coverage to
amounts
that
they
held
in
participating
money
market
funds
as
of
the
close
of
business
on
September
19,
2008.
amounts that they held in participating money market funds as of the close of business on September 19, 2008.
The
program will
will exist
exist for
for aa three-month
three-month term.
term. Following
Following the
option to
The program
the initial
initialthree-month
three-monthterm,
term,Treasury
Treasury has
has the
the option
to
renew
program up
of business
on September
September18,
18,2009.
2009.The
Theprogram
programwill
will not
not automatically
automatically extend
renew the
the program
up to
to the
the close
close of
business on
extend
for
their participation
for the
the full
full year
year without
withoutTreasury’s
Treasury’s approval,
approval, and
and funds
funds would
would have
have to
to renew
renew their
participation at
at the
the extension
extension
point
to
maintain
coverage.
If
Treasury
chooses
not
to
renew
the
program
at
the
end
of
the
initial
three-month
point to maintain coverage. If Treasury chooses not to renew the program at the end of the initial three-month
period,
a anet
period, the
the program
program will
willterminate.
terminate.Funds
Fundswith
with
netasset
assetvalue
valuebelow
below$0.995
$0.995as
asof
ofthe
theclose
close of
ofbusiness
business on
on
September
19,
2008,
were
not
eligible
to
participate
in
the
program.
Funds
were
required
to
apply
September 19, 2008, were not eligible to participate in the program. Funds were required to apply by
by October
October 8,
8,
2008.
2008.

Eligible
Eligiblefunds
fundsinclude
includeboth
bothtaxable
taxableand
and tax-exempt
tax-exemptmoney
moneymarket
marketfunds.
funds.Treasury
Treasuryand
andthe
the IRS
IRSissued
issued guidance
guidance
that
confirmed that
that confirmed
that participation
participationininthe
theTemporary
TemporaryGuarantee
GuaranteeProgram
Programwill
willnot
notbebetreated
treatedas
asaafederal
federalguarantee
guarantee
that
the tax-exempt
tax-exempt treatment
treatment of
of payments
by tax-exempt
tax-exempt money
money market
market funds.
that jeopardizes
jeopardizes the
payments by
funds.

On
that money
money market
policy of
On October
October 8,
8, 2008,
2008, Treasury
Treasury announced
announced that
market funds
funds that
that have
have aa policy
of maintaining
maintainingaa stable
stable net
net
asset
value
or
share
price
that
is
greater
than
$1.00
and
had
such
a
policy
on
September
19,
2008
were
eligible
asset value or share price that is greater than $1.00 and had such a policy on September 19, 2008 were eligible to
to
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participate
program, provided
provided the
the fund
fund meets
meets all
all of
of the
the other
other original
original requirements.
participate in
in the
the guarantee
guarantee program,
requirements. The
The
enrollment
enrollment deadline
deadline for
forthese
these funds
funds that
that were
were eligible
eligibleas
as aa result
result of
of this
this technical
technical correction
correction was
was October
October 10,
10, 2008.
2008.
As
of October
October 12,
12, 2008,
2008, reports
reports indicated
indicated that
As of
that most
most of
of the
the large
large money
money market
market fund
fundmanagers
managers had
had entered
entered the
the
Temporary
Guarantee
Program,
in
order
to
boost
their
investors’
confidence.
Temporary Guarantee Program, in order to boost their investors’ confidence.

While
Program was
was initially
initially authorized
Stabilization Act,
While the
the Temporary
Temporary Guarantee
Guarantee Program
authorized under
under the
the Exchange
Exchange Stabilization
Act, as
as noted
noted
above,
EESA
requires
that
any
costs
associated
with
the
Guarantee
Program
be
reimbursed
from
the
EESA
above, EESA requires that any costs associated with the Guarantee Program be reimbursed from the EESA
authorized
authorized amounts.
amounts.

Housing
Recovery
ActAct
of 2008
Housingand
andEconomic
Economic
Recovery
of 2008
On
Housing and
and Economic
Economic Recovery
Recovery Act
Act of
of 2008
2008 (HERA),
(HERA), an
On July
July 30,
30, 2008,
2008, the
the President
President signed
signed the
the Housing
an omnibus
omnibus
housing
bill
combining
regulatory
reform
of
GSEs,
modernization
of
the
Federal
Housing
Administration
(FHA),
housing bill combining regulatory reform of GSEs, modernization of the Federal Housing Administration (FHA),
and
provisions
to
help
troubled
borrowers.
The
Federal
Housing
Finance
Regulatory
Reform
Act
of
2008
created
and provisions to help troubled borrowers. The Federal Housing Finance Regulatory Reform Act of 2008 created
the
FHFA, aa new
regulator for
Federal Home
Home Loan
Loan Banks.
Banks. The
the FHFA,
new combined
combined regulator
for Fannie
Fannie Mae,
Mae, Freddie
Freddie Mac,
Mac, and
and the
the Federal
The power
power
granted
to the
the FHFA
FHFA includes
to enforce
granted to
includes the
the authority
authorityto
toestablish
establishcapital,
capital,management
management and
and risk
risk standards,
standards, to
enforce its
its
orders
through cease
ceaseand
anddesist
desistauthority,
authority, to
to put
put aa regulated
regulatedentity
entity into
into receivership
receivership and
review and
new
orders through
and review
and approve
approve new
product
offerings.
The
affordable
housing
component
of
the
GSEs
mission
was
expanded
as
was
the
conforming
product offerings. The affordable housing component of the GSEs mission was expanded as was the conforming
loan
limit.
loan limit.

The
HOPE for
for Homeowners
Act of
new temporary
temporary program
program within
within FHA
The HOPE
Homeowners Act
of 2008
2008 created
created aa new
FHA designed
designed to
to refinance
refinance
distressed
mortgage loans.
loans. The
distressed mortgage
The program
program was
was scheduled
scheduled to
to begin
begin October
October 1,
1, 2008
2008 and
and expire
expire on
on September
September 30,
30,
2011.
of households
ableto
tobenefit
benefitfrom
from the
the program
program is
is 400,000.
400,000.
2011. The
The estimated
estimated number
number of
households able
The
Foreclosure Prevention
Prevention Act
Act of
of 2008
2008 modernizes
modernizes many
many aspects
aspectsofofFHA
FHAlending,
lending, including
including increasing
increasing the
the FHA
FHA
The Foreclosure
loan
limit, authorizing
loan limit,
authorizing $3.92
$3.92 billion
billionininsupplemental
supplemental Community
CommunityDevelopment
Development Block
BlockGrant
Grant Funds
Funds provided
provided to
to
communities
hit by
providing funds
funds for
for housing
housing counseling,
counseling,and
andmodifications
modificationsto
toTILA
TILA
communities hardest
hardest hit
by foreclosures,
foreclosures, providing
disclosures.
disclosures.

Conservator
Fannie
Mae
andand
Freddie
MacMac
ConservatorAppointed
Appointedfor
for
Fannie
Mae
Freddie
On
7, 2008,
2008, the
the FHFA,
FHFA, working
On September,
September, 7,
workingwith
withTreasury
Treasuryand
andthe
theFederal
FederalReserve,
Reserve, put
put Fannie
Fannie Mae
Mae and
and Freddie
Freddie
Mac
into
conservatorship.
The
CEOs
of
each
of
the
GSEs
were
replaced
with
CEOs
appointed
by
the
FHFA. At
At the
Mac into conservatorship. The CEOs of each of the GSEs were replaced with CEOs appointed by the FHFA.
the
same
time,
Treasury
announced
several
steps
to
increase
investor
confidence
in
the
GSEs
and
improve
liquidity
in
same time, Treasury announced several steps to increase investor confidence in the GSEs and improve liquidity in
mortgage-related
products.
mortgage-related products.

First,
to provide
provide up
up to
to $100
$100 billion
billion of
GSE. In
for Treasury’s
First, Treasury
Treasury agreed
agreed to
of support
support to
to each
each GSE.
In exchange
exchange for
Treasury’s
commitment,
commitment, itit received
received preferred
preferred stock
stock with
withaa more
more senior
senior liquidation
liquidationpreference
preference than
than outstanding
outstanding preferred
preferred
stock
or common
common stock.
stock. Beginning
will be
commitment fee
fee for
for the
the facility,
facility, at
stock or
Beginning in
in 2010,
2010, the
the GSEs
GSEs will
be required
required to
to pay
pay aa commitment
at aa
rate
to be
be determined.
determined. Treasury
rate to
Treasury also
also received
received aa warrant
warrant to
to purchase
purchase 79.9%
79.9% of
of each
each GSE.
GSE.
Second,
Treasury established
establishedaasecured
securedlending
lendingcredit
creditfacility,
facility, available
available to
to Fannie
Mae, Freddie
Freddie Mac
Mac and
Second, Treasury
Fannie Mae,
and the
the
Federal
Home
Loan
Banks.
The
facility
will
act
as
a
liquidity
back-stop
to
provide
funding
and
liquidity,
expiring in
in
Federal Home Loan Banks. The facility will act as a liquidity back-stop to provide funding and liquidity, expiring
December
2009.
December 2009.
Finally,
by the
to provide
provide
Finally,Treasury
Treasuryannounced
announcedaa program
programto
topurchase
purchase the
the mortgage-backed
mortgage-backed securities
securities issued
issued by
the GSEs
GSEs to
additional
additional liquidity
liquiditytotothe
themarket.
market.The
Thepurchase
purchaseprogram
programisisalso
alsoset
set to
to expire
expire in
inDecember
December 2009.
2009. On
OnOctober
October3rd,
3rd,
Treasury
the retention
retention of
of Barclays
Treasury announced
announced the
Barclays Global
GlobalInvestors
Investorsand
andState
State Street
Street Corp.
Corp. to
to manage
manage the
the debt
debt acquired
acquired
through
through this
this program.
program.
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FHFA
that the
the primary
primary mission
mission of
of the
GSEs at
at this
this time
time is
is “to
“to proactively
FHFA announced
announced that
the GSEs
proactively work
workto
toincrease
increase the
the
availability
availabilityof
ofmortgage
mortgagefinance,
finance,including
includingby
byexamining
examiningthe
theguarantee
guaranteefee
fee structure,
structure, with
withan
an eye
eye toward
toward mortgage
mortgage
affordability.”
affordability.”The
TheGSEs
GSEsreceived
receivedauthority
authorityto
toincrease
increase their
their holdings
holdings of
of mortgage-backed
mortgage-backed securities
securities through
through the
the
end
of 2009
thereafter, are
are required
required to
to reduce
reduce their
their holdings
holdings by
by 10%
end of
2009 and,
and, thereafter,
10% per
per year.
year.
These
actions were
were taken
takenunder
underthe
theauthority
authorityof
of the
the Housing
Housing and
and Economic
Economic Recovery
Recovery Act
Act of
of 2008.
These actions
2008.

Federal
Several
Initiatives
Federal Reserve
Reserve Board
BoardUndertakes
Undertakes
Several
Initiatives
On
14, 2008,
2008, the
the Federal
Federal Reserve
Reserveannounced
announcedseveral
severalinitiatives
initiativesto
toprovide
provide additional
additional support
On September
September 14,
support to
to
financial
including enhancements
itsexisting
existingliquidity
liquidity facilities.
facilities. The
financial markets,
markets, including
enhancements totoits
Thecollateral
collateraleligible
eligibletotobe
bepledged
pledged at
at
the
Primary Dealer
the Primary
Dealer Credit
Credit Facility
Facility(PDCF)
(PDCF)was
wasexpanded
expanded to
to closely
closelymatch
matchthe
the types
types of
of collateral
collateralthat
thatcan
can be
be pledged
pledged
in
limited to
in the
the tri-party
tri-partyrepo
reposystems
systems of
of the
the two
two major
major clearing
clearing banks.
banks. Previously,
Previously, PDCF
PDCF collateral
collateral had
had been
been limited
to
investment-grade
debt
securities.
investment-grade debt securities.
The
collateral for
to include
include all
debt securities.
securities. Previously,
Previously, only
only Treasury
The collateral
for the
the TSLF
TSLF was
was expanded
expanded to
all investment-grade
investment-grade debt
Treasury
securities,
agency securities,
securities,and
andAAA-rated
AAA-rated mortgage-backed
securities could
could be
pledged. These
securities, agency
mortgage-backed and
and asset-backed
asset-backed securities
be pledged.
These
changes
representedaasignificant
significant broadening
broadeningin
in the
the collateral
collateral accepted
acceptedunder
underboth
bothprograms.
programs. Schedule
Schedule 22 TSLF
TSLF
changes represented
auctions
were increased
increasedto
toweekly
weekly from
from bi-weekly
bi-weekly and
amounts offered
offered were
were increased
increasedto
toaatotal
totalof
of $150
$150billion,
billion,
auctions were
and the
the amounts
from
a
total
of
$125
billion.
from a total of $125 billion.

The
Federal Reserve
Reservealso
alsoadopted
adoptedananinterim
interimfinal
finalrule
rule that
that provides
provides aatemporary
temporaryexception
exceptionto
tothe
thelimitations
limitations in
in
The Federal
Section
23A of
of the
the Federal
FederalReserve
ReserveAct.
Act.ItItallows
allowsall
all insured
insureddepository
depositoryinstitutions
institutionsto
toprovide
provideliquidity
liquidity to
their
Section 23A
to their
affiliates
typically funded
funded in
in the
tri-party repo
affiliates for
for assets
assets typically
the tri-party
repo market.
market. This
This exception
exception expires
expires on
on January
January 30,
30, 2009,
2009,
unless
extended by
by the
the Federal
Federal Reserve,
Reserve, and
and is
is subject
subject to
to various
various conditions
conditions to
unless extended
to promote
promotesafety
safetyand
and soundness.
soundness.

Federal
Rules
forfor
Investments
in Banks10
FederalReserve
ReserveBoard
BoardLiberalizes
Liberalizes
Rules
Investments
in Banks10
On
September22,
22,2008,
2008,the
theFederal
FederalReserve
Reserve
issued
guidelines
non-controlling,
minority
investments
in
On September
issued
guidelines
for for
non-controlling,
minority
investments
in banks
banks
and
bank holding
holding companies.
and bank
companies. The
The guidelines
guidelines clarify
clarifyand
and liberalize
liberalizethe
the conditions
conditions under
under which
which an
an investor
investor can
can
make
minority investment
make aa minority
investment in
in aa banking
banking organization
organization without
withoutbeing
beingregulated
regulatedas
as aa bank
bank holding
holding company
company under
under
the
Bank Holding
Holding Company
CompanyAct
Act(BHCA).
(BHCA). The
facilitate private
the Bank
The guidelines
guidelines should
should facilitate
private equity
equity fund
fund investment
investment in
in the
the
financial
financial services
services sector.
sector.

BHCA
BHCA Framework
Framework
Under
the BHCA,
BHCA, an
investor is
is deemed
deemedto
tocontrol
control aabanking
bankingorganization
organizationifif it
it (1)
(1) directly
directly or
or indirectly
indirectly owns
Under the
an investor
owns 25%
25% or
or
more
of
any
class
of
voting
securities
of
the
banking
organization;
(2)
controls
the
election
of
a
majority
of
the
more of any class of voting securities of the banking organization; (2) controls the election of a majority of the
board
of directors
controlling influence
board of
directors of
of the
the banking
banking organization;
organization; or
or (3)
(3) otherwise
otherwise exercises
exercises aa controlling
influence over
over the
the
management
or policies
policies of
of the
the banking
banking organization.
organization. The
management or
The guidelines
guidelines deal
deal with
with the
the third
thirdprong
prongof
ofthe
thetest—by
test—by
addressing,
in general
general terms,
terms, which
which investments
investments do
do not
not constitute
constitute the
the exercise
exerciseof
of aacontrolling
controlling influence.
influence.
addressing, in
Ultimately,
a
determination
whether
a
particular
minority
investment
involves
the
exercise
of
“controlling
Ultimately, a determination whether a particular minority investment involves the exercise of “controlling
influence”
all the
circumstances of
of each
eachindividual
individual investment,
influence” by
by the
the investor
investor depends
depends on
on all
the facts
facts and
and circumstances
investment, but
but the
the
guidelines
are
helpful
in
providing
a
degree
of
predictability
that
should
encourage
minority
investment.
guidelines are helpful in providing a degree of predictability that should encourage minority investment.

Existing
Existing Policy
Policy Statement
Statement
The
prior policy
in 1982,
1982, in
in the
context of
investments by
by out-of-state
out-of-state
The prior
policystatement
statement in
in this
thisarea
area was
was issued
issued in
the context
of stakeholder
stakeholder investments
banks
seeking
to
prepare
for
the
advent
of
interstate
banking
operations.
The
1982
policy
statement
has
banks seeking to prepare for the advent of interstate banking operations. The 1982 policy statement hasserved
served as
as
a
compass
for
controlling
influence
determinations
involving
a
broad
range
of
proposed
investments.
In
addition,
a compass for controlling influence determinations involving a broad range of proposed investments. In addition,
10
SeeMorrison
Morrison&&Foerster
FoersterLLP’s
LLP’sNews
NewsBulletin
Bulletin “Federal
“Federal Reserve
Board Liberalizes
Liberalizes Rules
Rules for
for Investments
Investments In
In Banks”
Banks” at
10 See
Reserve Board
at
http://www.mofo.com/news/updates/files/14497.html
http://www.mofo.com/news/updates/files/14497.html
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over
Reservehas
hasgrappled
grappledwith
withmany
many“controlling
“controlling influence”
over time,
time, the
the Federal
Federal Reserve
influence”issues
issues not
not contemplated
contemplated by
by the
the 1982
1982
policy
in staff-developed
policy statement,
statement, which
which has
has resulted
resulted in
staff-developed policy
policy in
inthe
the area.
area. We
Wesummarize
summarize below
below the
the general
general
guidance
provided by
particularly sensitive
in
guidance provided
by the
the policy
policystatement
statement with
withregard
regardto
toarrangements
arrangements that
that have
have been
been particularly
sensitive in
controlling
influence
determinations.
controlling influence determinations.

What
degree of
of director
director representation
may an
an investor
investor have
have on
on aa banking
banking organization
organization board
board without
without being
What degree
representation may
being
deemed
to
exercise
controlling
influence?
deemed to exercise controlling influence?
The
Reserve generally
generally has
has regarded
regardedboard
boardparticipation
participation by
by an
an investor
investor with
with between
24.9% of
of the
The Federal
Federal Reserve
between 10%
10% and
and 24.9%
the
voting
of aabanking
bankingorganization
organizationas
asindicative
indicativeofofcontrol.
control. Under
Under the
thenew
newpolicy,
policy,aaminority
minority investor
investor will
will
voting shares
shares of
generally
permitted to
single representative
representative on
on an
an organization’s
organization’s board
boardof
of directors
directors without
without being
generally be
be permitted
to have
have a
a single
being
deemed
to
exercise
controlling
influence
over
that
organization.
The
policy
statement
also
permits
minority
deemed to exercise controlling influence over that organization. The policy statement also permits aa minority
investor
organization to
to elect
elect two
two directors
of that
board, subject
subjectto
tothe
thefollowing
following conditions:
conditions:
investor in
in an
an organization
directors of
that organization’s
organization’s board,
(1)
board
representation
must
be
proportionate
to
the
minority
investment;
(2)
no
more
than
25%
of
the
(1) board representation must be proportionate to the minority investment; (2) no more than 25% of the board
board
seats
canbe
becontrolled
controlled by
by the
the minority
minority investor;
seats can
investor;and
and (3)
(3)another
anothershareholder,
shareholder, approved
approved by
bythe
theFederal
Federal Reserve,
Reserve,
must
control the
banking organization.
organization. Without
held, no
no minority
minority investor’s
must control
the banking
Withoutregard
regardto
tothe
thenumber
number of
ofboard
board seats
seats held,
investor’s
board
representative can
canserve
serveas
asChairman
Chairmanofofthe
theBoard
Boardororchairman
chairmanofofany
anycommittee
committeewithout
without raising
raising control
control
board representative
concerns.
concerns.

What
amount of
of total
total equity
equity can
can aa minority
minority investor
in a
banking organization
organization without
What amount
investor own
own in
a banking
without exercising
exercising
controlling
influence?
controlling influence?
An
to exercise
exercise control
control over
over aa banking
banking organization
organization ifif it
it controls
of
An investor
investor is
is deemed
deemed to
controls 25%
25% or
or more
more of
of any
any class
class of
voting
not explicitly
explicitly address
the holding
holding of
voting securities
securities of
of that
that banking
banking organization.
organization. The
TheBHCA,
BHCA,however,
however, does
does not
address the
of nonnonvoting
voting equity
equity (or
(or aa combination
combination of
of voting
voting and
and non-voting
non-voting equity).
equity). InInthe
the1982
1982policy
policystatement,
statement, the
the Board
Board
suggested
thatholding
holding25%
25%or
ormore
moreof
ofthe
thetotal
totalequity
equityof
of aabanking
bankingorganization
organizationwould
would be
beindicative
indicative of
of control.
control.
suggested that
The
policy
statement
liberalized
the
standards
for
holding
non-voting
equity,
while
continuing
to
express
belief
The policy statement liberalized the standards for holding non-voting equity, while continuing to express a
a belief
that
a
large
equity
investment
(regardless
of
voting
power)
can
provide
an
investor
with
controlling
influence
that a large equity investment (regardless of voting power) can provide an investor with controlling influence over
over
the
organization. Under
minority investor
controlling
the organization.
Under the
the new
new policy
policystatement,
statement, aa minority
investor will
willnot
notbe
beseen
seen to
to exercise
exercise controlling
influence
if its
meetsthe
thetwo
twofollowing
following criteria:
criteria:
influence if
its investment
investment meets

Its
not exceed
exceed one-third
one-third of
of the
the total
total equity
equity of
Its total
total equity
equity investment
investment does
does not
of the
the organization,
organization, and
and
It
not own
own 15%
15% or
or more
of any
of voting
voting securities
of the
organization.
It does
does not
more of
any class
class of
securities of
the organization.
In
situations under
under which
which rights
rights
In the
the context
context of
of investment
investmentininnon-voting
non-votingshares,
shares,the
theFederal
Federal Reserve
Reserve also
also discusses
discusses situations
to
into voting
will be
to trigger
trigger control
to convert
convert non-voting
non-votingshares
shares into
voting shares
shares will
be deemed
deemed to
control issues.
issues.

To
what degree
can aa minority
minority investor
without being
to exercise
exercisecontrolling
controlling
To what
degree can
investor consult
consult with
with management
management without
being deemed
deemed to
influence?
influence?
Minority
Minorityinvestors
investorsoften
oftenseek
seek to
toprotect
protect their
theirinvestments
investments by
bycommunicating
communicatingtotomanagement
management and/or
and/or to
to the
the board
board
their
views
about
how
best
to
enhance
the
value
of
the
organization.
Thus,
a
minority
investor’s
board
their views about how best to enhance the value of the organization. Thus, a minority investor’s board
representative
might seek
to advocate
advocate changes
changesin
in management;
management;new
newstrategies
strategiesfor
for the
theorganization;
organization; capital
capital or
representative might
seek to
or
liquidity
policies or
or decisions.
decisions. Under
the policy
policy
liquiditypolicies;
policies;mergers
mergers or
or acquisitions
acquisitions or
or other
other major
major corporate
corporate policies
Under the
statement,
advocacyin
inand
andof
ofitself
itself will
will not
with controlling
controlling influence
decision-making is
is left
left
statement, advocacy
not be
be equated
equated with
influence as
as long
long as
as decision-making
to
an
organization’s
board,
shareholders
or
management,
as
the
case
may
be.
Nonetheless,
control
could
be
to an organization’s board, shareholders or management, as the case may be. Nonetheless, control could be
implicated
if advocacy
were linked
linked to
to explicit
explicit or
or implicit
implicit threats
proxy solicitations
implicated if
advocacy were
threats to
to divest,
divest, sponsor
sponsor proxy
solicitations or
or take
take other
other
actions
that
might
coerce
a
banking
organization
or
its
management
to
take
a
particular
course
of
action.
actions that might coerce a banking organization or its management to take a particular course of action.
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What
other circumstances
circumstances might
might demonstrate
demonstratethat
thataaminority
minority investor
investor in
in fact
fact exercises
exercises aacontrolling
controlling influence?
What other
influence?
In
non-controlling minority
prohibited from
from conducting
In the
the past,
past, aa non-controlling
minorityinvestor
investorhas
has generally
generally been
been prohibited
conducting any
any material
material
business
transactions or
or having
having material
material business
businessrelationships
relationshipswith
with the
the banking
banking organization
organization in
in which
which itit has
business transactions
has
invested.
relationships limited
limited quantitatively
invested. However,
However, in
inthe
the past
past business
business relationships
quantitatively and
and qualitatively,
qualitatively,have
have been
been allowed
allowed
particularly
25%. Such
relationships will
will continue
particularly ififthe
theminority
minorityinvestment
investmentwere
werecloser
closer to
to 10%
10% than
than to
to 25%.
Such relationships
continue to
to be
be
reviewed
on
a
case-by-case
basis
to
determine
whether
they
might
involve
a
controlling
influence.
reviewed on a case-by-case basis to determine whether they might involve a controlling influence.
Past
precedentand
andthe
the1982
1982policy
policy statement
statementalso
alsorecognize
recognizethat
thatcontrolling
controlling influence
influence might
might be
through
Past precedent
be exercised
exercised through
the
imposition by
the imposition
by the
the investor
investor of
of particular
particularcovenants
covenants accompanying
accompanying the
the investment.
investment. In
Inthis
thisregard,
regard,there
therehas
has been
been
particular
about such
such covenants
covenantsthat
thatmight
mightaffect
affect hiring,
hiring, firing,
firing, executive
in new
particular concern
concern about
executive compensation,
compensation, engaging
engaging in
new
business
lines, making
making substantial
substantial changes
changesin
inoperations,
operations,raising
raisingadditional
additional capital
capital or
or otherwise
otherwise retaining,
retaining,
business lines,
disposing
of
or
acquiring
material
corporate
assets.
On
the
other
hand,
covenants
that
are
protective
of the
disposing of or acquiring material corporate assets. On the other hand, covenants that are protective of
the
essential
characteristics
of
the
security
held
by
the
minority
investor
generally
have
been
viewed
as
permissible.
essential characteristics of the security held by the minority investor generally have been viewed as permissible. As
As
the
policy statement
clear, these
thesewould
would include,
include, for
for example,
covenants that
that might
might prohibit
prohibit the
of
the policy
statement makes
makes clear,
example, covenants
the issuance
issuance of
senior
securities or
or the
the incurrence
incurrence of
of senior
senior borrowings
borrowings that
existing rights
senior securities
that might
might adversely
adversely affect
affect the
the existing
rights or
or
preferences
of the
thesecurity
securityin
in which
which the
the minority
minority investor
invested. Covenants
Covenants that
thatprovide
provide information
information rights
preferences of
investor has
has invested.
rights
to
investor also
do not
not necessarily
necessarily trigger
trigger control
control considerations.
to an
an investor
also do
considerations.
The
Federal Reserve
Reservehas
hasmoved
movedcautiously
cautiouslyin
in the
the control
control area
area in
in recent
recent months
months in
in anticipation
anticipation of
of
The Federal
of the
the issuance
issuance of
these
guidelines.
The
guidelines
should
ease
the
path
for
action
on
pending
applications
that
involve
controlling
these guidelines. The guidelines should ease the path for action on pending applications that involve controlling
influence
encourage minority
minority investment
time when
when capital
capital in
in
influence determinations
determinations and
and encourage
investment in
in banking
banking organizations
organizations at
at aa time
the
industry is
sorely needed.
needed. In
In particular,
guidelines provide
provide aa constructive
constructive framework
framework for
for private
private equity
equity
the industry
is sorely
particular, the
the guidelines
funds
to invest
funds to
invest in
in the
the financial
financial services
services sector.
sector.

The
to to
AIG
The Federal
FederalReserve
Reservetakes
takesAction
ActionRelating
Relating
AIG
On
September 16,
16, 2008,
2008, the
the Federal
Federal Reserve
ReserveBoard,
Board,with
with the
the support
support of
of the
the Treasury,
Treasury, authorized
On September
authorized the
the Federal
Federal
Reserve
Bank
of
New
York
to
lend
up
to
$85
billion
to
the
American
International
Group
(AIG)
under
Reserve Bank of New York to lend up to $85 billion to the American International Group (AIG) underSection
Section 13(3)
13(3)
of
ReserveAct.
Act. The
loan was
was described
described as
ashaving
havingterms
termsand
andconditions
conditions designed
designed to
to protect
protect the
of the
the Federal
Federal Reserve
The secured
secured loan
the
interests
of the
the U.S.
U.S. government
government and
and taxpayers.
taxpayers. The
based on
on the
thedetermination
determination that
that aa disorderly
disorderly
interests of
The action
action was
was taken
taken based
failure
failure of
of AIG
AIGcould
couldadd
add to
to already
already significant
significant levels
levels of
of financial
financial market
market fragility
fragilityand
andlead
lead to
to substantially
substantially higher
higher
borrowing
costs,
reduced
household
wealth,
and
materially
weaker
economic
performance.
borrowing costs, reduced household wealth, and materially weaker economic performance.

The
liquidity facility
The liquidity
facilitywas
wasdesigned
designedto
toassist
assist AIG
AIGininmeeting
meetingits
itsobligations
obligationsas
asthey
theybecame
became due,
due, to
to facilitate
facilitate the
the sale
sale
of
certain
of
its
businesses
in
an
orderly
manner,
with
the
least
possible
disruption
to
the
overall
economy.
of certain of its businesses in an orderly manner, with the least possible disruption to the overall economy. The
The
facility
24-month term,
of three-month
three-month Libor
maximum draw
facility has
has a
a 24-month
term, an
an interest
interest rate
rate of
Liborplus
plus850
850 basis
basis points
points and
and a
a maximum
draw
amount
of $
85 billion.
billion. The
of AIG,
AIG, and
of its
its primary
primary non-regulated
amount of
$ 85
The loan
loan is
is collateralized
collateralized by
by all
all the
the assets
assets of
and of
non-regulated
subsidiaries,
of
subsidiaries, including
including the
the stock
stock of
of substantially
substantially all
allof
ofthe
theregulated
regulatedsubsidiaries.
subsidiaries. The
Theexpected
expected source
source of
repayment
was
proceeds
of
the
sale
of
the
firm’s
assets.
The
U.S.
government
received
a
79.9
percent
equity
repayment was proceeds of the sale of the firm’s assets. The U.S. government received a 79.9 percent equity
interest
in AIG
AIG and
interest in
and the
the right
right to
to veto
veto the
the payment
payment of
of dividends
dividends to
to common
common and
and preferred
preferred shareholders.
shareholders.
On
Reserve announced
announcedaaprogram
programunder
underwhich
which the
the New
New York
York Fed
Fed would
would borrow
borrow up
up to
to
On October
October 8,
8, 2008,
2008, the
the Federal
Federal Reserve
$37.8
billion in
from AIG
$37.8 billion
ininvestment-grade,
investment-grade, fixed-income
fixed-income securities
securities from
AIG in
inreturn
return for
forcash
cash collateral.
collateral. The
The securities
securities
were
previously lent
lent by
by AIG’s
AIG’s insurance
insurance company
company subsidiaries
subsidiaries to
to third
third parties.
were previously
parties.

Draws
under the
the existing
existing $85
$85 billion
billion loan
facility were
with counterparties
Draws under
loan facility
were used,
used, in
in part,
part, to
to settle
settle transactions
transactions with
counterparties
returning
these
third-party
securities
to
AIG.
The
new
program
was
designed
to
allow
AIG
to replenish
replenish liquidity
liquidity
returning these third-party securities to AIG. The new program was designed to allow AIG to
used
in
settling
those
transactions,
while
providing
enhanced
credit
protection
to
the
New
York
Fed
and
used in settling those transactions, while providing enhanced credit protection to the New York Fed and U.S.
U.S.
taxpayers
in the
the form
form of
taxpayers in
of aa security
security interest
interest in
in these
these securities.
securities.
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Federal
Holding
Company
Applications
FederalReserve
ReserveApproves
ApprovesBank
Bank
Holding
Company
Applications
On
21, 2008,
2008, the
the Federal
FederalReserve
Reserveapproved,
approved,pending
pendinga astatutory
statutoryfive-day
five-dayantitrust
antitrustwaiting
waiting period,
period, the
On September
September 21,
the
applications
of
Goldman
Sachs
and
Morgan
Stanley
to
become
bank
holding
companies.
applications of Goldman Sachs and Morgan Stanley to become bank holding companies.
The
Federal Reserve
Reserveauthorized
authorizedthe
theFederal
FederalReserve
ReserveBank
BankofofNew
NewYork
York to
to extend
extend credit
credit to
to the
the U.S.
U.S. broker-dealer
broker-dealer
The Federal
subsidiaries
of
Goldman
Sachs
and
Morgan
Stanley
against
all
types
of
collateral
that
may
be
pledged
subsidiaries of Goldman Sachs and Morgan Stanley against all types of collateral that may be pledged at
at the
the
Federal
Reserve’sprimary
primarycredit
creditfacility
facility for
Federal Reserve’s
for depository
depository institutions
institutions or
or at
at the
the existing
existing PDCF
PDCF to
to provide
provide increased
increased
liquidity
they transition
transition to
to managing
managing their
their funding
funding within
within aa bank
liquiditysupport
support to
tothese
these firms
firms as
as they
bank holding
holding company
company
structure.
also made
madethese
thesecollateral
collateralarrangements
arrangementsavailable
availabletotothe
thebroker-dealer
structure. The
TheFederal
Federal Reserve
Reserve has
has also
broker-dealer
subsidiary
of Merrill
Merrill Lynch.
the
Federal
Bank of
of New
New York
York to
subsidiary of
Lynch.InInaddition,
addition,
the
FederalReserve
Reserveauthorized
authorizedthe
theFederal
Federal Reserve
Reserve Bank
to
extend
credit
to
the
London-based
broker-dealer
subsidiaries
of
Goldman
Sachs,
Morgan
Stanley,
and
Merrill
extend credit to the London-based broker-dealer subsidiaries of Goldman Sachs, Morgan Stanley, and Merrill
Lynch
Lynch against
against collateral
collateral that
that would
would be
be eligible
eligibleto
tobe
be pledged
pledged at
at the
the PDCF.
PDCF.

Federal
regarding
purchases
of commercial
paperpaper
Federal Reserve
Reserve Emergency
EmergencyAction
Action
regarding
purchases
of commercial
On
Federal Reserve
Reserve announced
announcedthe
thecreation
creationof
ofthe
theCommercial
Commercial Paper
PaperFunding
FundingFacility
Facility
On October
October 7,
7, 2008,
2008, the
the Federal
(CPFF),
and
updated
program
terms
and
conditions
were
published
on
October
14,
2008.
As
the
credit
crisis
(CPFF), and updated program terms and conditions were published on October 14, 2008. As the credit crisis
continued
to
unfold,
it
has
become
clear
that
issuers
of
commercial
paper
were
encountering
increasing
difficulty
continued to unfold, it has become clear that issuers of commercial paper were encountering increasing difficulty
in
accessing
the
commercial
paper
market
to
issue
new
commercial
paper
or
to
refinance
portions
of
the
in accessing the commercial paper market to issue new commercial paper or to refinance portions of the
approximately
due. The
The CPFF
CPFF will
will be
approximately $1.5
$1.5 trillion
trillionof
ofcommercial
commercialpaper
paper currently
currentlyoutstanding
outstanding as
as it
it becomes
becomes due.
be
structured
as aa credit
credit facility
facility to
vehicle (SPV)
structured as
to aa special
special purpose
purpose vehicle
(SPV) authorized
authorized under
under Section
Section 13(3)
13(3) of
of the
the Federal
Federal
Reserve
Act. The
the Federal
Federal Reserve
ReserveBank
Bankof
ofNew
New York
York in
in support
Reserve Act.
The Treasury
Treasury will
willmake
makeaa special
special deposit
deposit at
at the
support of
of the
the
CPFF.
The
Federal
Reserve
will
commit
to
lend
to
the
SPV
at
the
target
federal
funds
rate
and
draws
on
the
CPFF. The Federal Reserve will commit to lend to the SPV at the target federal funds rate and draws on the CPFF
CPFF
will
by all
all assets
of the
theSPV.
SPV. The
The SPV
SPVwill
will be
be limited
limited
willbe
beon
onan
an overnight
overnightbasis,
basis, with
withrecourse
recourse to
to the
the SPV
SPV and
and secured
secured by
assets of
in
the
amount
of
commercial
paper
that
it
may
purchase
from
a
single
eligible
issuer;
it
will
be
limited
to
the
in the amount of commercial paper that it may purchase from a single eligible issuer; it will be limited to the
greatest
amount of
of commercial
commercial paper
August 31,
greatest amount
paper outstanding
outstanding on
on any
any day
day between
between January
January 1
1 and
and August
31, 2008,
2008, less
less any
any
amount
of the
commercial paper
held by
by investors
the SPV.
SPV. Purchases
of
amount of
the issuer’s
issuer’s outstanding
outstanding commercial
paper held
investors other
other than
than the
Purchases of
commercial
commercial paper
paper by
by the
the SPV
SPV will
willcease
cease on
on April
April30,
30,2009,
2009,unless
unlessthe
theFederal
FederalReserve
Reserve Board
Boardagrees
agrees to
to extend
extend the
the
facility.
The
Federal
Reserve
will
continue
to
fund
the
SPV
after
that
date
until
the
SPV’s
assets
mature.
facility. The Federal Reserve will continue to fund the SPV after that date until the SPV’s assets mature.
Based
on terms
terms and
and conditions
conditions associated
associatedwith
with the
the CPFF
CPFF published
published by
by the
the Federal
FederalReserve
ReserveBank
Bankof
ofNew
New York
York the
Based on
the
SPV
will
purchase
3-month
U.S.
dollar-denominated
commercial
paper
directly
from
eligible
issuers
at
a
SPV will purchase 3-month U.S. dollar-denominated commercial paper directly from eligible issuers at a spread
spread
over
3-month overnight
over the
the 3-month
overnight index
index swap
swap (OIS)
(OIS) rate;
rate; 300
300 basis
basis points
points for
for ABCP
ABCPand
and100
100 basis
basis points
points for
for unsecured
unsecured
commercial
has indicated
indicated that
that the
theSPV
SPVwill
will only
commercial paper
from U.S.
commercial paper.
paper. The
The Federal
Federal Reserve
Reserve has
only purchase
purchase commercial
paper from
U.S.
issuers,
though U.S.
U.S. issuers
issuerswith
with aa foreign
foreign parent
parent company
company also
alsowill
will be
permitted to
issuers, though
be permitted
to sell
sell commercial
commercial paper
paper to
to the
the
SPV.
SPV.
Commercial
by the
the SPV
SPV must
must be
be rated
rated at
atleast
leastA1/P1/F1
A1/P1/F1 by
by aa major
major NRSRO
NRSRO and,
and, if
if rated
by
Commercial paper
paper purchased
purchased by
rated by
multiple
NRSROs,
is
rated
at
least
A1/P1/F1
by
two
or
more
major
NRSROs.
Non-ABCP
issuers
will
be
charged
multiple NRSROs, is rated at least A1/P1/F1 by two or more major NRSROs. Non-ABCP issuers will be charged an
an
unsecured
credit surcharge
surcharge of
of 100
100 basis
basis points
points per
per annum
annum unless
unlessthey
theycan
caneither
eitherprovide
provide collateral
collateral for
for the
unsecured credit
the
commercial
to the
theNew
New York
York Fed
Fed or
or obtain
obtain an
an indorsement
indorsement or
or guarantee
guaranteeof
of its
its obligations
obligations
commercial paper
paper that
that is
is acceptable
acceptable to
that
is acceptable
acceptable to
to the
the New
New York
York Fed.
indicated several
several ways
ways in
in which
which nonthat is
Fed. Previously,
Previously,the
theFederal
Federal Reserve
Reserve has
has indicated
nonABCP
ABCP commercial
commercialpaper
paper may
may be
be secured:
secured:

the
issuer pays
pays the
the SPV
SPV an
an upfront
upfront fee
fee based
basedon
onthe
thecommercial
commercial paper
paperinitially
initially sold
the issuer
sold to
to the
the SPV
SPV and
and an
an
additional
fee
based
on
subsequent
commercial
paper
sales
above
that
amount;
or
additional fee based on subsequent commercial paper sales above that amount; or

the
issuer obtains
obtains an
an endorsement
endorsementor
or guarantee
guaranteeof
ofthe
theissuer’s
issuer’sobligations
obligations on
on the
the commercial
commercial paper
sold to
the issuer
paper sold
to
the
SPV that
or
the SPV
that is
is satisfactory
satisfactory to
to the
the Federal
Federal Reserve;
Reserve; or
the
issuer provides
provides collateral
satisfactory to
or
the issuer
collateral arrangements
arrangements that
that are
are satisfactory
to the
the Federal
Federal Reserve;
Reserve; or
the
issuer otherwise
otherwise provides
provides security
the issuer
security satisfactory
satisfactory to
to the
the Federal
Federal Reserve.
Reserve.
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Funding
Funding will
willcommence
commence on
on October
October 27,
27, 2008.
2008.

G
-7Finance
Finance Ministers
Ministers and
Bank
Governors
Plan
of Action
G-7
andCentral
Central
Bank
Governors
Plan
of Action
On
G-7 agreed
agreedthat
thatthe
thecurrent
current situation
situation calls
calls for
for urgent
On October
October 10,
10, 2008,
2008, the
the G-7
urgent and
and exceptional
exceptional action,
action,and
and issued
issued aa
statement
of
commitment
to
work
together
to
stabilize
financial
markets
and
restore
the
flow
of
credit,
to
support
statement of commitment to work together to stabilize financial markets and restore the flow of credit, to support
global
to:
global economic
economic growth.
growth. Specifically,
Specifically,the
themembers
members agreed
agreed to:

Take
decisive action
action and
and use
useall
allavailable
availabletools
toolsto
to support
supportsystemically
systemically important
important financial
financial institutions
institutions and
Take decisive
and
prevent
their failure.
failure.
prevent their
2.
that banks
banks and
and other
other financial
financial
2. Take
Takeallallnecessary
necessarysteps
steps to
to unfreeze
unfreeze credit
credit and
and money
money markets
markets and
and ensure
ensure that
institutions
accesstotoliquidity
liquidity and
and funding.
funding.
institutions have
have broad
broad access
1.
1.

3.
raise capital
capital from
from public
3. Ensure
Ensurethat
thatG-7
G-7banks
banksand
andother
othermajor
majorfinancial
financialintermediaries,
intermediaries,as
asneeded,
needed, can
can raise
public as
as
well
as
private
sources,
in
sufficient
amounts
to
re-establish
confidence
and
permit
them
to
continue
well as private sources, in sufficient amounts to re-establish confidence and permit them to continue
lending
lending to
to households
households and
and businesses.
businesses.
4.
4. Each
Eachcountry
countrywill
willensure
ensurethat
thatitsitsnational
nationaldeposit
depositinsurance
insuranceand
andguarantee
guaranteeprograms
programs are
are robust
robust and
and
consistent
so
that
retail
depositors
will
continue
to
have
confidence
in
the
safety
of
their
deposits.
consistent so that retail depositors will continue to have confidence in the safety of their deposits.
5.
5. Take
Takeaction,
action,where
whereappropriate,
appropriate,totorestart
restartthe
thesecondary
secondarymarkets
markets for
formortgages
mortgages and
and other
other securitized
securitized
assets.
Accurate
valuation
and
transparent
disclosure
of
assets
and
consistent
implementation
of high
assets. Accurate valuation and transparent disclosure of assets and consistent implementation of
high
quality
accounting
standards
are
necessary.
quality accounting standards are necessary.
The
should be
be taken
taken in
in ways
ways that
that protect
protect taxpayers
taxpayers and
and avoid
avoid potentially
potentially damaging
The actions
actions should
damaging effects
effects on
on other
other
countries.
There
was
agreement
to
use
macroeconomic
policy
tools
as
necessary
and
appropriate.
countries. There was agreement to use macroeconomic policy tools as necessary and appropriate.

In
was issued
issuedin
in strong
strong support
support of
of the
theInternational
International Monetary
Monetary Fund’s
Fund’s critical
critical role
In addition,
addition, aa statement
statement was
role in
in assisting
assisting
countries
affected
by
this
turmoil.
There
was
also
a
commitment
to
accelerate
full
implementation
of
the
Financial
countries affected by this turmoil. There was also a commitment to accelerate full implementation of the Financial
Stability
for reform
reform of
Stability Forum
Forum recommendations
recommendations and
and further
further commitment
commitmentto
tothe
thepressing
pressing need
need for
of the
the financial
financial system.
system.
On
10, 2008,
2008, the
the Financial
Financial Stability
Stability Forum
Ministers and
On October
October 10,
Forumpresented
presented to
to the
the G-7
G-7 Finance
Finance Ministers
and central
central bank
bank
governors
follow-upreport
reporttotoits
itsApril
April report,
report, Enhancing
Enhancing Market
Market and
and Institutional
Institutional Resilience.
governors aafollow-up
Resilience. Finally,
Finally, aa
statement
was
made
in
support
of
further
strengthening
cooperation
and
working
with
others
to
accomplish
statement was made in support of further strengthening cooperation and working with others to accomplish this
this
plan.
plan.

FDIC
ofof
Debt
and
Deposits:
Temporary
Liquidity
Guarantee
Program
FDICGuarantee
Guarantee
Debt
and
Deposits:
Temporary
Liquidity
Guarantee
Program
On
October 14,
14, 2008,
2008, the
the FDIC
FDIC announced
the creation
creation of
of aa new
new program,
program, the
theTemporary
Temporary Liquidity
Liquidity Guarantee
On October
announced the
Guarantee
Program
(TLGP).
The
purpose
of
the
program
is
to
strengthen
confidence
and
encourage
liquidity in
in the
Program (TLGP). The purpose of the program is to strengthen confidence and encourage liquidity
the banking
banking
system.
system.

Institutions
Institutions able
able to
to participate
participate include
include (1)
(1) FDIC
FDICinsured
insured depository
depository institutions,
institutions, (2)
(2)U.S.
U.S. bank
bank holding
holding companies,
companies,
(3)
U.S.
financial
holding
companies
and
(4)
U.S.
savings
and
loan
holding
companies
that
engage
only in
in activities
activities
(3) U.S. financial holding companies and (4) U.S. savings and loan holding companies that engage only
that
are permissible
permissible for
for financial
financial holding
4(k) of
of the
BHC.
that are
holdingcompanies
companies to
to conduct
conduct under
under section
section 4(k)
the BHC.
Under
debt issued
issued on
on or
or before
before June
June30,
30,2009
2009would
would be
befully
fully protected
in the
Under TLGP,
TLGP, newly
newlyissued
issued senior
senior unsecured
unsecured debt
protected in
the
event
the issuing
issuing institution
institution subsequently
subsequentlyfails,
fails,or
orits
itsholding
holding company
companyfiles
files for
for bankruptcy.
bankruptcy. Debt
event the
Debt included
included in
in the
the
program
portion of
program includes
includes promissory
promissory notes,
notes, commercial
commercial paper,
paper, inter-bank
inter-bank funding,
funding,and
and any
any unsecured
unsecured portion
of secured
secured
debt.
The
aggregate
coverage
for
an
institution
may
not
exceed
125%
of
debt
outstanding
on
September
debt. The aggregate coverage for an institution may not exceed 125% of debt outstanding on September 30,
30, 2008
2008
that
scheduled to
to mature
mature before
before June
June 30,
30, 2009.
2009. Coverage
30, 2012,
2012, even
evenififthe
thematurity
maturity of
of the
that was
was scheduled
Coverage extends
extends to
to June
June 30,
the
debt
is beyond
beyond that
that date.
debt is
date.
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In
In addition,
addition, any
any participating
participating depository
depository institution
institution will
willbe
beable
ableto
toprovide
providefull
fulldeposit
depositinsurance
insurance coverage
coverage for
for nonnoninterest
regardlessof
of dollar
dollar amount.
amount. These
primarily payment-process
interest bearing
bearing deposit
deposit transaction
transaction accounts,
accounts, regardless
These are
are primarily
payment-process
accounts,
such as
aspayroll
payroll accounts
accounts used
usedby
bybusinesses.
businesses.This
This guarantee
guaranteewill
will expire
expire on
accounts, such
on December
December 31,
31, 2009.
2009.
Special
feeswill
will be
usedto
tofund
fundthe
theprogram;
program;ititwill
will not
not rely
rely on
on taxpayer
taxpayer funding.
funding. Participants
Special fees
be used
Participants will
willbe
becharged
charged aa
75-basis
point
fee
to
protect
new
debt
issues.
Current
insurance
assessments
will
be
increased
by
a
10-basis
point
75-basis point fee to protect new debt issues. Current insurance assessments will be increased by a 10-basis point
surcharge
to
fully
cover
the
non-interest
bearing
deposit
transaction
accounts.
The
new
coverage
will
extend
to all
all
surcharge to fully cover the non-interest bearing deposit transaction accounts. The new coverage will extend to
FDIC
institutions for
for the
the first
first 30
30 days
dayswithout
without the
theinstitution
institution incurring
incurring any
cost. After
After that
initial period,
FDIC insured
insured institutions
any cost.
that initial
period,
institutions
opt out
out or
or be
be assessed
assessedfor
forfuture
futureparticipation.
participation.IfIf an
an institution
institution
institutions wishing
wishing to
to no
no longer
longer participate
participate must
must opt
opts
out, the
guaranteesare
aregood
goodonly
only for
for the
the first
first 30
opts out,
the guarantees
30 days.
days.
The
FDIC Improvement
creation of
of TLGP
TLGP upon
upon aa determination
determination of
of systemic
systemic risk.
risk. The
The FDIC
Improvement Act
Act of
of1991
1991 authorizes
authorizes the
the creation
The
boards
of
the
FDIC
and
the
Federal
Reserve
made
recommendations
and,
after
consulting
with
the
President,
boards of the FDIC and the Federal Reserve made recommendations and, after consulting with the President,
Secretary
Paulson signed
signed the
thesystemic
systemicrisk
risk exception
exceptionto
tothe
theFDIC
FDIC Act.
Act. As
Secretary Paulson
As aa result
result of
of the
the TLGP,
TLGP, banking
banking regulators
regulators
will
willbe
beimplementing
implementingan
anenhanced
enhanced supervisory
supervisoryframework
frameworktotoassure
assureappropriate
appropriateuse
use of
ofthe
thenew
newguarantee
guarantee and
and
prevent
rapid growth
growth or
or excessive
excessiverisk-taking.
risk-taking. The
TheFDIC
FDIC will
will maintain
control over
over eligibility
eligibility for
in
prevent rapid
maintain control
forthe
the program,
program, in
consultation
with each
institution’s primary
consultation with
each institution’s
primary federal
federal regulator.
regulator.

Recent
IRS and
Recent IRS
and Treasury
TreasuryGuidance11
Guidance11
During
to the
the credit
credit crisis.
crisis.
During the
the last
last year,
year, the
the Internal
InternalRevenue
RevenueService
Servicehas
has issued
issued aa wave
wave of
of guidance
guidance in
in response
response to
This
in that
that it,
it, in
This guidance
guidance is
is unprecedented
unprecedented in
in effect,
effect, relaxes
relaxes the
the rules
rules of
of the
the Internal
Internal Revenue
Revenue Code
Code to
to adjust
adjust to
to aa
changing
economy. These
beganin
in late
late 2007
2007 with
with narrow
narrow technical
aimed at
at municipal
municipal bonds
changing economy.
These changes
changes began
technical guidance
guidance aimed
bonds
and
real estate
estatemortgage
mortgageinvestment
investmentconduits
conduits(REMICs).
(REMICs). By
and real
Bylate
lateSeptember,
September, the
the IRS
IRS was
was relaxing
relaxing the
the Code’s
Code’s loss
loss
trafficking
rules
apparently
in
order
to
encourage
the
acquisition
of
failing
banks.
The
following
gives
brief
trafficking rules apparently in order to encourage the acquisition of failing banks. The following gives a
a brief
description
description of
of the
the significant
significantrulings
rulingsand
andother
otherguidance
guidancethe
the IRS
IRShas
has issued:
issued:

Section
of of
TaxTax
Losses
Section 382
382 Related
RelatedGuidance-Preservation
Guidance-Preservation
Losses
In
Section 382
382 of
of the
the Code
Code limits
limits the
ability of
an “ownership
“ownership change”
In general,
general, Section
the ability
ofaa corporation
corporation that
that undergoes
undergoes an
change” to
to
utilize
netoperating
operatinglosses
losses
(NOLs)and
and
“netunrealized
unrealized
built-inlosses”
losses”
(NUBILs).12
general,
12 In In
utilize its
its pre-change
pre-change net
(NOLs)
“net
built-in
(NUBILs).
general,
an
ownership
occurs if
if the
(by value)
value) of
of stock
corporation owned
or more
5%
an
ownership change
change occurs
the percentage
percentage (by
stock of
of the
the loss
loss corporation
owned by
by any
any one
one or
more 5%
shareholders
(by
value)
has
increased
by
more
than
50%
compared
to
their
lowest
percentage
ownership
in
the
shareholders (by value) has increased by more than 50% compared to their lowest percentage ownership in the
prior
can result
result from
from an
an acquisition
acquisition of
corporation
prior 33 years.
years. Such
Such an
an ownership
ownership change
change can
of outstanding
outstanding stock
stock of
of the
the loss
loss corporation
(whether
taxable
or
in
a
tax-free
acquisition)
or
an
issuance
by
the
loss
corporation
of
new
stock
for
additional
(whether taxable or in a tax-free acquisition) or an issuance by the loss corporation of new stock for additional
capital.
use of
of its
its pre-change
pre-change NOLs
NOLs and
and NUBILs
capital. IfIfaaloss
losscorporation
corporationundergoes
undergoesan
anownership
ownershipchange,
change, post
post change
change use
NUBILs
is
generally subject
subjectto
to an
anannual
annuallimitation
limitation (Section
(Section 382
382 Limitation)
Limitation) equal
fair market
of
is generally
equal to
to the
the product
product of
of the
the fair
market value
value of
its
ownership change
changemultiplied
multiplied by
by aa statutorily-prescribed
statutorily-prescribed interest
its outstanding
outstanding stock
stock immediately
immediately before
before the
the ownership
interest rate
rate
(applicable
long-term tax-exempt
(applicable long-term
tax-exempt rate).
rate). This
Thisinterest
interestrate
rate isis currently
currently4.65%,
4.65%,but
butisisadjusted
adjusted monthly
monthlybased
based on
on
market
rates.
market rates.
Two
(IRS) Notices
Notices designed
designed to
to help
help failing
failing banks
may (1)
(1) open
open the
the possibility
possibility for
for aa
Two recent
recent Internal
Internal Revenue
Revenue Service
Service (IRS)
banks may
corporate
acquiror to
built-in losses
corporate acquiror
to acquire
acquire aa bank’s
bank’s built-in
built-inloan
loanlosses
lossesand
and use
use those
those built-in
losses against
against its
its taxable
taxable income,
income,
and
(2) ease
theapplication
applicationof
of potential
potential tax
tax loss
loss carryover
carryover limitations
limitations for
additional capital
and (2)
ease the
for corporations
corporations that
that raise
raise additional
capital
by
new stock.
stock. We
theseNotices
Noticeswill
will make
make significantly
significantly more
acquisition of
of
by issuing
issuing new
We expect
expect that
that these
more attractive
attractive both
both the
the acquisition
U.S.
banks
with
underwater
mortgages
and
the
furnishing
of
new
capital
to
distressed
banks.
U.S. banks with underwater mortgages and the furnishing of new capital to distressed banks.

11
See
Morrison
Foerster
LLP’s
“Tax
Talk”Volume
Volume
Issue
at http://www.mofo.com/news/updates/files/080930TaxTalk.pdf.
11 See
Morrison
& &Foerster
LLP’s
“Tax
Talk”
1,1,
Issue
3 at3 http://www.mofo.com/news/updates/files/080930TaxTalk.pdf.
12
NUBILs are
aregenerally
generallylosses
lossesrecognized
recognizedininthe
the5-year
5-yearperiod
periodafter
afterthe
theownership
ownershipchange,
change,but
butthat
thatare
areattributable
attributable to
to unrealized
12 NUBILs
unrealized pre-change
pre-change
declines
in asset
values. Certain
declines in
asset values.
Certain deductions
deductions during
during post-change
post-change periods
periods that
that are
are attributable
attributableto
toperiods
periodsbefore
beforethe
thechange
changedate
dateare
are treated
treated as
as
recognized
NUBILs under
Section 382(h)(6)(B),
382(h)(6)(B), and
therefore limited.
limited.
recognized NUBILs
under Section
and therefore
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Notice
Corporations
Notice 2008-78
2008-78 –- Capital
Capital Contributions
Contributions to
to Loss
Loss Corporations
As
above, the
theSection
Section382
382Limitation
Limitation is
is determined
determined by
by valuing
valuing aa corporation’s
corporation’s stock
stock immediately
immediately before
As described
described above,
before
the
ownership change.
the ownership
change. Capital
Capital contributions
contributionsthat
thatincrease
increase the
the total
total value
value of
of the
the outstanding
outstanding stock
stock could
could have
have the
the
effect
annual limitation,
limitation, and,
could reduce
reduce the
the likelihood
likelihood
effect of
of increasing
increasing the
the annual
and, ifif made
made ratably
ratably by
by existing
existing shareholders,
shareholders, could
that
that other
other stock
stock transactions
transactions would
would constitute
constitute an
an ownership
ownership change.
change. Accordingly,
Accordingly,totoprevent
preventthese
these potential
potentialabuses,
abuses,
Section
382(l)
of
the
Code
presumes
(except
as
provided
in
regulations)
that
capital
contributions
made
within aa
Section 382(l) of the Code presumes (except as provided in regulations) that capital contributions made within
two-year
part of
of a
tax avoidance
therefore excludes
capital
two-year period
period ending
ending on
on the
the change
change date
date are
are part
a tax
avoidance plan
plan and
and therefore
excludes such
such capital
contributions
Section 382
382 Limitation.
Limitation.
contributions in
in determining
determining the
the Section

On
26, 2008,
2008,the
theIRS
IRSissued
issuedNotice
Notice2008-78,
2008-78, I.R.B.
I.R.B. 2008-41
2008-41 (Notice
(Notice 2008-78),
2008-78), in
in which
On September
September 26,
which ititannounced
announced
that
it
will
waive
the
presumption
that
a
capital
contribution
within
the
two-year
pre-change
period
that it will waive the presumption that a capital contribution within the two-year pre-change period is
is part
part of
of aa tax
tax
avoidance
plan.13
Notice
2008-78
instead
provides
a
facts
and
circumstances
test
in
determining
whether
the
13
avoidance plan. Notice 2008-78 instead provides a facts and circumstances test in determining whether the
contribution
which aa contribution
contribution will
contribution is
is for
for tax
tax avoidance.
avoidance. ItItalso
alsoprovides
provides four
foursafe
safe harbors
harbors under
under which
willnot
nothave
have aa tax
tax
avoidance
motive. Under
contribution will
will not
part of
of aa plan
plan for
for
avoidance motive.
Underthe
the most
most relevant
relevant safe
safe harbors,
harbors, aa contribution
notbe
be considered
considered as
as part
tax
avoidance if:
if:
tax avoidance
(i)
(determined
(i) the
the contribution
contributionisismade
madeby
byaa person
person who
who is
is neither
neither aa controlling
controllingshareholder14
shareholder14 (determined
immediately
(ii) no
20% of
of the
total value
immediately before
before the
the contribution)
contribution)nor
noraarelated
relatedparty,15
party,15 (ii)
no more
more than
than 20%
the total
value of
of the
the
loss
corporation’s outstanding
outstanding stock
stock is
is issued
issuedin
in connection
connectionwith
with the
the contribution,
contribution, (iii)
loss corporation’s
(iii)there
there was
was no
no
agreement,
understanding, arrangement,
arrangement,or
orsubstantial
substantialnegotiations
negotiationsat
atthe
thetime
timeof
of the
the contribution
contribution
agreement, understanding,
regarding
a
transaction
that
would
result
in
an
ownership
change,
and
(iv)
the
ownership
regarding a transaction that would result in an ownership change, and (iv) the ownershipchange
change occurs
occurs
more
than
six
months
after
the
contribution;
or
more than six months after the contribution; or

(i)
of
(i) the
the contribution
contributionisismade
made either
either by
byaa related
related party
party provided
providedthat
thatno
nomore
more than
than 10%
10% of
of the
the total
total value
value of
the
loss
corporation’s
stock
is
issued
in
connection
with
the
contribution,
or
by
a
person
other
than
a
the loss corporation’s stock is issued in connection with the contribution, or by a person other than a
related
party, and
(ii) in
understanding, arrangement,
arrangement, or
or substantial
substantial
related party,
and (ii)
ineither
eithercase
case there
there was
was no
no agreement,
agreement, understanding,
negotiations
at
the
time
of
the
contribution
regarding
a
transaction
that
would
result
in
an
ownership
negotiations at the time of the contribution regarding a transaction that would result in an ownership
change,
and (iii)
(iii) the
occurs more
more than
than one
one year
year after
after the
the contribution.
contribution.
change, and
the ownership
ownership change
change occurs
Notice
2008-83 –- Built-in
Notice 2008-83
Built-inLoss
Loss Limitations
Limitations of
of Banks
Banks

On
September 30,
30, the
theIRS
IRS issued
issuedNotice
Notice2008-83,
2008-83, 2008-42
2008-42 I.R.B.
I.R.B.11(Notice
(Notice 2008-83),
2008-83), in
in which
On September
which ititannounced
announced that
that
losses
and
deductions
attributable
to
loans
or
bad
debts16
of
a
bank17
(including
any
deduction
for
a
16
17
losses and deductions attributable to loans or bad debts of a bank (including any deduction for a reasonable
reasonable
addition
Section 382
382 of
of the
addition to
toaa reserve
reserve for
forbad
bad debts
debts by
by aa bank)
bank) after
after the
the date
date of
of an
an ownership
ownership change
change under
under Section
the Code
Code
and
which are
otherwise allowable,
allowable, will
will not
built-in losses
and which
are otherwise
notbe
be treated
treated as
as built-in
losses or
or deductions
deductions attributable
attributable to
to aa pre-change
pre-change
period.18
Accordingly, Notice
Notice 2008-83
effectively removes
potential barrier
barrier to
of struggling
period.18 Accordingly,
2008-83 effectively
removes a
a potential
to acquisitions
acquisitions of
struggling banks
banks
that
have
unrecognized
loan
losses
and
to
equity
infusions
by
prospective
investors
by
assuring
that
that have unrecognized loan losses and to equity infusions by prospective investors by assuring that the
the IRS
IRS does
does
not
to offset
offset future
future taxable
not intend
intend to
tochallenge
challenge the
the use
use of
of unrecognized
unrecognized losses
losses to
taxable income
income after
after an
an ownership
ownership change
change
occurs.
occurs.

13
Notice2008-78
2008-78states
statesthat
thatthe
theIRS
IRSand
andthe
theTreasury
Treasuryintend
intendtotoissue
issueregulations
regulationstotoimplement
implementthe
therules
rulesdescribed
describedininthe
theNotice.
Notice. Taxpayers
13 Notice
Taxpayers
may
rely on
Notice until
may rely
on the
the Notice
until further
furtherguidance
guidance is
is issued.
issued.
14
Withrespect
respecttotoaapublic
publiccompany,
company,aacontrolling
controlling shareholder
shareholder is
is aashareholder
shareholderthat
thatowns
ownsatatleast
least5%
5%(directly
(directlyor
orindirectly)
indirectly) of
of stock
14 With
of any
any class
class of
stock
outstanding
and who
who actively
actively participates
or operation
operation of
of the
corporation (e.g.,
corporate director).
director).
outstanding and
participates in
in the
the management
management or
the corporation
(e.g., a
a corporate
15
relatedparty
partygenerally
generallywould
wouldinclude
include(but
(butwould
wouldnot
notbe
belimited
limited to),
to), as
asdetermined
determinedimmediately
immediately after
after the
the capital
capital contribution:
contribution: (1)
15 AArelated
(1) an
an
individual
individualor
ortrust
trustowning
owningmore
morethan
than50%
50%of
ofthe
thestock
stock(by
(byvalue)
value)ofofthe
theloss
losscorporation,
corporation,(2)
(2)aacorporation
corporationthat
thatisisaamember
member of
ofthe
the same
same
“controlled
S corporation
corporation if
if the
“controlled group”
group”(meaning
(meaning generally
generally 50%
50% affiliation
affiliationbybyvote
voteororvalue)
value)asasthe
theloss
losscorporation,
corporation,and
and (3)
(3)aa partnership
partnership or
or an
an S
the
same
personsown
ownaagreater
greaterthan
than50%
50%interest
interestininboth
bothsuch
suchpartnership
partnershipor
orSScorporation
corporationand
andthe
theloss
losscorporation.
corporation. A
A related
same persons
related party
party may
may include
include
certain
certain coordinated
coordinated groups.
groups.
16
TheNotice
Noticedoes
doesnot
notdefine
definethe
theterm
term“loans,”
“loans,” however
however it
it should
broad enough
enough to
to include
include debt
debt interests
interests in
in securitization
securitization vehicles
16 The
should be
be broad
vehicles as
as well
well as
as
direct
in residential
residential or
or commercial
that the
the Notice
Notice would
would apply
apply to
derivative positions.
direct interests
interests in
commercial mortgages.
mortgages. ItItdoes
does not
not appear
appear that
to most
most derivative
positions.
17
Inorder
orderto
toqualify
qualify for
for the
17 In
the treatment
treatment described
described in
in Notice
Notice2008-83,
2008-83,the
thetaxpayer
taxpayermust
mustbe
beaa bank
bank as
as defined
defined in
in Section
Section 581
581 of
of the
the Code
Code
immediately
immediately before
before and
and immediately
immediately after
after the
the ownership
ownership change.
change.
18
No
effective
date
is
specified
in
the
Notice,
so
it
appears
that
it
may
also
benefit
banks
that
have
already
had
an
ownership
change.
18 No effective date is specified in the Notice, so it appears that it may also benefit banks that have already had an ownership change.
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Impact
Impact of
of Notice
Notice2008-78
2008-78and
andNotice
Notice2008-8319
2008-8319

Capital
corporations) may
may now
now raise
raise capital
capital without
without
Capital Raising.
Raising. Notice
Notice2008-78
2008-78means
meansthat
thataa bank
bank (as
(as well
well as
as other
other corporations)
creating
concern for
for existing
existing stockholders
and potential
potential investors
investors that
that the
the value
value of
of the
the corporation’s
corporation’s tax
creating aa concern
stockholders and
tax “assets”
“assets”
(i.e.,
built-in losses)
automatically will
(i.e., the
the built-in
losses) automatically
willbe
be impaired
impaired by
byexcluding
excludingthe
the new
new capital
capital from
fromthe
the Section
Section 382
382
Limitation
calculation
if
circumstances
should
force
a
change
in
ownership
within
the
following
two years.
Limitation calculation if circumstances should force a change in ownership within the following two
years. Notice
Notice
2008-83
thatbanks
bankscan
canfeel
feelfree
freetotoissue
issue
stock
raise
new
capital
without
a concern
2008-83 means
means that
stock
to to
raise
new
capital
without
a concern
thatthat
losses
losses
subsequently
recognized on
on troubled
troubled mortgages,
mortgages,including
including those
those arising
arising from
from sales
under the
the TARP,
TARP, will
will be
subsequently recognized
sales under
be treated
treated
as
NUBILs for
as NUBILs
forpurposes
purposes of
ofSection
Section382
382ofofthe
theCode.20
Code.20

Acquisitions.
Acquisitions. In
Inpractice,
practice,Notice
Notice2008-83
2008-83means
meansthat
thatan
an acquiring
acquiringcorporation,
corporation,e.g.,
e.g.,aa bank
bank holding
holding company
company
(Acquiror)
can
acquire
a
bank
owning
underwater
mortgages
in
a
basis
preservation
transaction
(Acquiror) can acquire a bank owning underwater mortgages in a basis preservation transaction(e.g.,
(e.g.,aa stock
stock sale
sale
or
tax-free
reorganization),
sell
the
mortgages
(including
to
Treasury
under
the
TARP),
and
then
use
those
or tax-free reorganization), sell the mortgages (including to Treasury under the TARP), and then use those losses
losses
recognized
on the
the sale
sale to
to offset
offset future
future income
income of
of the
Acquiror or
recognized on
the Acquiror
orother
other members
members of
of its
its affiliated
affiliatedgroup.21
group.21

Additional
Notice 2008-100).
Additional Provisions
Provisions Modifying
ModifyingSection
Section 382
382 Treatment
Treatment (Notice
(Notice 2008-76,
2008-76, Notice
Notice 2008-84
2008-84 and
and Notice
2008-100).
On
29, 2008,
2008, the
the IRS
IRS and
and Treasury
Treasuryannounced
announcedin
inNotice
Notice 2008-76
2008-76 that
that they
they will
will issue
On September
September 29,
issue regulations
regulations under
under
Section
382(m) providing
not include
include
Section 382(m)
providingthat
thatthe
the “testing
“testingdate”
date”(as
(as defined
defined in
in Regulations
Regulations Section
Section 1.382-2(a)(4))
1.382-2(a)(4)) does
does not
any
date on
on or
or after
after the
the date
date on
on which
which the
the United
United States
(or an
an agency
agencyor
or instrumentality
instrumentality thereof)
in aa
any date
States (or
thereof) acquires,
acquires, in
“Housing
Act
Acquisition,”
stock
or
an
option
to
acquire
stock
in
a
corporation.
The
regulations
apply
after
“Housing Act Acquisition,” stock or an option to acquire stock in a corporation. The regulations apply after
September
6, 2008.
2008.
September 6,
On
same day,
day, the
theIRS
IRS and
andTreasury
Treasuryissued
issuedNotice
Notice2008-84,
2008-84, in
in which
which they
that they
they will
will issue
On the
the same
they announced
announced that
issue
regulations
of
regulations under
under Section
Section 382(m)
382(m) providing
providingthat
thatthe
the“testing
“testingdate”
date”does
doesnot
notinclude
includeany
anydate
dateas
as of
ofthe
the close
close of
which
ownsaamore-than-50
more-than-50percent
percentinterest
interestininaaSection
Section382
382loss
losscorporation.
corporation.The
The
which the
the United
United States
States owns
regulations
will
25, 2008.
2008.
regulations
willapply
applyto
toany
anytaxable
taxable year
year ending
ending after
after September
September 25,

Finally,
the IRS
IRS and
and Treasury
Treasuryissued
issuedNotice
Notice2008-100,
2008-100,providing
providing very
very favorable
favorable guidance
Finally, on
on October
October 14,
14, 2008,
2008, the
guidance
regarding
the
application
of
Section
382
to
loss
corporations
whose
instruments
are
acquired
regarding the application of Section 382 to loss corporations whose instruments are acquired by
by Treasury
Treasury pursuant
pursuant
to
the
Capital
Purchase
Program
(CPP)
under
the
Act.
The
Notice
generally
provides
(1)
that
shares
stockofofa
to the Capital Purchase Program (CPP) under the Act. The Notice generally provides (1) that shares ofofstock
a
lloss
oss corporation
corporation acquired
Treasury’s
acquired by
by Treasury
Treasury pursuant
pursuant to
to the
the CPP
CPP shall
shall not
not be
be considered
considered to
to have
have caused
caused Treasury’s
ownership
ownership in
in the
the loss
loss corporation
corporation to
tohave
have increased
increased over
over its
its lowest
lowest percentage
percentage owned
owned on
on any
any earlier
earlier date,
date, but
but
subject
to certain
are considered
considered outstanding
outstanding for
for purposes
purposes of
of calculating
calculating the
of
subject to
certain exceptions,
exceptions, are
the ownership
ownership percentage
percentage of
other
5
percent
shareholders
on
a
testing
date;
(2)
that
once
shares
of
stock
acquired
by
Treasury
pursuant
to
CPP
other 5 percent shareholders on a testing date; (2) that once shares of stock acquired by Treasury pursuant to CPP
are
redeemed by
by the
the corporation,
corporation, such
are not
not treated
treated as
as having
having ever
ever been
been outstanding
outstanding for
for purposes
of
are redeemed
such shares
shares are
purposes of
measuring
ownership
shifts
of
any
5
percent
shareholder
on
any
testing
date
on
or
after
the
redemption;
(3)
that
measuring ownership shifts of any 5 percent shareholder on any testing date on or after the redemption; (3) that
any
preferred stock
as stock
stock described
described in
in Section
Section 1504(a)(4)
1504(a)(4) for
for all
all
any preferred
stock acquired
acquired by
by Treasury
Treasury pursuant
pursuant to
to CPP
CPP is
is treated
treated as
Federal
income tax
tax purposes
purposes(and
(andisistherefore
thereforecarved
carvedout
outofofthe
thedefinition
definition of
of “stock”
“stock” for
of Section
Federal income
for purposes
purposes of
Section
(k)(6)(A); (4)
382
382(k)(6)(A);
(4)that
thatwarrants
warrantsacquired
acquiredby
byTreasury
Treasurypursuant
pursuanttotoCPP
CPPshall
shallbe
betreated
treatedas
as options
options (and
(and not
not as
as stock)
stock)
for
all
Federal
income
tax
purposes
and
that
options
acquired
by
Treasury
will
not
be
deemed
exercised
for
for all Federal income tax purposes and that options acquired by Treasury will not be deemed exercised for
purposes
of Section
Section 382;
382; and
and (5)
(5) that
that capital
capital contributions
contributions made
corporation pursuant
purposes of
made by
by Treasury
Treasury to
to aa loss
loss corporation
pursuant to
to the
the
CPP
shall
not
be
considered
to
have
been
made
as
part
of
a
plan
for
purposes
of
Section
382(l)(1)
of
the
Code.
CPP shall not be considered to have been made as part of a plan for purposes of Section 382(l)(1) of the Code.

19
SeeMorrison
Morrison&&Foerster
FoersterLLP’s
LLP’sNews
NewsBulletin
Bulletin “Notice
“Notice 2008-83:
2008-83: The
to Troubled
Troubled Banks”
Banks” at
19 See
The IRS
IRS Offers
OffersReassurance
Reassurance to
at
http://www.mofo.com/news/updates/files/14544.html.
http://www.mofo.com/news/updates/files/14544.html.
20
Ofcourse,
course,pre-existing
pre-existingNOLs
NOLs would
would be
be subject
subject to
to the
the Section
Section 382
382Limitation
Limitation ififsufficient
20 Of
sufficientshares
sharesto
toconstitute
constitutean
an ownership
ownershipchange
change were
were
issued.
issued.
21
Pre-existingNOLs
NOLsof
of the
thetarget
targetwould
would still
still be
subject to
to the
the Section
Section 382
382 Limitation
Limitation (assuming
21 Pre-existing
be subject
(assuming that
that the
the acquisition
acquisition results
results in
in aa greater
greater than
than 50
50
percent
shift in
in the
ultimate equity
return regulations’
regulations’
percent shift
the ultimate
equity ownership
ownership of
of the
the target).
target). Section
Section382
382 of
ofthe
theCode
Code should
should displace
displace the
the consolidated
consolidated return
limitation
limitationon
onbuilt-in-losses
built-in-losses(via
(viathe
theseparate
separate return
return limitation
limitationyear
yearrules),
rules),so
so that
that the
the treatment
treatment provided
provided by
by Notice
Notice 2008-83
2008-83 should
should apply
apply
whether
target bank
bank is
is merged
merged into
into the
the Acquiror
Acquiror (or
whether the
the target
(or aa disregarded
disregarded entity
entity of
of the
the Acquiror)
Acquiror)ororremains
remainsininexistence
existenceas
as aa consolidated
consolidated
subsidiary
of the
the Acquiror.
Acquiror.
subsidiary of
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The
Notice states
that Treasury
Treasury and
and the
the IRS
IRS intend
intend to
to issue
issue regulations
regulations setting
setting forth
forth the
the rules
rules provided
provided in
in the
The Notice
states that
the
Notice,
taxpayers may
may rely
rely on
on the
the Notice
Notice unless
unlessand
anduntil
untilthere
thereisisadditional
additionalguidance.
guidance.Additionally,
Additionally, the
Notice, but
but that
that taxpayers
the
Notice
that any
any future
future guidance
guidanceissued
issuedcontrary
contrarytotothat
thatprovided
providedininthe
theNotice
Noticewill
will not
Notice states
states that
not apply
apply to
to instruments
instruments
acquired
by Treasury
Treasury (1)
(1)prior
prior to
to the
thepublication
publication of
of the
the contrary
contrary guidance
guidanceor
or(2)
(2) pursuant
pursuantto
tobinding
binding written
written
acquired by
contracts
entered
into
prior
to
the
publication
of
the
contrary
guidance.
contracts entered into prior to the publication of the contrary guidance.

Money
Guarantee
MoneyMarket
MarketShare-Price
Share-Price
Guarantee
As
money
As previously
previously noted,
noted, in
in Notice
Notice2008-81,
2008-81,Treasury
Treasuryannounced
announced aa Temporary
Temporary Guarantee
Guarantee Program
Program to
to enable
enable money
market
net asset
assetvalues,
values,and
andsaid
saidthat
thatparticipation
participationin
in the
theprogram
programwill
will not
market funds
funds to
to maintain
maintain stable
stable $1
$1 per
per share
share net
not be
be
treated
as
a
federal
guarantee
that
jeopardizes
the
tax-exempt
treatment
of
payments
by
“tax-exempt
money
treated as a federal guarantee that jeopardizes the tax-exempt treatment of payments by “tax-exempt money
market
to be
be eligible
eligible to
market funds”
funds” (i.e.,
(i.e., money
money market
market funds
funds holding
holdingenough
enough of
oftheir
theirtotal
totalassets
assets in
in tax-exempt
tax-exempt bonds
bonds to
to
pay
Section
852(b)(5)
exempt
interest
dividends).
pay Section 852(b)(5) exempt interest dividends).

In
that they
they will
will not
that participation
participation in
in the
Temporary
In Notice
Notice 2008-92,
2008-92, the
the IRS
IRS and
and Treasury
Treasury announced
announced that
not assert
assert that
the Temporary
Guarantee
Program by
by an
an“insurance-dedicated
“insurance-dedicatedmoney
money market
market fund”
fund” (a
(a fund
fund with
with beneficial
held by
by
Guarantee Program
beneficial interests
interests held
investors
permitted under
Regulations Section
Section 1.817-5(h)(1))
1.817-5(h)(1)) causes
violation of
of the
the Section
Section 817(h)
817(h) diversification
diversification
investors permitted
under Regulations
causes aaviolation
requirements
in the
of aa segregated
segregatedasset
assetaccount
accountinvesting
investingininthe
thefund,
fund, or
or that
that the
the fund’s
fund’s participation
requirements in
the case
case of
participationcauses
causes
the
holder
of
a
variable
contract
supported
by
a
segregated
asset
account
investing
in
the
fund
to
the holder of a variable contract supported by a segregated asset account investing in the fund tobe
be treated
treated as
as an
an
owner
of the
fund.
owner of
the fund.

Borrower’s
onon
Securities
Loan
Doesn’t
Trigger
Taxable
EventEvent
to Lender
Borrower’sDefault
Default
Securities
Loan
Doesn’t
Trigger
Taxable
to Lender
(Notice
2008-63)
(Notice 2008-63)
Under
securities loan
loan agreement,
agreement,aaborrower
borrowertypically
typically borrows
collateral to
to
Under a
a securities
borrows securities
securities from
from aa lender
lender and
and posts
posts collateral
secure
its obligation
obligation to
to return
return identical
identical securities.
securities. The
return
secure its
The initial
initialtransfer
transfer of
ofsecurities
securities to
to the
the borrower
borrower and
and the
the return
of
generally do
do not
not result
result in
in
of identical
identical securities
securities to
to the
the lender
lender upon
upon termination
termination of
of the
the securities
securities lending
lending agreement
agreement generally
any
gain
or
loss
to
the
lender
for
U.S.
federal
income
tax
purposes,
provided
the
loan
agreement
meets
certain
any gain or loss to the lender for U.S. federal income tax purposes, provided the loan agreement meets certain
specified
requirements under
under Section
Section 1058.
1058. If,
borrower default,
collateral to
specified requirements
If, upon
upon aa borrower
default, the
the lender
lender applies
applies the
the collateral
to
purchase
securities that
that are
areidentical
identical to
to the
the securities
securitiesborrowed,
borrowed, the
the lender
lender would
would be
be required
required to
to realize
realize gain,
gain, if
if any.
purchase securities
any.
In
would be
disallowed as
result of
of the
In most
most situations,
situations, losses
losses would
be expected
expected to
to be
be disallowed
as aa result
the application
application of
ofthe
the wash
wash sale
sale rules.
rules.
On
29, 2008,
2008, the
the IRS
IRS published
published Revenue
Revenue Procedure
Procedure 2008-63
2008-63 to
to preserve
preservenon-recognition
non-recognition treatment
On September
September 29,
treatment
and
restore
symmetrical
results
in
the
case
of
gains
and
losses.
The
Revenue
Procedure,
effective for
and restore symmetrical results in the case of gains and losses. The Revenue Procedure, effective
for taxable
taxable years
years
ending
ending on
on or
or after
after January
January 1,
1, 2008,
2008, provides
provides that
that ififaa borrower
borrowerdefaults
defaultsunder
underaasecurities
securitiesloan
loanagreement
agreement as
as aa
direct
direct or
or indirect
indirect result
result of
of its
its bankruptcy
bankruptcy (or
(orthe
the bankruptcy
bankruptcy of
ofan
an affiliate)
affiliate)and
andthe
thelender
lender applies
applies the
the collateral
collateral to
to
purchase
identical securities
securities as
as soon
soon as
asisiscommercially
commercially practicable
practicable after
after the
the default
default (but
purchase identical
(but not
not more
more than
than 30
30 days
days
following
followingthe
thedefault),
default),then
thenthe
the transaction
transaction will
willnot
notbe
beaa recognition
recognitionevent
event for
forU.S.
U.S.federal
federalincome
incometax
taxpurposes
purposes to
to
the
the lender.
lender.

Relief
Rate
Securities
Relief for
forAuction
Auction
Rate
Securities
Since
the 1980s,
1980s,closed-end
closed-endfunds,
funds,corporations,
corporations, municipal
municipal authorities
Since the
authorities and
and student
student loan
loan organizations
organizations have
have issued
issued
auction-rate
securities(ARS),
(ARS), typically
typically in
in the
form of
of bonds
with long-term
long-term maturities
stock. The
auction-rate securities
the form
bonds with
maturities or
or as
as preferred
preferred stock.
The
interest
or dividend
dividend rate
ARS is
Dutch auction
through which
which investors
interest or
rate on
on ARS
is determined
determined by
by aa Dutch
auction mechanism
mechanism through
investors already
already
holding
to acquire
acquire ARS
ARS indicate
indicate their
their interest
interest in
in holding,
holding, purchasing
or selling
selling the
ARS
holding ARS
ARS and
and investors
investors seeking
seeking to
purchasing or
the ARS
at
specified
rates.
Auctions
are
typically
held
every
seven,
twenty-eight,
thirty-five
or
forty-nine
days,
but
with
at specified rates. Auctions are typically held every seven, twenty-eight, thirty-five or forty-nine days, but with
respect
to some
some ARS
ARS the
the auctions
auctions can
can occur
occur daily
daily or
or at
longer intervals
every six
six months.
ARS
respect to
at longer
intervals such
such as
as every
months. For
For issuers,
issuers, ARS
are
beneficial
as
they
can
provide
financing
at
rates
that
are
lower
than
variable
rate
debt
instruments.
To
are beneficial as they can provide financing at rates that are lower than variable rate debt instruments. To
investors,
ARS are
attractive as
as their
their yield
yield is
is typically
typically higher
investors, ARS
are attractive
higher than
than the
the yield
yield on
on deposits
deposits or
or money
money market
market funds.
funds.
The
ARS market
currently has
an estimated
estimatedsize
sizeofofaafew
fewhundred
hundredbillion
billion dollars.
dollars. Lately,
The ARS
market currently
has an
Lately, as
as aa result
result of
of the
the current
current
credit
beenlittle
little or
or no
interest in
in purchasing
ARS resulting
resulting in
in wholesale
wholesale auction
auctionfailures.
failures. Upon
credit crunch,
crunch, there
there has
has been
no interest
purchasing ARS
Upon
an
auction failure,
failure, the
or dividend
dividend rate
ARS defaults
maximum rate
which, generally,
an auction
the interest
interest or
rate on
on the
the ARS
defaults to
to a
a maximum
rate which,
generally, is
is
intended
an above-market
above-market rate
rate at
at original
original issuance
that is
is intended
intended to
to compensate
compensate holders
holders of
of the
the ARS
ARS for
for the
intended to
to be
be an
issuance that
the
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illiquidity
below market,
illiquidityofofthe
thesecurities.
securities.However,
However,due
duetotothe
thecredit
creditcrisis,
crisis,some
someofofthese
theserates
rates are
are now
now viewed
viewed as
as below
market,
causing
ARS to
evenmore
moreilliquid.
illiquid.
causing ARS
to become
become even

In
to the
the illiquidity
illiquidity problem,
In response
response to
problem,the
theIRS
IRSissued
issued Notices
Notices2008-27
2008-27and
and 2008-41,
2008-41,providing
providingguidance
guidanceto
toissuers
issuers
of
tax-exempt
bonds
that
wish
to
either
convert
their
outstanding
bonds
from
ARS
to
bonds
with
a
fixed
or
floating
of tax-exempt bonds that wish to either convert their outstanding bonds from ARS to bonds with a fixed or floating
interest
rate to
to maturity
maturity or
their own
interest rate
or to
to purchase
purchase their
own ARS
ARS from
fromthe
themarket.
market.Pursuant
Pursuant to
tothese
these notices,
notices, under
under certain
certain
limited
circumstances,
the
conversion
of
a
tax-exempt
ARS
to
a
bond
with
a
fixed
or
floating
interest
ratewill
will not
limited circumstances, the conversion of a tax-exempt ARS to a bond with a fixed or floating interest rate
not
result
for U.S.
and, in
in applying
applying the
result in
in aa reissuance
reissuance for
U.S. federal
federal income
income tax
tax purposes,
purposes, and,
the tax-exempt
tax-exempt bond
bond rules,
rules, an
an issuer
issuer
may
its own
own tax-exempt
tax-exempt ARS
ARS without
resulting in
in a
retirement of
of the
for U.S.
may purchase
purchase its
without such
such purchase
purchase resulting
a retirement
the bonds
bonds for
U.S. federal
federal
income
which could
income tax
tax purposes,
purposes, which
could potentially
potentiallyresult
resultininadverse
adversetax
taxconsequences
consequences to
to the
the issuer.
issuer.
With
preferred stock,
stock, in
in order
order to
to preserve
preserve their
their status
statusas
as“equity”
“equity” for
for tax
it is
With respect
respect to
to ARS
ARS issued
issued as
as preferred
tax purposes,
purposes, it
is
particularly
important
that
investors
not
be
viewed
as
having
the
right
to
put
the
ARS
to
the
issuer
on
demand.
particularly important that investors not be viewed as having the right to put the ARS to the issuer on demand.
Notwithstanding,
had proposed
proposedthat
thatholders
holdersof
ofsuch
suchARS
ARSbe
bepermitted
permittedtotosell,
sell,pursuant
pursuanttotoa aliquidity
liquidityfacility
facility
Notwithstanding, some
some had
agreement,
their shares
sharestotoaaliquidity
liquidity provider
provider upon
upon aa failed
failed auction.
auction. This
This would
would broaden
the market
market for
for potential
potential
agreement, their
broaden the
ARS
investors as
as tax
tax exempt
exempt money
money market
market funds
funds (frequently
(frequently referred
ARS investors
referred to
to as
as 2a-7
2a-7 funds)
funds) would
wouldsubsequently
subsequently be
be
allowed
ARS under
under the
the ’40
’40 Act
Act from
themselvesRICs.
RICs. Under
Under the
theproposal,
proposal,the
theliquidity
liquidity
allowed to
to purchase
purchase ARS
from issuers
issuers that
that are
are themselves
provider
would try
ARS (including
(including by
would be
provider would
try to
to sell
sell the
the ARS
byparticipating
participatingininsubsequent
subsequent auctions).
auctions). Further,
Further, the
the issuer
issuer would
be
required
to
redeem
the
stock
after
a
specified
period
of
time
if
the
liquidity
provider
is
unable
to
sell
the
ARS.
required to redeem the stock after a specified period of time if the liquidity provider is unable to sell the ARS. The
The
proposal
was designed
designed to
to permit
permit new
new investors
investors to
to invest
in ARS.
proposal was
invest in
ARS.

In
the IRS
IRS issued
issuedNotice
Notice 2008-55,
2008-55,confirming
confirming that
that it
it will
will not
In response,
response, the
notchallenge
challenge the
the equity
equity characterization
characterization of
of the
the
ARS
agreement
ARS ififaa liquidity
liquidityfacility
facility
agreementsuch
suchasasthe
theone
onedescribed
describedabove
above were
were entered
entered into.
into. As
As aa result,
result, payments
payments on
on
the
ARS should
should still
still be
as exempt-interest
exempt-interest dividends
dividends (to
(to the
the extent
extent of
of the
issuer’s exempt
exempt interest)
interest)
the ARS
be characterized
characterized as
the issuer’s
and
not as
taxable interest,
if the
debt for
for U.S.
U.S.
and not
as taxable
interest, which
whichwould
wouldhave
havebeen
beenthe
the consequence
consequence if
the ARS
ARS were
were instead
instead treated
treated as
as debt
federal
income
tax
purposes.
In
general,
the
notice
only
applies
if,
among
other
requirements,
the
ARS
are
issued
federal income tax purposes. In general, the notice only applies if, among other requirements, the ARS are issued
by
funds that
that are
are RICs
RICs and
and that
that invest
invest exclusively
exclusively in
by closed-end
closed-end funds
in taxable
taxable or
or tax-exempt
tax-exempt bonds,
bonds, the
the ARS
ARS were
were
outstanding
on
February
12,
2008
(or
issued
after
that
date
to
refinance
ARS
that
were
outstanding
outstanding on February 12, 2008 (or issued after that date to refinance ARS that were outstanding on
on that
that date)
date)
and
the liquidity
liquidity provider
and the
providerisisunrelated
unrelated to
to the
the issuer.
issuer.
The
IRS’ latest
installment of
of relief
guidance to
to holders
holdersof
ofARS
ARS in
in light
light of
of
The IRS’
latest installment
relief provisions
provisions for
for the
the ARS
ARS market
market provides
provides guidance
recent
announcementsby
byWall
Wall Street
Street firms
firms that
that they
they will
will buy
billions of
recent announcements
buy back
back billions
of dollars
dollars worth
worth of
of ARS
ARS from
from aggrieved
aggrieved
investors.
Procedure 2008-58
2008-58 (Rev.
(Rev. Proc.
Proc. 2008-58),
2008-58), providing
providing
investors. On
OnSeptember
September 29,
29, 2008,
2008, the
the IRS
IRS issued
issued Revenue
Revenue Procedure
assurance
to
investors
in
the
auction
rate
securities
market
that
the
IRS
will
not
challenge
certain
tax
positions
assurance to investors in the auction rate securities market that the IRS will not challenge certain tax positions
taken
with regard
of potential
taken with
regard to
to settlement
settlement of
potential legal
legal claims
claims related
related to
to such
such securities.
securities.
Rev.
2008-58 focuses
on ARS
ARS holders
holders that
that have
havethe
theright
right during
during aa specified
specified “window
“window period”
Rev. Proc.
Proc. 2008-58
focuses on
period”to
tocause
cause an
an
issuer
to buy
buy back
back the
the ARS
ARS for
for par
par amount
amount in
in order
potential legal
issuer to
order to
to settle
settle potential
legal claims
claims against
against the
the issuer
issuer (e.g.,
(e.g., that
that the
the
issuer
did not
not properly
properly disclose
disclosethe
thepotential
potentialthat
thatthe
theARS
ARSwould
wouldbecome
becomeilliquid).
illiquid). Alternatively,
Alternatively, the
issuer did
the ARS
ARS holder
holder
may
borrow the
par amount
amount of
of the
theARS
ARS from
from the
the issuer
issuerprior
priorto
tothe
thewindow
window period
periodwhile
while securing
securingthe
the“loan”
“loan” with
with
may borrow
the par
the
ARS.
Rev
Proc
2008-58
also
contemplates
a
scenario
in
which
the
ARS
holder
does
not
exercise
the
settlement
the ARS. Rev Proc 2008-58 also contemplates a scenario in which the ARS holder does not exercise the settlement
right,
maximum penalty
right, in
in which
whichcase
case the
the ARS
ARS holder
holder would
would continue
continue to
to receive
receive payment
payment under
under the
the maximum
penalty rate
rate upon
upon aa
continued
continued auction
auction failure
failure or
orreceive
receiveaa return
return that
that would
wouldfluctuate
fluctuatebased
basedon
onthe
the auction
auctionrate-setting
rate-setting process,
process,
ultimately
return. IfIfthe
window
ultimately affecting
affecting the
the holder’s
holder’s economic
economic return.
theARS
ARSholder
holderwere
were to
to hold
hold the
the security
security after
after the
the window
period,
with the
period, the
the ARS
ARS holder
holder would
would continue
continue to
to be
be entitled
entitled to
to exercise
exercise all
all voting
voting rights
rightsassociated
associated with
the security
security and
and to
to
sell
the
security
to
a
third
party.
sell the security to a third party.

The
IRS stated
stated that
that itit will
will not
following positions:
The IRS
not challenge
challenge the
the following
positions:(1)
(1)that
thatthe
thetaxpayer
taxpayer continues
continues to
to own
own the
the auction
auction
rate
security
upon
accepting
(or
“opting
into”)
the
settlement
offer
until
the
tender
of
the
security;
(2)
that
rate security upon accepting (or “opting into”) the settlement offer until the tender of the security; (2) that the
the
taxpayer
not realize
realize any
result of
of accepting
of
taxpayer does
does not
any income
income as
as aa result
accepting the
the settlement
settlement offer
offer and
and does
does not
not reduce
reduce the
the basis
basis of
ARS
from its
from the
of ARS
ARS during
during the
ARS from
its original
originalpurchase
purchase price;
price; and
and (3)
(3) that
that the
the taxpayer’s
taxpayer’s amount
amount realized
realized from
the sale
sale of
the
window
received from
from that
party.
window period
period to
to the
the party
party offering
offeringthe
thesettlement
settlement is
is the
the full
fullamount
amountofofthe
thecash
cash proceeds
proceeds received
that party.
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Rev
2008-58 applies
to taxpayers
that accept
accept settlement
settlement offers
offers prior
prior to
Rev Proc
Proc 2008-58
applies to
taxpayers that
to June
June 30,
30, 2009
2009 and
and have
have such
such
settlement
offers in
in which
relevant ARS
ARS
settlement offers
which the
the window
windowperiod
perioddoes
doesnot
notextend
extend beyond
beyond December
December 31,
31, 2012,
2012, where
where such
such relevant
were
purchasedprior
prior to
to February
February 14,
14,2008.
2008. Significantly,
Significantly, aa revision
were purchased
revisionto
toRev.
Rev. Proc.
Proc. 2008-58
2008-58 on
on September
September 29
29
clarifies
relief provisions
claims in
in
clarifies that
that the
the relief
provisions would
would still
stillapply
applyeven
evenififan
anARS
ARSholder
holderisisnot
notrequired
requiredto
torelease
release claims
connection
with
the
settlement.
The
new
Rev.
Proc.
serves
to
eliminate
some
uncertainty
for
the
throngs
of
connection with the settlement. The new Rev. Proc. serves to eliminate some uncertainty for the throngs of ARS
ARS
investors
investors that
that will
willface
facevarious
varioustax
taxissues
issuesas
as aa result
result of
of these
these settlements.
settlements.

Facilitating
Intercompany
Liquidity
Facilitating
Intercompany
Liquidity
In
the provisions
provisions in
in the
the Code
Code applicable
applicable to
to aacontrolled
controlled foreign
foreign corporation
corporation (CFC)
In general,
general, the
(CFC) may
may result
result in
in phantom
phantom
income
inclusion
to
a
U.S.
shareholder
that
owns
10%
or
more
of
the
voting
stock
of
the
CFC
under
certain
income inclusion to a U.S. shareholder that owns 10% or more of the voting stock of the CFC under certain
circumstances.
investment of
of
circumstances. Code
Code Section
Section 956
956 provides
provides for
for such
such an
an income
income inclusion
inclusion when
when aa CFC
CFC makes
makes an
an investment
earnings
in
U.S.
property,
which
includes
certain
loans
by
the
CFC
to
related
U.S.
persons.
The
IRS
and
Treasury
earnings in U.S. property, which includes certain loans by the CFC to related U.S. persons. The IRS and Treasury
had
previously announced
in Notice
Notice 88-108
Section 956
956 will
will exclude
had previously
announced in
88-108 that
that final
final regulations
regulations issued
issued under
under Section
exclude an
an
obligation
the obligation
obligation is
within 30
from the
time it
it is
obligation from
from the
the purview
purview of
ofSection
Section 956
956 where
where the
is collected
collected within
30 days
days from
the time
is
incurred.
inin
the
in Notice
Notice
incurred. To
Tofacilitate
facilitateliquidity
liquidity
thenear
nearterm,
term,on
onOctober
October10,
10,2008,
2008,the
theIRS
IRSand
andTreasury
Treasury announced
announced in
2008-91
they will
will issue
regulationsproviding
providingthat,
that,for
forSection
Section956
956purposes,
purposes,
a CFC
may
choose
to
2008-91 that
that they
issue regulations
a CFC
may
choose
to exclude
an
exclude
an
obligation
held
by
the
CFC
that
would
otherwise
be
an
investment
in
“United
States
property”
if
the
obligation
obligation held by the CFC that would otherwise be an investment in “United States property” if the obligation is
is
collected
within 60
not apply
apply if
if the
collected within
60 days
days from
from the
the time
time itit is
is incurred.
incurred. The
The exclusion
exclusion does
does not
the CFC
CFC holds
holds for
for 180
180 or
or more
more
calendar
daysduring
during its
its taxable
taxableyear
yearobligations
obligationsthat
thatwould
would be
bean
aninvestment
investmentinin“United
“United States
Statesproperty”
property” without
without
calendar days
regard
to the
the new
new 60
60day
dayrule.
rule. Additionally,
Additionally, aa CFC
but not
regard to
CFC may
may apply
apply Notice
Notice 2008-91
2008-91 or
or Notice
Notice 88-108,
88-108, but
not both.
both.
Notice
for the
foreign corporation’s
Notice 2008-91
2008-91 applies
applies for
the foreign
corporation’s first
firsttwo
twotaxable
taxable years
years ending
ending after
after October
October 3,
3, 2008.
2008.
Contacts
Contacts

Contact
your Morrison
Morrison &
Contact your
&Foerster
Foerster lawyer
lawyer with
withany
any questions.
questions.
About
About Morrison
Morrison &
&Foerster
Foerster
With
lawyers in
in 17
offices around
the world,
world, Morrison
With more
more than
than 1000
1000 lawyers
17 offices
around the
Morrison &&Foerster
Foerster offers
offers clients
clients comprehensive,
comprehensive, global
global
legal
services in
in business
businessand
andlitigation.
litigation. The
in finance,
legal services
The firm
firmisisdistinguished
distinguishedby
byits
itsunsurpassed
unsurpassed expertise
expertise in
finance, life
lifesciences,
sciences,
and
technology, its
its legendary
legendary litigation
litigation skills,
the Pacific
Pacific Rim,
Rim, particularly
and technology,
skills,and
andan
an unrivaled
unrivaledreach
reach across
across the
particularlyininJapan
Japan and
and
China.
China. For
For more
more information,
information, visit
visit www.mofo.com.
www.mofo.com.
©
Morrison &
LLP. All
© 2008
2008 Morrison
& Foerster
Foerster LLP.
Allrights
rightsreserved.
reserved.

Because
ofthe
thegenerality
generality of
of this
this update,
update,the
theinformation
information provided
provided herein
herein may
may not
not be
beapplicable
applicable in
in all
all situations
Because of
situations
and
should
not
be
acted
upon
without
specific
legal
advice
based
on
particular
situation
and should not be acted upon without specific legal advice based on particular situation
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Appendix
A
Appendix A
Reporting
Under Emergency
Emergency Economic
Economic Stabilization
Stabilization Act
Act of
Reporting Under
of 2008
2008
Report
Author
Report Author
Treasury
Treasury

Distribution1
Distribution1

Contents
Contents

Timetable
Timetable

Section
Section

Publicly
Publicly

Program
Program guidelines
guidelines for
fortroubled
troubledasset
asset purchase
purchase
program,
including:
program, including:
mechanisms
for purchasing
mechanisms for
purchasing troubled
troubledassets,
assets,
methods
for
pricing
and
valuing
methods for pricing and valuingtroubled
troubledassets,
assets,
procedures
for selecting
managers, criteria
criteria
procedures for
selecting asset
asset managers,
for
for identifying
identifyingtroubled
troubledassets
assets for
for purchase
purchase

Within
days of
of first
first
Within 22 business
business days
purchase
of
assets
or
end
of
the 4545purchase of assets or end of the
day
period beginning
beginning day
day of
of
day period
enactment
(whichever comes
comes first)
first)
enactment (whichever

101(d)
101(d)

Treasury
Treasury

Appropriate
Appropriate
Committees
of
Committees of
Congress2
2
Congress

Description
Description of
ofthe
the insurance
insurance program
program established
established
under
the
Act
under the Act

Not
after
Not later
later than
than 90
90 days
days after
enactment
enactment

102
(b)
102(b)

Treasury
Treasury

Publicly
Publicly
(Note:
(Note: Unclear
Unclear there
there
is
a
requirement
to
is a requirement to
publicly
disclose,
publicly disclose,
although
although Treasury
Treasury has
has
announced
would
announced itit would
provide)
provide)

The
methodology for
The methodology
for setting
setting the
the premiums
premiums under
under
the
insurance program
program for
for a
class of
of troubled
troubled
the insurance
a class
assets
togetherwith
with an
an explanation
explanation of
of the
assets together
the
appropriateness
of
the
class
of
assets
for
appropriateness of the class of assets for
participation
participation in
in the
the program
program

Not
Not specified
specified
(note
this requirement
(note this
requirement should
should be
be
satisfied
through
the
report
satisfied through the report required
required
under
102(b) above)
under 102(b)
above)

102
(c)(2)
102(c)(2)

Treasury
Treasury

Appropriate
Appropriate
Committees
of
Committees of
Congress
Congress and
and
Congressional
Congressional
Oversight
Oversight Panel
Panel

60
days after
after first
first purchase
or
60 days
purchase or
insurance;
every
30
days
thereafter
insurance; every 30 days thereafter
(until
sold/mature or
or
(until all
allassets
assets are
are sold/mature
insurance
has expired)
expired)
insurance has

105(b)(1)
105(b)(1)

Overview
taken, including
including
Overview of
of actions
actions taken,
considerations
required
by
Section
considerations required by Section 103
103
(purposes
of the
the Act)
Act) and
the efforts
efforts under
(purposes of
and the
under
Section
109 (foreclosure
(foreclosure mitigation
mitigation efforts)
efforts)
Section 109
actual
obligations and
expenditure of
of the
actual obligations
and expenditure
the
funds
provided
for
administrative
expenses
funds provided for administrative expenses
and
expected expenditure
expenditure of
of funds
funds in
in
and expected

1
We expect
expectthat
thatmany
manyof
ofthe
thereports
reportslisted
listedhere
herewill
will be
be made
madepublicly
publicly available
available even
even if
if not
indicated.
1 We
not so
so indicated.
2
TheCommittee
Committee on
onBanking,
Banking, Housing,
Housing, and
and Urban
Urban Affairs,
Affairs, the
Committee on
2 The
the Committee
Committee on
on Finance,
Finance, the
the Committee
Committee on
on the
the Budget,
Budget, and
and the
the Committee
on Appropriations
Appropriationsof
ofthe
theSenate,
Senate, the
the Committee
Committee on
on Financial
Financial Services,
Services,
the
Committee on
the Committee
Committee on
the Budget,
Budget, and
and the
the Committee
Committee on
on Appropriations
Appropriations of
the Committee
on Ways
Ways and
and Means,
Means, the
on the
ofthe
theHouse
House of
ofRepresentatives.
Representatives.

A-1
A-1
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Report
Author
Report Author

Distribution1
Distribution1

Contents
Contents

Timetable
Timetable

Section
Section

7
after date
7 days
days after
date that
that purchase
purchase
commitments
first
$50 billion
billion
commitments first reach
reach $50
and
not
later
than
7
days
after
and not later than 7 days after each
each
additional
$50 billion
billion interval
interval (until
(until
additional $50
all
assets
are
sold/matured
or
all assets are sold/matured or
insurance
has expired)
expired)
insurance has

105
(b)(2)
105(b)(2)

April
April 30,
30, 2009
2009

105(c)
105(c)

subsequent
period
subsequent period

detailed
financial statement
(including all
all
detailed financial
statement (including
agreements
made or
or renewed,
renewed, all
all insurance
agreements made
insurance
contracts,
transactions and
and types
types of
of parties,
contracts, transactions
parties,
nature
purchased, projected
projected costs
nature of
of assets
assets purchased,
costs
and
liabilities, operating
valuation
and liabilities,
operating expenses,
expenses, valuation
or
or pricing
pricing method
method used
used for
for each
each transaction,
transaction,
description
of
financing
vehicles)
description of financing vehicles)
Treasury
Treasury

Appropriate
Appropriate
Committees
of
Committees of
Congress
Congress and
and
Congressional
Congressional
Oversight
Oversight Panel
Panel

Report
that:
Report that:
describes
all transactions
made during
during the
describes all
transactions made
the
reporting
period
reporting period
describes
pricing mechanisms
describes pricing
mechanisms

provides
justification for
or
provides aa justification
for the
the price
price paid
paid or
other
financial
terms
other financial terms
describes
impact of
of exercise
exercise of
of authority
authority on
describes impact
on
the
financial
system,
supported
the financial system, supported bybyspecific
data
specific
data
describes
challenges that
that remain
remain in
in system,
describes challenges
system,
including
including benchmarks
benchmarks yet
yet to
to be
be achieved
achieved

estimates
additional actions
to
estimates additional
actions necessary
necessary to
address
such
challenges
address such challenges

Treasury
Treasury

A-2
A-2

Appropriate
Appropriate
Committees
of
Committees of
Congress
and
Congress and
Congressional
Congressional
Oversight
Oversight Panel
Panel

Regulatory
Modernization Report:
Report:
Regulatory Modernization
Analyzing
current
state
of
regulatory
its
Analyzing current state of regulatory system;
system; its
effectiveness
at
overseeing
participants,
including
effectiveness at overseeing participants, including
the
the over-the-counter
over-the-counter derivatives
derivatives market
market and
and
GSEs;
providing recommendations
to whether
whether
GSEs; providing
recommendations as
as to
any
participants outside
regulatory system
any participants
outside the
the regulatory
system
should
part of
of the
should become
become part
the system;
system; any
any
recommended
enhancement
of clearing
clearing and
recommended enhancement of
and
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Report
Author
Report Author

Distribution1
Distribution1

Contents
Contents

Timetable
Timetable

Section
Section

settlement
of over-the-counter
over-the-counter derivatives;
settlement of
derivatives; and
and
the
rationale
for
such
recommendations
the rationale for such recommendations
Treasury
Treasury

Committees
Committees on
on
Oversight
Oversight and
and
Government
Reform
Government Reform
and
Financial
and Financial Services
Services
of
House of
of
of the
the House
Representatives
Representatives and
and
the
Committees on
the Committees
on
Homeland
Security
Homeland Security
and
Governmental
and Governmental
Affairs
Affairs and
and Banking,
Banking,
Housing
Urban
Housing and
and Urban
Affairs
of
the
Senate
Affairs of the Senate

Notice
of and
justification for
for waiver
Notice of
and justification
waiver of
of specific
specific
provisions
Federal Acquisition
Acquisition Regulation
provisions of
of the
the Federal
Regulation
upon
determination of
of “urgent
“urgent and
compelling
upon aa determination
and compelling
circumstances”
rendering
compliance
“contrary
circumstances” rendering compliance “contrary
to
the
public
interest”
to the public interest”

Within
Within77 days
days of
of any
any such
such action
action

107
107

Treasury
Treasury

Publicly
Publicly

Implement
Implement standards
standards and
and procedures
procedures to
to ensure,
ensure,
to
the
maximum
extent
practicable,
the
inclusion
to the maximum extent practicable, the inclusion
and
utilization of
and utilization
of minorities
minoritiesand
and women,
women, and
and
minorityand
women-owned
businesses
minority- and women-owned businesses

No
No time
time frame
frame referenced
referenced

107(b)
107(b)

Treasury
Treasury

Publicly
Publicly

As
practicable
As soon
soon as
as practicable

108
108

Treasury
Treasury

Publicly
Publicly

Regulations
Regulations or
or guidelines
guidelinesnecessary
necessary to
to address
address
and
manage
or
to
prohibit
conflicts
of
and manage or to prohibit conflicts of interest,
interest,
including
including with
withrespect
respect to
to hiring
hiring of
of contractors,
contractors,
purchase
of
troubled
assets,
management
of
purchase of troubled assets, management of
troubled
assets,
post-employment
restrictions
troubled assets, post-employment restrictions on
on
employees
andany
anyother
otherpotential
potentialconflict
conflict of
of
employees and
interest
interest Treasury
Treasurydeems
deems necessary
necessary to
to address
address
Guidance
to carry
carry out
executive
Guidance to
out the
the executive
compensation
limitations
compensation limitations for
for auctions
auctions

111(c)
111(c)

Treasury
Treasury

Publicly
Publicly

In
form -– aa description,
In electronic
electronic form
description, amounts,
amounts,
pricing
acquired under
under the
the Act
Act for
pricing of
ofassets
assets acquired
for each
each
purchase,
trade
or
disposition
purchase, trade or disposition

Not
after
Not later
later than
than 2
2 months
months after
enactment
enactment
2
days after
after purchase,
2 business
business days
purchase, trade
trade
or
disposition
of
a
troubled
or disposition of a troubled asset
asset

Treasury
Treasury

Relevant
Relevant Regulators
Regulators

Whether
public disclosure
Whether the
the public
disclosure required
required for
for each
each

No
No time
time requirement
requirement

114(b)
114(b)

A-3
A-3

114(a)
114(a)
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Report
Author
Report Author

Distribution1
Distribution1

Contents
Contents

Timetable
Timetable

Section
Section

As
practicable
As soon
soon as
as practicable

108
108

116(b)(1)
116(b)(1)

seller
financial institution
institution with
to offoffseller financial
with respect
respect to
balance
sheet
transactions,
derivatives
balance sheet transactions, derivatives
instruments,
contingent liabilities
liabilities and
similar
instruments, contingent
and similar
sources
of
potential
exposure
is
adequate
to
sources of potential exposure is adequate to
provide
to the
the public
public sufficient
sufficient information
provide to
information as
as to
to
the
true financial
financial position
positionof
of the
theinstitutions.
institutions. If
If
the true
not
additional disclosure
not adequate
adequate –- recommend
recommend additional
disclosure
requirements
to
relevant
regulators.
requirements to relevant regulators.
Treasury
Treasury

Publicly
Publicly

Regulations
Regulations or
or guidelines
guidelinesnecessary
necessary to
to address
address
and
manageor
orprohibit
prohibit conflicts
conflicts of
and manage
of interest
interest that
that
may
arise, including:
including:
may arise,

selection
or hiring
hiring of
selection or
of contractors
contractors or
or advisors
advisors
purchase
purchase of
of assets
assets
management
held
management of
of assets
assets held

post-employment
post-employment restrictions
restrictions on
on employees
employees
any
other
any other
Treasury
Treasury

Financial
Stability
Financial Stability
Oversight
Oversight Board
Board

A-4
A-4

Publicly;
Publicly; Appropriate
Appropriate
Committees
of
Committees of
Congress;
Congress;
Congressional
Congressional
Oversight
Oversight Panel
Panel

Audited
Audited financial
financialstatements,
statements, statement
statement
regarding
management’s responsibility
responsibility for
for
regarding management’s
establishing
internal control
control over
over financial
financial
establishing internal
reporting,
as of
of most
most
reporting, statement
statement of
ofassessment
assessment as
recent
period
of
the
effectiveness
of
internal
recent period of the effectiveness of internal
controls
over financial
financial reporting
controls over
reporting

Annually
Annually

Appropriate
Appropriate
Committees
of
Committees of
Congress
and
Congress and
Congressional
Congressional
Oversight
Oversight Panel
Panel

Report
that reviews:
reviews:
Report that

Quarterly
Quarterly

(until
(untilall
allassets
assets have
have been
been
sold/matured
or
expired)
sold/matured or insurance
insurance expired)

104
(g)
104(g)

policies
policies implemented
implemented by
by Treasury
Treasury under
under the
the
troubled
asset
purchase
and
insurance
troubled asset purchase and insurance
programs,
including appointment
of financial
financial
programs, including
appointment of
agents,
designation of
to be
agents, designation
ofasset
asset classes
classes to
be
purchased
and plans
plans for
for the
the structure
structure of
of
purchased and
vehicles
used
to
purchase
troubled
assets
vehicles used to purchase troubled assets
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Report
Author
Report Author

Distribution1
Distribution1

Contents
Contents

Timetable
Timetable

Section
Section

the
effect of
in assisting
the effect
of such
such actions
actions in
assisting
American
American families
families in
in preserving
preserving home
home
ownership,
stabilizing financial
ownership, stabilizing
financial markets
markets and
and
protecting
protecting taxpayers
taxpayers

Financial
Stability
Financial Stability
Oversight
Oversight Board
Board

Special
Inspector
Special Inspector
General
for the
the TARP
TARP
General for
or
the Attorney
Attorney
or the
General
of the
the United
United
General of
States
States

Report
fraud, misrepresentation
misrepresentation or
or
Report any
any suspected
suspected fraud,
malfeasance
malfeasance

As
As required
required

104
(a)(3)
104(a)(3)

Each
Each Federal
Federal
Property
Property
Manager3
Manager3

Not
Not clear
clear

Each
develop aa plan
plan for
for homeowner
in
Each develop
homeowner assistance
assistance in
consultation
with
each
other
consultation with each other

Within
Within60
60 days
days of
of enactment
enactment

110(b)
110(b)

Each
Federal
Each Federal
Property
Property Manager
Manager

Congress
Congress

Specific
of
Specific information
informationon
onthe
the number
number and
and types
types of
loan
modifications made
the number
number of
of
loan modifications
made and
and the
actual
foreclosures occurring
occurring during
during the
the reporting
reporting
actual foreclosures
period
period

60
after enactment
and every
every 30
60 days
days after
enactment and
30
days
thereafter
days thereafter

110(b)(5)
110(b)(5)

President
President

Congress
Congress

Certification
an additional
additional
Certificationthat
that Treasury
Treasury needs
needs an
$100
billion
$100 billion

When
When needed
needed

115(a)(2)
115(a)(2)

President
President

Congress
Congress

Report
detailing Treasury’s
Report detailing
Treasury’s plan
plan to
to exercise
exercise
authority
under
the
Act
with
respect
to troubled
troubled
authority under the Act with respect to
assets
(Provided under
under Section
Section 115(a)(3),
115(a)(3), to
to
assets (Provided
obtain
the final
final $350
$350 billion
billion under
the Act)
Act)
obtain the
under the

When
When needed
needed

115(a)(3)
115(a)(3)

President
President

Congress
Congress

Legislative
of the
Legislative proposal
proposal to
to recoup
recoup the
the net
net cost
cost of
the
TARP
from
the
financial
industry
TARP from the financial industry

As
following report
As needed
needed following
report by
by the
the
Office
of
Management
and
Budget
of
Office of Management and Budget of
any
shortfall
any shortfall

134
134

Comptroller
Comptroller
General
of the
General of
the

Appropriate
Appropriate
Committees
of
Committees of

Oversight
of program
in meeting
Oversight of
of performance
performance of
program in
meeting
purposes
of
the
act,
including:
foreclosure
purposes of the act, including: foreclosure

Every
and annual
annual audit
audit of
of
Every 60
60 days
days and
audited
financial
statements
of
audited financial statements of

116(a)(3)
116(a)(3)

3
FederalHousing
Housing Finance
FinanceAgency,
Agency, in
in its
its capacity
capacity as
as conservator
conservator of
of the
the Federal
Federal National
National Mortgage
Mortgage Association
Association and
Federal Home
Home Loan
Loan Mortgage
Mortgage Corporation;
3 Federal
and the
the Federal
Corporation; Federal
Federal Deposit
Deposit Insurance
Insurance
Corporation,
(MBS) held
Corporation, with
withrespect
respect to
toresidential
residentialmortgage
mortgageloans
loansand
and mortgage-backed
mortgage-backed securities
securities (MBS)
held by
byany
any bridge
bridge depository
depositoryinstitution;
institution;the
theFederal
FederalReserve
Reserve Board
Board with
withrespect
respect to
to any
any mortgage
mortgage
or
Bank (other
(other than
than open
open market
market holdings
holdings and
and collateral)
collateral)
or MBS
MBS or
or pool
pool of
ofsecurities
securities held,
held, owned
owned or
or controlled
controlled by
byor
oron
onbehalf
behalfof
ofaaFederal
Federal Reserve
Reserve Bank

A-5
A-5

Attorney
Attorney Advertisement
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Report
Author
Report Author
United
United States
States

Distribution1
Distribution1

Contents
Contents

Timetable
Timetable

Congress
and the
the
Congress and
Special
Inspector
Special Inspector
General
of the
the TARP
TARP
General of
and
Congressional
and Congressional
Oversight
Oversight Panel
Panel

mitigation,
mitigation,cost
cost reduction,
reduction, enhanced
enhanced market
market
stability,
protection
of
taxpayers;
financial
stability, protection of taxpayers; financial
conditions
of the
TARP;
conditions and
and internal
internal controls
controls of
the TARP;
characteristics
of
the
transactions
and
future
characteristics of the transactions and future
commitments;
of dispositions;
dispositions;
commitments; characteristics
characteristics of
efficient
of funds;
funds; compliance;
compliance; conflicts
conflicts of
of
efficient use
use of
interest;
interest; contracting
contracting procedures
procedures

Treasury’s
program
Treasury’s program
Special
may also
be submitted
submitted
Special reports
reports may
also be
at
the discretion
discretion of
of the
the Comptroller
Comptroller
at the
General
General

Comptroller
Comptroller
General
General

TARP
TARP and
and
Congressional
Congressional
Oversight
Oversight Panel
Panel

Annual
of
Annual audit
audit of
of audited
audited financial
financial statements
statements of
the
TARP
the TARP

Annually
Annually

Comptroller
Comptroller
General
General

Committee
Committee on
on
Banking,
Banking, Housing
Housing and
and
Urban
Affairs of
of
Urban Affairs
Senate;
Committee on
on
Senate; Committee
Financial
Services
of
Financial Services of
House;
House; and
and
Congressional
Congressional
Oversight
Oversight Panel
Panel

Study
report on:
on:
Study and
and report
An
of the
the roles
roles and
and responsibilities
responsibilities of
of the
An analysis
analysis of
the
Federal
Reserve, the
the SEC,
SEC, the
the Secretary
Secretary of
of the
Federal Reserve,
the
Treasury
Treasury and
and other
other Federal
Federal banking
banking agencies
agencies
with
to monitoring
acting to
with respect
respect to
monitoring leverage
leverage and
and acting
to
curtail
of leverage
curtail excessive
excessive use
use of
leverage
An
An analysis
analysis of
of the
the authority
authority of
of the
the Federal
Federal
Reserve
to regulate
regulate leverage,
leverage,including
including by
by setting
setting
Reserve to
margin
of what
what
margin requirements,
requirements, and
and aa statement
statement of
process
used to
to decide
decide whether
whether or
or not
not to
its
process itit used
to use
use its
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of the
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for the
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116(b)

(until
(untilall
allassets
assets have
have been
been
sold/matured
or insurance
insurance expired)
expired)
sold/matured or
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for the
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Committees of
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and
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Congressional
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of the
the
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for
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120-day
Inspector General for prior 120-day period,
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detailed
statement
of
all
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obligations,
statement of all purchases, obligations,
expenditures
well as
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expenditures and
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as well
as description
of
purchased, list
list of
of
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troubled assets
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assets
in each
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of
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days after
after first
first purchase
30 days
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at overseeing
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in the
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the
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of
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including
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impact of
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alternative standards
standards to
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of the
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of
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and
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consultation with
the
Director of
the Director
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the
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A-8
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Congress
Congress
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asset relief
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under
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noted,the
the TARP
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