Class Action Challenge To Wellness Plan Incentives
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A class action lawsuit is pending in federal district court in Florida alleging that an employer's
wellness plan that charges a higher premium for employees who do not complete biometric
screenings a health risk assessment violates the Americans With Disabilities Act (ADA) even though
the wellness plan complies with with the requirements of ERISA and HIPAA.
The ADA generally prohibits employers from requiring employees to participate in medical
examinations or health risk assessments to provide disability-related information but allows
employers to establish "voluntary wellness programs" that solicit such information/participation. The
issue is whether the financial "penalty" for not participating results in the program being "involuntary"
and in violation of the ADA requirements (even though the financial incentive and structure of the
wellness program otherwise satisfy the ERISA and HIPAA requirements for a wellness plan).
In the class action filed in the United States District Court for the Southern District of Florida (Seff v.
Broward County, Case Number 0:10-cv-61437-KKM), the plaintiffs allege that the additional charge of
$20 per bi-weekly pay period for employees who do not participate in the biometric screenings or
health risk assessment violates the ADA. Employers and wellness plan vendors will anxiously await
the court's decision in this case as a finding that wellness plans providing such penalties violate the
ADA would significantly impact many employer-provided wellness programs.
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