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QUESTIONS PRESENTED

This case
involves the
the application
application of
of the
the Freedom
Freedom of
of InforInforcase involves
mation Act
Act (FOIA),
(FOIA),55U.S.C.
U.S.C.552,
552, to
to two
twocomputer
computerdatabases
databases
and Firearms
Firearms
maintained by the Bureau
Bureau of
of Alcohol,
Alcohol, Tobacco
Tobacco and
document(a)
(a)the
thetracing
tracingof
of firefre(ATF). Those
Those databases
databases document
arms believed to be involved in
crimes
(the
Trace
Database),
in crimes (the Trace Database),
and
provided by
by licensed
licensed dealers
dealers regarding
and (b)
(b) information provided
multiple sales
sales of
of handguns
handguns (the Multiple
MultipleSales
Sales Database).
Database).
The questions presented are as follows:
1. Whether individual
1.
individualnames
names and
and addresses
addresses in the Trace
Database
and
the
Multiple
Sales
Database
Database and the Multiple Sales Database are
are exempt
exempt from
compelled
Exemption 7(C),
7(C), 55 U.S.C.
U.S.C.
compelled disclosure
disclosureunder
under FOIA
FOIA Exemption
552
552(b)(7)(C),
encompasses “records
(b)(7)(C), which
which encompasses
"records or
or information
compiled for
for law enforcement
compiled
enforcement purposes"
purposes” when the producproduction of
such
records
"could
reasonably
be
expected
of such records “could reasonably be expected to
to conconstitute an
privacy."
stitute
an unwarranted
unwarranted invasion
invasion of personal privacy.”

2. Whether
Whethervarious
variouscategories
categories of
of information
information contained
contained
2.
in the
the Trace
Trace Database
Database are protected from disclosure
disclosure under
FOIA
Exemption7(A),
7(A),55U.S.C.
U.S.C.552(b)(7)(A),
552(b)(7)(A), which
which encomencomFOIA Exemption
passes
law
enforcement
records
when
the
production
of
such
passes law enforcement records when the
such
records “could
"could reasonably
reasonably be
be expected
expectedtotointerfere
interfere with
with enrecords
enforcement proceedings."
proceedings.”

(I)
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02-322

U
NITED STATES
STATES DEPARTMENT
DEPARTMENT OF T
HE TREASURY,
TREASURY,
UNITED
THE
UREAU OF
OF ALCOHOL,
ALCOHOL, TOBACCO
TOBACCO AND
IREARMS,
B
BUREAU
AND F
FIREARMS,
PETITIONER

v.

C
ITY OF
OF CHICAGO
CHICAGO
CITY
ON PETITION
PETITION FOR
FORA
ON
A WRIT
WRIT OF
OF CERTIORARI
CERTIORARI TO
TO
THE UNITED
UNITED STATES
OF APPEALS
APPEALS
THE
STATES COURT OF
FOR
THE SEVENTH
SEVENTH CIRCUIT
CIRCUIT
FOR THE

PETITION
FOR A WRIT OF CERTIORARI
PETITION FOR

on behalf
behalf of
of the
the United States
The Solicitor General,
General, on
States DeDepartment of
of the
the Treasury,
Treasury, Bureau
Bureauof
ofAlcohol,
Alcohol,Tobacco
Tobacco and
and
Firearms,
writofofcertiorari
certioraritoto
Firearms, respectfully
respectfully petitions
petitions for aa writ
review the judgment of the United
United States
States Court
Court of
of Appeals
Appeals
for the Seventh Circuit
Circuitin
inthis
thiscase.
case.
OPINIONS BELOW
The
of appeals
appeals (Pet.
1a-16a) is
The opinion
opinion of
of the court of
(Pet. App. la-16a)
reported at 287
287 F.3d 628.
628. The
The order
order amending
amending the opinion
opinion
upon
17a–18a) is
upon denial
denial of
of rehearing
rehearing (Pet. App. 17a-18a)
is reported at
297
F.3d
672.
The
opinion
of
the
district
court
(Pet. App.
App.
297 F.3d 672. The opinion of the district court (Pet.
19a-30a)isisunreported.
unreported.
19a-30a)
JURISDICTION
The
appeals entered
25,
The court of appeals
entered its
its judgment
judgment on
on April
April 25,
2002.
2002. A
A petition
petitionfor
forrehearing
rehearingwas
wasdenied
deniedon
onJuly
July25,
25, 2002
2002

(1)
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2

(Pet. App. 17a–18a).
17a-18a). The
The jurisdiction
jurisdiction of this Court is invoked
under 28
under
28 U.S.C.
U.S.C. 1254(1).
1254(1).
STATUTORY PROVISIONS INVOLVED

Information Act,
The Freedom of Information
Act,55 U.S.C.
U.S.C. 552,
552, provides in
pertinent part
partas
as follows:
follows:
pertinent
(b)
Thissection
section does
does not
(b) This
notapply
applytotomatters
mattersthat
thatare—
are*

*

*

*

*

(7)
records or
or information
information compiled
compiled for
for law
law enforceenforce(7) records
ment purposes,
but only to
proment
purposes, but
to the
theextent
extentthat
thatthe
the
production of such
such law enforcement
enforcement records
records or
or information
(A) could
could reasonably
reasonably be
be expected
expected to
tointerfere
interferewith
with
enforcement proceedings,
proceedings, * * ''`* [or] (C) could reasonably
sonably be
be expected
expected to
to constitute
constitute an
an unwarranted invasion of personal
personal privacy
privacy * * *.
5 U.S.C. 552(b)(7)(A) and (C).
STATEMENT
1. The Freedom of
1.
Act (FOIA),
(FOIA),55U.S.C.
U.S.C.552,
552,
of Information
Information Act
disclosure upon
upon request
request of records held
generally mandates
mandates disclosure
by an
an agency
agency of the federal
federal government.
government. Section
Section552(b),
552(b),
however, identifies
identifies categories
of records
records that are
however,
categories of
are exempt
exempt
disclosure. The
The Act
Act thus refects
from compelled
compelled disclosure.
reflectsCongress's
Congress’s
determination "to
determination
“to balance
balance the public's
public’s need
need for
for access
access to
official information
information with
withthe
theGovernment's
Government’s need
need for
forconconfidentiality.”
Weinberger v.
v. Catholic
CatholicAction
ActionofofHaw.,
Haw.,454
454
fidentiality." Weinberger
U.S. 139, 144
(1981).
In
particular,
FOIA
Exemption
144 (1981). In particular, FOIA Exemption 7, 7,
5 U.S.C. 552(b)(7),
552(b)(7), authorizes
authorizes an
an agency
agencyto
to withhold
withhold various
categories of
of “records
"records or
or information compiled
categories
compiled for law enenforcement purposes."
purposes.”
FOIA
Exemption7(A),
7(A),55U.S.C.
U.S.C.552(b)(7)(A),
552(b)(7)(A), authorizes
authorizes
FOIA Exemption
the withholding
withholding of
of law
lawenforcement
enforcement records
records where
where disclosure
disclosure
"could reasonably
reasonably be
be expected
expectedto
tointerfere
interfere with
with enforcement
“could
enforcement
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proceedings.” In
In invoking
invokingExemption
Exemption7(A),
7(A),an
anagency
agency need
need
proceedings."
likelihood of
of interference
interference with
with law
not demonstrate
demonstrate aa likelihood
law enenforcement on
on aa document-by-document
basis. Rather, the
forcement
document-by-document basis.
agency
agency and
andthe
thereviewing
reviewingcourt
court may
may“determin[e]
"determin[e] that,
that, with
with
respect to particular
respect
particular kinds
kindsofofenforcement
enforcementproceedings,
proceedings, disclosure
investigatory records
records while a
closure of
of particular
particular kinds
kinds of investigatory
case
enforcement
caseisis pending
pending would
would generally
generally ‘interfere
`interfere with
with enforcement
proceedings."'
proceedings.’ ” NLRB
NLRB v.
v.Robbins
Robbins Tire
Tire&&Rubber
RubberCo.,
Co., 437
437
(1978) (emphasis
(emphasis added).
U.S. 214, 236 (1978)
FOIA
Exemption7(C),
7(C),55U.S.C.
U.S.C.552(b)(7)(C),
552(b)(7)(C), authorizes
authorizes
FOIA Exemption
withholding of
of records
records where
where release
release "could
“could reasonably
reasonably be
be
expected
invasion of
of personal
personal
expected to
to constitute an unwarranted invasion
privacy.” The
Thedetermination
determination whether
whether an
an invasion
invasion of privacy
privacy."
“unwarranted” within
withinthe
themeaning
meaning of
of Exemption
Exemption 7(C)
7(C) reis "unwarranted"
quires a balancing
in disclosure
disclosure against
balancing of
of the
the public interest
interest in
privacy interests
intereststhat
thatCongress
Congressintended
intendedtotoprotect
protect
the privacy
exemption. United
UnitedStates
States Dep't
Dep’t of
of Justice
Justice v.
v.
through the exemption.
Reporters Committee
Committee for
forFreedom
Freedomofofthe
thePress,
Press,489
489 U.S.
U.S. 749,
749,
762
interest in
in disclosure
disclosure
762 (1989).
(1989). “[T]he
"[T]he only relevant public interest
to be
balance
is the
extent
to which
be weighed
weighedininthis
this
balance
is the
extent
to which
disclosure would
would serve
serve the
the core
core purpose
purposeof
ofthe
the FOIA,
FOIA, which
disclosure
significantly to
to public
public understanding
understanding of
of the
the
is contributing significantly
operations
of the
the government."
government.” United
United States
States
operations or
or activities of
Dep't of Defense v. FLRA,
Dep’t
FLRA,510
510U.S.
U.S.487,
487, 495
495 (1994)
(1994) (brackets
and
quotation marks
marks omitted);
omitted); see
see Bibles
Bibles v.
v. Oregon
Oregon
and internal quotation
355, 355-356 (1997) (per
Natural Desert
Natural
Desert Ass'n,
Ass’n, 519
519 U.S.
U.S. 355,
curiam).
Moreover, the
the balance
balance “cannot
on the
the purpurcuriam). Moreover,
"cannot turn on
poses for
request for information
information is
is made,"
made,” bebeposes
for which
which the
the request
causethe
the FOIA
FOIA "give[s]
cause
“give[s] any
any member
member of
of the
the public
public as
as much
much
right
disclosureas
asone
onewith
with
a special
interest
right totodisclosure
a special
interest
in a[in a
document].” Dep't
Dep’t of
of Defense
Defense v. FLRA,
FLRA, 510
510 U.S.
U.S.
particular document]."
at 496
496 (quoting
(quoting Reporters
Reporters Committee,
Committee, 489
489 U.S. at
at 771);
771); see
see
Bibles,
519
U.S.
at
356.
Bibles, 519 U.S. at 356.
2. The
TheBureau
Bureauof
ofAlcohol,
Alcohol, Tobacco
Tobacco and
2.
and Firearms
Firearms (ATF)
agency within
is a regulatory and criminal investigatory agency
within the
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Department
that isis responsible
responsible for,
for, inter
inter
Department of
of the Treasury that
alia, the enforcement
enforcement of
ATF mainmainof federal
federal firearms
firearms laws.
laws. ATF
the Firearms
FirearmsTracing
TracingSystem
System(FTS),
(FTS),an
anelectronic
electronic
tains the
database
databasethat
that serves
serves to
to support
support criminal investigations by
federal,
state, local,
local, and
andinternational
internationallaw
law
enforcement
federal, state,
enforcement
agencies.
case arises
data
agencies. This case
arisesout
out of
of aa FOIA
FOIA request for data
from two sub-modules
sub-modules of
TraceDatabase
Database SubSubof the
the FTS—the
FTS-the Trace
Module
Database) and
MultipleSales
Sales Database
Database
Module (Trace
(Trace Database)
and the Multiple
(Multiple Sales
Sub-Module (Multiple
Sales Database). Pet.
Pet.App.
App.43a.1
43a.1
The Trace Database
Database is
is aa compilation
compilation of
of data
data submitted
submitted by
agenciesto
toATF
ATF when they request traces
law enforcement
enforcement agencies
traces
1

nature and
and purposes of the Trace and
and Multiple
MultipleSales
Sales Databases,
Databases,
1 The nature
and the
the justifications for ATF's
and
ATF’s disclosure
disclosure policies
policies with regard
regard to
to those
those
records, were
were described
described in
in aa declaration
declaration executed
executed by
by David
David L. Benton,
records,
Benton,
ATF's Assistant
ATF’s
Assistant Director for
for Field
Field Operations.
Operations. Pet.
Pet. App.
App. 31a-71a.
31a-71a. Mr.
Benton was
was at
at that
that time the principal assistant
to the
the Director in policy
Benton
assistant to
policy
formulation and
and implementation
enforcement efforts
implementation of
of ATF’s
ATF's enforcement
efforts involving
ATF Special
to ATF’s
ATF's 23
ATF
Special Agents
Agents and
and inspectors
inspectors assigned
assigned to
23 field divisions
divisions
nationwide.
Inthat
thatcapacity,
capacity, Mr.
Mr.Benton
Bentonpersonally
personally reviewed
reviewed or
or was
was
nationwide. In
on investigations
investigations pertaining to criminal
criminal firearms
firearms enforceenforcebriefed daily on
ment. Mr.
Mr.Benton
Bentonbegan
began his
his ATF
ATFcareer
careeras
asaaSpecial
Special Agent
Agentinin1975
1975 and
and
has
managerial and
has served
served in
in aa variety
variety of managerial
and supervisory
supervisorypositions.
positions. During
his
career, Mr. Benton
Benton has
has initiated
initiated numerous
numerous firearms traces
traces as
as aa
his career,
criminal
investigator and
and has
has supervised
firearms
criminal investigator
supervised aa wide
wide variety
variety of firearms
enforcement activities,
activities, including
including investigations
investigations of
of firearms
firearms traffickers
traffickers and
enforcement
and
violent criminal organizations.
organizations. In
position as
as Assistant
In his
his prior position
Assistant Director
for Liaison
Liaison and
and Public Information, Mr.
Mr. Benton
Benton was
was responsible
responsible for
for all
ATF FOIA
ATF
FOIAdisclosure
disclosure decisions
decisions and
and served as
as the deciding
deciding official on
on
numerous FOIA
FOIA requests
numerous
requests for data from the Trace Database.
Database. Id.
Id. at
at 31a31a33a. Mr. Benton
Benton is
is currently
currently ATF’s
ATF's Deputy Director.
33a.

Appended to
to Mr.
Mr. Benton’s
Benton's declaration
declarationwere
wereletters
letters to
to the
the Director
Director of
Appended
ATF from
ATF
from the
the National
National President
President of
of the
the Fraternal
FraternalOrder
Orderof
ofPolice
Police and
and the
Chairman of
of the
the Law Enforcement
Steering Committee.
Committee. Those
Chairman
Enforcement Steering
Those letters
urged ATF
ATFnot
notto
torelease
release to
to the
thepublic
publicthe
thecontents
contentsof
ofthe
theTrace
TraceDatabase,
Database,
based
on concern
concernthat
that disclosure
disclosureof
of the
the data
data could
could lead
lead to
to destruction
destruction of
based on
evidence and
and possible
possible harm
harm to
to law enforcement personnel, informants, and
evidence
Gov’tC.A.
C.A.App.
App.90-93.
90-93.
witnesses. Gov't
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been used
usedin
in criminal
criminal activity,
activity, as
of firearms believed to have been
as
well as information acquired through ATF's
ATF’s traces
traces of
of those
those
guns.
“Tracing” aa firearm
firearm is
is the
the systematic
systematic tracking of the
guns. "Tracing"
weapon from
through wholewholeweapon
from the
the manufacturer
manufacturer or
or importer through
salers to
to the
the federally licensed
licensedretail
retail seller
seller and
and ultimately
ultimately to
salers
first retail
retailpurchaser.
purchaser. Pet.
Pet.App.
App. 35a.
35a. The
The Trace
Trace DataDatathe first
base contains
contains approximately
approximately 300
data elements
base
300 data
elements for each
each
is compiled
compiled from
from approximately
approximately200,000
200,000
trace request, and itit is
by ATF
ATF annually.
firearm traces
traces conducted
conducted by
annually. Id.
Id.atat37a,
37a,44a.2
44a.2
Pursuant
Pursuant to
to FOIA
FOIA Exemption 7(A), ATF withholds all information in that
thatdatabase
database for
for one
one year,
year, and
and nine
nine of
of the
the 300
300 data
elements for
for five
five years.
years. The
withheld for five
elements
The nine elements
elements withheld
years
the law
law enforcement
enforcement
years consist
consist of
of information
information identifying the
agency
requesting
the
trace
(code
assigned
to agency,
agency,
(code
assigned
agency requesting the trace
name, agency
agency city,
city, and agency zip code); weapon data
agency name,
(serial number,
firearm was
was involved
involved in
in multiple
multiplesales,
sales,
number, ifif the firearm
and
name); firearms
data (liand importer name);
firearms dealer
dealer identification
identification data
cense
dealer number
source that
censenumber
numberor
or “invalid”
"invalid" dealer
number for aa source
does not
not have
have aa federal license);
and date
date of retail
retail purchase.
does
license); and
purchase.
See
at 47a
47a n.2,
n.2, 50a.
Names and
and addresses
addresses of
See id. at
50a. Names
of private
individuals, including
including the locations
locations where traced firearms
individuals,
were recovered,
recovered, are
privacy reareawere
are withheld
withheld indefinitely
indefinitely for privacy
3
sons under
under FOIA
FOIA Exemption
sons
Exemption7(C).
7(C). Id.
Id.atat64a-69a.3
64a-69a.
2
2

300 elements
elementsconsist
consistof
ofdata
datarelating
relating to (a) the law enforcement
The 300
agency requesting
requesting the
the trace;
trace; (b)
(b) the date and location
agency
location where the traced
firearm was
firearm
was recovered;
recovered; (c) the purchaser of the firearm;
firearm; (d)
(d) the
thepossessor
possessor
(e) the
of the firearm
firearm and
and any
any associates
associates at
its recovery;
recovery; (e)
at the
the time
time of its
licensed dealers
dealers who
who have
havesold
soldthe
thefirearm;
firearm; and
and (f)
(f) the
the traced weapon
weapon itself
itself
licensed
(e.g.,the
the manufacturer,
manufacturer, model,
model, weapon
weapon type,
type, caliber, and serial number).
(e.g.,
number).
Pet. App.
Pet.
App.44a-45a.
44a-45a.
3 The
appeals’ opinion
“ATF withholds
withholds indeindeThe court
court of appeals'
opinion states
states that
that "ATF
finitely the
finitely
theindividual
individualnames
names and
and addresses
addresses of all
all firearm
firearmpurchasers,
purchasers,
manufacturers, dealers
dealers and
and importers
importers in both databases
for privacy reamanufacturers,
databases for
sons." Pet. App. 4a. That
sons.”
Thatisis incorrect.
incorrect.Although
Althoughthe
thenames
namesand
andaddresses
addresses
(as well
well as
as other
other private
private individuals) are
of individual firearms
firearms purchasers
purchasers (as
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The Gun Control
Actofof1968,
1968, Pub.
Pub. L.
L.No.
No.90-618,
90-618, 82
82 Stat.
Control Act
1213,
1213,requires
requires aafederally
federally licensed
licensed firearms
firearms dealer
dealer to
to submit
aa report to
to ATF
ATFwhenever
wheneverhe
hesells
sells or
or otherwise
otherwise disposes
disposes of
or more
more handguns
handguns to an
an unlicensed
unlicensed person
two or
person within
within any
18 U.S.C. 923(g)(3)(A); see
five consecutive
consecutive business
business days.
days. 18
see
Pet. App. 35a.
35a. ATF's
ATF’sMultiple
MultipleSales
SalesDatabase
Database contains
contains inSuch mulformation derived from
from those
those reports. Id.
Id.atat35a.4
35a.4 Such
sales are
and of
of themselves,
themselves, but
tiple sales
are not unlawful in and
but they
“may
in firearms,
firearms, and
and the multiple
"may indicate
indicate illegal
illegal trafficking in
sales
investigations
sales reports
reports are
are often
often the
the starting
starting points for investigations
of illegal gun trafficking."
FOIA
Exemption
of
trafficking.” Ibid.
Ibid.Under
Under
FOIA
Exemption
7(A),
ATF withholds
withholds all
alldata
datain
inthe
theMultiple
MultipleSales
SalesDatabase
Database
7(A), ATF
for a period
two years,
years, ATF
period of
of two
two years.
years. Id.
Id. at 60a.
60a. After
After two
releases the
the entire
releases
entire Multiple
MultipleSales
SalesDatabase,
Database, except
exceptfor
for
individual names
namesand
and
addresses
of retail
firearms
individual
addresses
of retail
firearms
purchasers, which
withheld indefinitely
indefinitelypursuant
pursuanttoto
purchasers,
which are withheld
Exemption 7(C).
Exemption
7(C). See
See id.
id. at
at69a.
69a.
3.
Respondent
City
of
Chicago isis engaged
engaged in
in pending
pending
3. Respondent City of Chicago
state court
court civil
civillitigation,
litigation,
in which
respondent
in which
respondent
seeksseeks
injunctive relief
reliefand
anddamages
damages against
against certain
certain gun
gun manufacmanufacinjunctive
distributors, and
and dealers.
dealers. Pet.
Pet.App.
App.2a.
2a.The
Thesuit
suit
turers, distributors,
alleges
defendants’ marketing practices
practices have facilialleges that
that the defendants'
respondent’s firearms
tated violations of respondent's
firearms ordinances.
ordinances. Ibid.
of that litigation, the City
In furtherance
furtherance of
City made
made aa FOIA rerequest for access
onCD-ROM
CD-ROMto
to ATF’s
ATF's Trace
and Multiple
quest
access on
Trace and
Sales
Databases.
See
ibid.;
Gov’t
C.A.
App.
Sales Databases. See ibid.; Gov't C.A. App. 10, 12-13
withheld indefinitely
indefinitelyunder
underExemption
Exemption7(C),
7(C), the
theagency
agency has
has not invoked
invoked
Exemption 7(C) with respect
respect to identifying
identifyinginformation
informationconcerning
concerning manumanufacturers,
information is withheld
withheld
facturers, dealers,
dealers,ororimporters.
importers. Rather, that information
temporarily pursuant to Exemption
id. at
Exemption 7(A) and
and then released.
released. See
See id.
49a-52a,
49a-52a, 54a-55a.
54a-55a.
4
4

The Multiple
Multiple Sales
includesinformation
information identifying
identifying the
The
Sales Database
Database includes
purchaser (name,
(name, address,
address,date
date of
of birth); weapons
purchaser
weapons information (manu(manucaliber); and
and dealer
dealer identifying
identifying
facturer, weapon
weapon type, serial number and
and caliber);
information (name
information
(name and
and address).
address). See
See Pet.
Pet. App.
App.45a.
45a.
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(Compl.), 19
19 (March
(March 3,
3, 2000
2000demand
demandletter).
letter). ATF
ATF provided
respondent all data related to
respondent
to (a)
(a) traced
traced firearms
firearmsassociated
associated
with crimes
crimes committed
committed in
in Chicago
Chicago and (b) multiple
sales purwith
multiple sales
chasers
chasers who
who are
are residents
residents of Chicago,
Chicago, as
as aa discretionary
discretionary release to
to aa local
local law
law enforcement
enforcement agency
agency pursuant
pursuant to the Gun
lease
Control Act
Actofof 1968.
See
Pet.
App.
1968. See Pet. App. 3a-4a; 18 U.S.C.
923
923(g)(1)(D).
However, invoking FOIA
FOIAExemptions
Exemptions 6,
6, 7(A),
7(A),
(g)(1)(D). However,
and 7(C),
release
under
thethe
FOIA
and
7(C), ATF
ATFwithheld
withheldfrom
from
release
under
FOIA
various categories
specified
various
categories of
of nationwide
nationwide data
datafor
forthe
the
specified
periods of time
time described
describedabove.
above. See
Seepp.
pp.4-5,
4-5, supra.5
supra.5
4.
district
4. Respondent
Respondent then
then brought
brought this
thisaction.
action.The
The
district
court granted the City's
City’s motion
motion for
for summary
summary judgment
judgment and
and
ordered release
releaseunder
underthe
theFOIA
FOIA of the Trace and
ordered
and Multiple
Sales
The
court
held
Sales Databases.
Databases. Pet. App. 19a-30a.
19a-30a. The court first
first held
that neither
neither Exemption
Exemption 66 nor
nor Exemption
Exemption 7(C)
7(C) authorized
authorized the
that
agency’s
of the
thenames
names and
and addresses
addresses contained
agency's withholding
withholding of
in the ATF
ATF fles.
files.Id.
Id.atat23a-25a.
23a-25a. The
The court
court found
found that "what“whatever
small privacy interest an
an individual may
may have
have in proproever small
his identity
identityinin
connectionwith
with
purchase
tecting his
connection
thethe
purchase
or or
possession ofofaaweapon
possession
weaponisisgreatly
greatly outweighed
outweighed by
by the public
in the
the disclosure
disclosure of this
this information."
information.” Id.Id.at at
24a
interest in
24a
(citation
The district
districtcourt
courtalso
also held
held Exemption
Exemption
(citation omitted).
omitted). The
7(A) to
to be
be inapplicable,
inapplicable, finding
finding that
thatthe
thegovernment
governmenthad
had
failed to "explain[]
failed
“explain[] specifically
specifically how
how the
[therequested]
requested]inforinformation
interfere with
withan
anenenmation would
would allow
allow an
an individual
individual to interfere
forcement
proceeding.”
Id.
at
26a-27a.
The
court
subseforcement proceeding."
at 26a-27a. The court subseits judgment
judgment to
to require
require ATF
ATF to
quently amended
amended its
to produce
produce all
requested
requested information
information contained
contained in
in the
the Trace
Trace and
and Multiple
Sales
Sales Databases
Databasesthrough
throughthe
thedate
dateofofproduction.
production. Gov’t
Gov't C.A.
App. 126-127.
App.
126-127.
5

FOIA Exemption
withholding of
Exemption 6,6,55U.S.C.
U.S.C.552(b)(6),
552(b)(6), authorizes
authorizes withholding
5 FOIA
"personnel and medical
medical files
files and
and similar
similar files the disclosure of which would
“personnel
invasion of
of personal
personalprivacy.”
privacy." Exempconstitute a clearly unwarranted invasion
Exemption
note 7,
7, infra.
infra.
tion 66 is no longer at issue in this case.
case. See note
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5. The
Circuit affirmed.
5.
TheCourt
CourtofofAppeals
Appeals for
for the
the Seventh
Seventh Circuit
affirmed.
Pet. App. la-16a.
1a-16a.
a.
Thecourt
courtofofappeals
appeals held
held that
that Exemption
Exemption 7(A)
7(A) is
is inapinapa. The
plicable,
stating that
that "ATF
plicable, stating
“ATF could
could not
not identify
identifyaasingle
single conconcrete law enforcement
enforcement proceeding
proceeding that
that could
could be
be endangered
endangered
releaseof
ofthis
this information.”
information." Pet. App. 9a.
by the release
9a. The
The court
rejected ATF’s
ATF's determination
rejected
determination that
that ififthe
thedatabases
databaseswere
were
released,
released, an
anindividual
individual could
could use
usethe
thewithheld
withheld information
information to
deduce
investigation is
is underway.
underway. The
The
deduce that
that aa particular investigation
court found
found that ATF
ATF had
had identified
identified no
no "single
“single instance
instance in
has been
which information has
been pieced
piecedtogether
togetherinin this
this type
type of
scenario.”
Id.
at
8a.
It
also
rejected
ATF’s
assertion
that
scenario."
at 8a. It also rejected ATF's assertion that
release of
of the
the data
data could
could identify
identify and
and thereby threaten the
release
safety of law enforcement
enforcement agents,
agents, result
result in
in witness intimidaotherwise interfere
interfere with
withan
anongoing
ongoing investigation,
investigation,
tion, or otherwise
stating that
that "ATF's
“ATF’switnesses
witnesses failed
failedtototestify
testify
any
asasto to
any
specific instances
instancesin
in which
which disclosing
disclosing the
the type of
specific
of records
records
requested
with any
any proceeding
proceeding or
requested did
did result
result in interference with
investigation.” Ibid.
investigation."
b.
The court
courtofofappeals
appealsalso
also held
heldthat
thatthe
thenames
namesand
and
b. The
addresses of
of individuals
individuals contained
contained in the databases
addresses
databases are not
protected from public
public disclosure
disclosure under FOIA
FOIA Exemption
Exemption
protected
7(C).
Pet. App.
App.13a-15a.
13a-15a. The
The court
court recognized
recognized that
that applicaapplica7(C). Pet.
of Exemption
Exemption 7(C)
7(C) requires
requires aa balancing
balancing of
tion of
of the privacy
implicated by release
release against
interest implicated
against the
the public
public interest
interest in
disclosure. Id. at 13a.
disclosure.
13a. With
With respect
respect to the privacy interest
involved,
the court
court “agree[d]
"agree[d]with
with the
the district
district court that the
involved, the
release of the requested
requested names
names and
and addresses
addresses does
does not raise
any legitimate
legitimate privacy
privacyconcerns
concerns because
because the purchase
purchase of a
firearm is not aa private
private transaction."
transaction.” Id.
Id.atat13a-14a.
13a-14a. The
The
court of
of appeals
appeals further
further held
heldthat
thatany
any"minimal
“minimal
privacy
privacy
interest”
that
might
be
implicated
was
“substantially
outinterest" that might be implicated was "substantially outweighed
City
to to
weighed by the
the public's
public’s interest
interestininallowing
allowingthe
the
City
further
its suit
suit in
in the
the state
state court."
court.” Id.
Id.at
at14a.
14a.
further its
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c. The government filed a petition
c.
petition for
forrehearing
rehearingen
enbane.
banc.
On July 25,
2002, the
the court
court of appeals
denied that
that petition.
On
25, 2002,
appeals denied
Pet. App. 17a-18a.
17a-18a. In
In the order denying rehearing, the court
amended
full paraparaamendedits
itsprior
prior opinion
opinionto
toinsert,
insert,after
after the
the first
first full
graph on
on page
pageeight
eight of
of the
the slip
slip opinion
opinion (the
(the first
first full
graph
full paraparathe following
following paragraph:
graph on id. at 9a),
9a), the

identify aa specifc
specificinstance
instance
We are
are not asking
asking ATF
ATF to identify
in which
which the release
release of
information
has
interfered
of information has interfered with
enforcement proceedings—we
proceedings-we concede
that this would
enforcement
concede that
would
be impossible,
that
thisthis
typetype
of of
be
impossible, in light
lightofofthe
thefact
fact
that
has never before been
been released,
information has
released,and
anduntil
until it
it
has,
cannot be
be misused.
misused. Moreover,
Moreover,Robbins
RobbinsTire
Tire
has, it
it cannot
makes
makes clear
clear that
that a showing of specific instances
instances of
of interinterference
437 U.S.
But this
this does
does
ference is
is not required. 437
U.S. at
at 236.
236. But
not end our inquiry.
inquiry. ATF's
ATF’sevidence
evidencemight
mightpredict
predicta a
possible risk
withenforcement
enforcement proceedproceedpossible
risk of interference with
these predictions
predictions are
are not
notreasonable.
reasonable. Instead,
ings, but these
ATF has
with only
ATF
has provided us with
only far-fetched
far-fetched hypothetical
hypothetical
scenarios;
scenarios;without
without aa more
more substantial,
substantial,realistic
realistic risk
risk of
interference,
we cannot
cannotallow
allowATF
ATF to
to rely
rely on
on this
this FOIA
FOIA
interference, we
exemption to withhold
withholdthese
these requested
requested records.
records.
Id. at
Id.
at17a-18a.
17a-18a.

REASONS
REASONS FOR
FORGRANTING
GRANTINGTHE
THEPETITION
PETITION
Review
by this
thisCourt
Courtis is
warranted
to determine (1)
Review by
warranted
to determine
individual names
names and
and addresses
addresses contained
whether individual
contained in
in the
Trace
and Multiple
Multiple Sales
Sales Databases
Databases are protected
protected from
from
Trace and
compelled
disclosure
by
FOIA
Exemption
7(C),
and
(2)
compelled disclosure by FOIA Exemption 7(C), and (2)
that and
and other
other information
information contained
contained in the
the Trace
Trace
whether that
Database is
is protected
protected by Exemption
balancing the
Database
Exemption 7(A).6
7(A).6 In balancing
and public
publicinterests
interestsimplicated
implicatedbyby
disclosure
private and
disclosure
of of
6

not seek
seek review
review of the court
does not
court of
of appeals'
appeals’ hold6 The government does
ing that
that information
information contained
contained in
in the
the Multiple
MultipleSales
Sales Database
Database is not protected by Exemption
Exemption 7(A).
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individual names
in the two
names and addresses
addresses in
two databases,
databases, the
court of
of appeals
appeals disregarded
disregarded well-established
well-establishedFOIA
FOIA principles. Indeed,
each
of of
thethe
ciples.
Indeed,the
thecourt's
court’sanalysis
analysisofof
eachside
side
Exemption 7(C) balance
balance squarely
decisions of
squarely conflicts
conficts with
with decisions
this Court
Court and
and of
of other
other courts
courtsof
ofappeals.
appeals. Compelled
Compelled release
release
and addresses
addresseswithheld
withheldby
byATF
ATF under Exempof the names
names and
7(C), moreover,
moreover, would
upon the
the
tion 7(C),
would significantly
significantly intrude upon
privacy of hundreds
hundreds of
thousands
of
individuals—including
of thousands of individuals-including
firearms
purchasers, potential
witnesses to crime, and others
firearms purchasers,
potential witnesses
—withoutmeaningfully
meaningfullyassisting
assisting the
the public
public to
to evaluate
evaluate the
-without
conduct of the
the federal government.
The court of
decision to
to order
order disclosure
disclosure of
of virvirThe
of appeals'
appeals’ decision
tually the
the entire
entireTrace
Trace Database
Database also
also warrants
Court’s
tually
warrants this Court's
review. Release
Release of
of that
thatdatabase
database would
would allow
allow members
members of
the general public to learn, with
with respect
respect to
to each
each of more than
one
criminal investigations,
investigations, such
such information as
as the
one million
million criminal
the identity
identity of the
fact that aa firearm
firearm trace
trace was
was requested;
requested; the
requesting the
the trace; the
law enforcement
enforcement agency
agency requesting
the serial
serial
specifications of aa firearm believed
number and specifications
believed to
to have
have been
been
in aa crime;
crime; the
the names
names of the firearm's
firearm’s last
lastpossessor
possessor
involved in
and
persons with
with him
himatatthe
thetime
time
enforcement
and any persons
lawlaw
enforcement
personnel obtained
personnel
obtainedthe
the gun;
gun; the
the date
date on
on which
which the
the firearm
was
recovered; and
and the
the location
location of
of the
the recovery.
recovery. The
was recovered;
The manimanifest sensitivity of
of that
that information,
information, and
and the
the obvious
obvious likelilikelihood that release of the data
hood
data would,
would, in
in the
theaggregate,
aggregate, cause
cause
immense harm
immense
harm to
to law enforcement
enforcement interests,
interests, make
make itit evident
that blanket
blanketdisclosure
disclosure of
of the
theTrace
TraceDatabase
Database "could
“could reasonreasonthat
ably be
be expected
expected to interfere
interfere with
withenforcement
enforcement proceedproceedings."
ings.” 5 U.S.C. 552(b)(7)(A).
ATF did
ATF
did not
notrest
reston
onlogical
logicalinference
inference alone,
alone, however, but
submitted a lengthy and
and detailed declaration that
that described
described
the harms that could
to result
result from premature
could be expected
expected to
public disclosure
of different
different categories
of data.
data. Despite the
disclosure of
categories of
obvious
disclosure of
obvious foreseeability
foreseeability that
that disclosure
of the vast quantities
of sensitive law enforcement
enforcement information contained
contained in the
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Trace Database
Database would
would impair
impair law enforcement interests, and
the government's
government’s extensive
extensive evidentiary
evidentiarysubmission,
submission, the
the
court of appeals
appeals ordered
ordered release
releaseof
ofthe
the database
databasevirtually
virtually in
its entirety,
entirety,based
based on
on the
the court's
court’s conclusory
conclusory assertion
assertion that
government’s predictions
“not reareathe government's
predictions of
of likely
likely harm were "not
sonable”
“far-fetched hypothetical
hypothetical scenarscenarsonable" but
but were instead "far-fetched
ios."
appeals'
in in
thethe
face
of ATF's
ios.” The
Thecourt
courtofof
appeals’ruling,
ruling,
face
of ATF’s
evidentiary submission,
submission, that ATF
ATFmust
mustmake
makea ablanket
blanket
disclosure of such law enforcement data cannot be reconciled
with this
this Court's
Court’s decision
decision in Robbins
Robbins Tire, and
and the effect
with
effect of
the court's
is to
to require the disclosure of
of the sorts of
court’s decision
decision is
that other
othercourts
courtsof
ofappeals
appeals have
have ruled may
may be
be
information that
withheld under
under Exemption
Exemption 7(A).
7(A). Moreover,
Moreover,the
thecourt
courtofof
appeals’
allowed to
tostand,
stand,would
wouldenable
enable suspects
suspects
appeals' ruling,
ruling, ifif allowed
and
utilize confidential
confidential law
law enforcement
enforcement informainformaand others
others to utilize
so as
as to
tohinder
hinderopen
opencriminal
criminalinvestigations;
investigations;would
would
tion so
threaten the
the safety
safety of
of law
lawenforcement
enforcement officers,
officers, witnesses,
witnesses,
informants and
and other
other individuals;
individuals;would
woulddiscourage
discouragethe
the
creation and
and use
use of
of similar databases
by ATF and
creation
databases by
and other
other
andmay
maywell
well deter
deter other law
federal agencies;
agencies; and
law enforcement
enforcement
personnel from
from requesting firearm
firearm traces.
traces.
1.
I.
The court of
of appeals
appeals rejected the
the government's
government’s subsubmission
individual names
names and
and addresses
addresses in
Trace
mission that individual
in the Trace
and Multiple
Multiple Sales
are protected from
and
Sales Databases
Databases are
from compelled
compelled
so
disclosure
FOIAby
byExemption
Exemption7(C).7
7(C).7 In so
disclosure under
under the FOIA
7 The court of
of appeals
appeals also held that
that individual
individualnames
namesand
andaddresses
addresses
7
contained in
in the two
are not protected
contained
two databases
databases are
protected from
from compelled
compelled disdisclosure by
by FOIA
FOIA Exemption
closure
Exemption 6.
6. See
See Pet.
Pet. App.
App.10a-13a.
10a-13a. The
The government
government
does not
not seek
seek review
review of that
that holding
it has no practical impact on
does
holding because
because it
the disposition of this
this case.
case. Exemption
Exemption66covers
covers "personnel
“personnel and
and medical
medical
files and
and similar files the
the disclosure
disclosure of which would constitute a clearly
U.S.C. 552(b)(6).
552(b)(6). Exempunwarranted invasion of personal
privacy." 55 U.S.C.
personal privacy.”
tion 7(C)
7(C) covers
covers "records
“records or information
information compiled
compiled for
for law
law enforcement
enforcement
purposes" where disclosure “could
"could reasonably be
be expected
expected to
to constitute
constitute an
purposes”
U.S.C. 552(b)(7)(C).
552(b)(7)(C). Exunwarranted invasion of personal
privacy." 55 U.S.C.
personal privacy.”
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ruling, the
the court
courtgrossly
grosslydeparted
departedfrom
fromwell-established
well-established
FOIA
principles.
To
determine
whether
release
of partipartiFOIA principles. To determine whether release of
cular records would cause
cause an
an “unwarranted
"unwarranted invasion of personal
within the
themeaning
meaning ofofExemption
Exemption7(C),
7(C),a a
sonal privacy”
privacy" within
the privacy
privacy interest that
court must balance
balance the
that would
would be
be comcompromised by
disclosure against
any,
promised
by disclosure
against the
the public
public interest,
interest, if any,
that
that release
release of the
the requested
requested records
records could
could be
be expected
expected to
advance. See
p. 3,
3, supra.
supra. With
advance.
See p.
With respect
respect to
to each
each side of this
Exemption 7(C) balance,
balance, the
of appeals'
appeals’ analysis
analysis is
the court of
decisions of
wrong and conflicts with decisions
of this
this Court and of other
courts of
courts
of appeals.
appeals.
A. In
Inassessing
assessing (and almost
discounting) the prialmost entirely
entirely discounting)
vacy interests
hundreds
of of
vacy
interests implicated
implicatedbybydisclosure
disclosureof of
hundreds
thousands
of individual
thousands of
individual names
names and
and addresses
addresses contained
contained in
the Trace and
and Multiple
MultipleSales
Sales Databases,
Databases, the court
court of
of appeals
appeals
reasoned that
that
reasoned

the release
release of
of the
therequested
requestednames
names and
andaddresses
addresses does
does
not raise
raise any
any legitimate
legitimateprivacy
privacyconcerns
concerns because
because the
purchase of
The
purchase
ofaafirearm
firearm isis not
not aa private
private transaction.
transaction. The
Gun
Control
Act
requires
that
a
transaction
for
the
sale
Gun Control
that a transaction for the sale
and every
every dealer
dealer is
is required to
of aa firearm be
be recorded
recorded and
make
business
records
available
to
investigation.
make business records available to investigation. Again,
every purchaser of
their name
name
of aa firearm
firearm is on notice
notice that their
and
address
must
be
reported
to
state
and
local
authoriand address must be reported
local

emption 7(C), which contains the phrase
phrase "could
“could reasonably
reasonably be expected"
expected”
and
“unwarranted” rather than
than aa "clearly
“clearly unwarranted"
unwarranted”
and refers
refers to an "unwarranted"
invasion
invasion of
of privacy,
privacy, is
is thus
thus “more
"more protective of privacy than Exemption
6." Dept
6.”
Dep’tofofDefense
Defensev.v.FLRA,
FLRA,510
510U.S.
U.S.atat497
497n.6;
n.6;see
seeReporters
Reporters ComCommittee, 489
489U.S.
U.S.at
at 756.
756. Because
Becausethere
there isis no
no dispute
dispute that
that the records
mittee,
records in
this case
satisfy Exemption
Exemption 7's
that the Trace
case satisfy
7’s threshold requirement (i.e.,
(i.e., that
and
Sales Databases
Databases were
“compiled for law
law enforcement
enforcement
and Multiple Sales
were "compiled
purposes"), any
any information contained
that is
purposes”),
contained in
in those
those databases
databases that
is covered
covered
by Exemption
Exemption 66 would
would necessarily
necessarily be protected by Exemption
Exemption 7(C)
7(C) as
as
well.
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ties and ATF.
ATF. As
As aa result,
result, there
therecan
can be
be no expectation of
privacy
privacy in
inthe
therequested
requestednames
namesand
and addresses.
addresses.
Pet. App.
App. 13a-14a (citations
omitted). That
That
analysis
(citations omitted).
analysis
is is
seriously flawed.
fawed.
1. Disclosure
1.
personal information to the
the government
government
Disclosure of
of personal
cannot
reasonably
be
equated
with
disclosure
of
the
cannot reasonably be equated with disclosure
the same
same
information to the public at large. Indeed,
Indeed, taken to its
its logical
logical
conclusion, the
the court
court of appeals'
approachwould
would render
render Exconclusion,
appeals’ approach
emption
Every item of
of federal
federal law
emption 7(C)
7(C)aapractical
practicalnullity.
nullity. Every
enforcement
enforcement data
data for
for which Exemption 7(C) is invoked is by
definition known
definition
known to
to some
some agency
agency of the federal government;
government;
otherwise
would not
not appear
appear in
in records
records responsive
responsive to aa
otherwise it would
FOIA
request. The
Thegovernment's
government’spossession
possession of
FOIA request.
of particular
data
may
prevent
the
information
from
being
entirely
data may prevent the information from being entirely
private or
or confidential,
confidential, but
but indiscriminate
indiscriminate release
release of the data
private
general public nevertheless implicates
to the general
implicates substantial
substantial privacy interests.
This Court
Court has
has employed
employed a pragmatic
pragmatic approach
approach in analyzanalyzing the privacy
privacy interests
interests that
thatmight
mightbe
beaffected
affected by
by release
release
under
of particular categories
categories of
under the
the FOIA of
ofinformation.
information. In
Reporters Committee,
example, the Court
Court held
heldthat
that
Reporters
Committee,for
for example,
have aa substantial
individuals have
substantial privacy
privacy interest
interest in preventing
public release
of their
their "rap
release of
“rap sheets,"
sheets,” even though the various
events
summarized on
sheet have
have been
events summarized
on aa rap sheet
been publicly disclosed
See 489
489 U.S. at 762-764.
762-764. The
The
closed at
at some
someprior
prior time.
time. See
Court explained that, with
with respect
respect to the
the practical
practical impact
impact on
on
that different
different forms
forms of
of release
release might entail, “there
privacy that
"there is
a vast difference
between
the
public
records
that
might
be
difference between the public records that
be
found after aa diligent
found
diligentsearch
searchofofcourthouse
courthousefiles,
files,county
county
archives, and
and local
local police
police stations
stations throughout
throughout the country
archives,
and
computerized summary
single clearingclearingand a computerized
summary located
located in
in a single
house
Id.atat764;
764;see
see Dep't
Dep’t of
ofDefense
Defense v.
house of
of information.”
information." Id.
FLRA, 510
FLRA,
510 U.S.
U.S. at 500.
500. A
A fortiori,
fortiori,disclosure
disclosure of
of aa firearms
firearms
purchaser’s name
class of governpurchaser's
name and
and address
addressto
to aa limited
limited class
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to non-public
non-public files does
ment officials who
who have
have access
access to
does not
negate
avoiding indiscrinegate the
the individual’s
individual's privacy
privacy interest in avoiding
minate release
release of
of that
that information to the general public pursuant
the FOIA.
FOIA.The
The
court
of appeals’
analysis
also
suant to the
court
of appeals'
analysis
also
ignores the fact that
that many
many of
of the
theindividuals
individualswhose
whose names
names
ignores
addresses appear
appearin
in the
the Trace
Trace Database
Database are
are not
not firearms
firearms
and addresses
purchasers at all, but
but are
are (for
(forexample)
example) associates
associates of
purchasers
of the last
known possessor
known
possessor of a traced weapon.
This Court's
Court’s "decisions
“decisions establish
whether an
an invasion
establish that
that whether
of privacy
privacy isis warranted
warranted cannot
cannot turn
turnon
onthe
thepurposes
purposesfor
for
the request
request for
forinformation
informationis is
made.”
Reporters
which the
made."
Reporters
Committee,
conducting the
Committee,489
489U.S.
U.S.atat771.
771. Thus,
Thus, in
in conducting
the Exbalancing in
in this case,
emption 7(C)
7(C) balancing
case, the courts below were
the effect
effect on
onprivacy
privacythat
that would
would result
result ifif
required to consider
consider the
the names
in the ATF
names and addresses
addresses in
ATFdatabases
databases were
were made
made
available
tothe
thegeneral
general
public—not
available to
public-not
the the (presumably
smaller) impact of
of disclosure
disclosure to
torespondent
respondentalone.8
alone.8 This
Court and
and the
the courts
courts of
ofappeals
appeals have
have repeatedly
repeatedly recognized
recognized
disclosure pursuant
FOIA of
ofindividual
individualnames
names
that disclosure
pursuant to
to the FOIA
and
addresses
in
the
possession
of
a
federal
agency
and addresses in the possession of a federal agency
that must
must be
be weighed
weighed
implicates legitimate privacy interests that
the Exemption
Exemption7(C)
7(C)balance.
balance. See
See Dep't
Dep’t of
ofDefense
Defense v.
v.
in the
8

not mean
mean that
that respondent's
governmental status, and
and its
does not
respondent’s governmental
8 This does
interest in
corresponding interest
in obtaining
obtaining law
lawenforcement
enforcement data,
data, have
have no bearing
on ATF's
on
ATF’s overall
overall disclosure
disclosure decisions.
decisions. ATF
ATFreleased
released to
to respondent
respondent aa
substantial volume
volume of
of data
data pertaining
pertaining to firearms crimes
substantial
crimes and multiple
as aa discretionary
discretionary release to local law enforcement
purchasers in Chicago,
Chicago, as
pursuant to the Gun
Gun Control Act
Act of
of1968.
1968. See
See p.
p. 7,
7, supra. Respondent's
Respondent’s
governmental status
status and
and interests
interests are
are irrelevant,
irrelevant, however,
however, to
to its claim of
governmental
records under
under the
the FOIA.
FOIA. Yet
entitlement to agency
agency records
Yetthe
theconsequence
consequence of
the Seventh
Circuit's decision
is to require the
Seventh Circuit’s
decision is
the public
public disclosure
disclosure of vast
amounts of
of private
private data on a nationwide basis,
amounts
basis, far beyond
beyond the reach
reach of
respondent's governmental
governmentaljurisdiction
jurisdiction and
and notwithstanding
notwithstanding the subrespondent’s
substantial
countervailing privacy
and law enforcement
enforcement interests
stantial countervailing
privacy and
interests of
of inagenciesin
in other
other jurisdictions.
jurisdictions.
dividuals and law enforcement agencies
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FLRA, 510
510 U.S.
U.S. at
at501;
501; United
UnitedStates
StatesDep't
Dep’tofofNavy
Navyv. v.
FLRA, 975
FLRA,
975 F.2d
F.2d348,
348, 353
353 (7th Cir.
Cir.1992)
1992) ("federal
(“federal employees
employees
have
interest in
in the
thenon-disclosure
non-disclosure of their
theirnames
names
have aa privacy interest
and
home addresses");
addresses”); National
Ass’nofofRetired
Retired
Fed.
and home
National Ass'n
Fed.
Employees
879 F.2d 873,
873, 875
875 (D.C. Cir.
Cir. 1989)
1989)
Employees v.
v. Horner, 879
(“the
privacy
interest
of
an
individual
in
avoiding
("the privacy interest of an individual in avoiding the the
unlimited disclosure
disclosure of
of his
hisororher
hername
nameand
and
addressis is
address
significant”),
cert.denied,
denied, 494
494 U.S.
U.S. 1078
1078 (1990);
(1990);FLRA
FLRA v.
signifcant"), cert.
Dep’t
Defense, 977
545, 549
1992) (“we
("we
Dep't of Defense,
977 F.2d
F.2d 545,
549 (11th
(11th Cir. 1992)
think the
the privacy
privacy interest
interestininaahome
home address
address is important”).
think
important").
The court of
be reconciled
The
of appeals'
appeals’ decision
decision cannot
cannot be
reconciled with
those precedents.
2.
Trace
Database,
thethe
court
of of
2. With
Withrespect
respecttotothethe
Trace
Database,
court
appeals’
appeals' minimization
minimizationof
of the
the privacy
privacy interest implicated by
disclosure of
of individual names
and addresses
addressesisisparticularly
particularly
disclosure
names and
misguided. Under
request for
for
misguided.
Under the
the Gun
Gun Control
Control Act
Actof
of1968,
1968, a request
an
ATF firearm
firearmtrace
tracemust
mustbe
bepremised
premised on
on the
the existence
existence
an ATF
of aa "bona
“bona fide
fidecriminal
criminalinvestigation."
investigation.”
See
18
U.S.C.
See
923
923(g)(1)(B)(iii);
Release of names
names and
18 U.S.C.
U.S.C. 923(g)(7).
923(g)(7). Release
(g)(1)(B)(iii); 18
addresses
Database would
addresseswithin
within the Trace Database
would thus
thus publicly
link identified
identified individuals
individuals with
withthe
thecriminal
criminalinvestigations
investigations
originallygave
gave rise
risetotothe
thepertinent
pertinent
trace
requests.
that originally
trace
requests.
With respect
respect to that
that database,
database, the
With
the relevant
relevant privacy interest
is therefore
thereforethat
thatof of
all
private
citizens,
including
all private citizens, including
bothboth
firearms purchasers
14, supra),
supra), in
in avoiding
firearms
purchasers and
and others
others (see
(see p. 14,
theirnames
names and
and addresses
addresses in
public disclosure of their
in connection
with a criminal
criminallaw
lawenforcement
enforcement investigation.
with
“Numerous
courts ofofappeals
appealshave
have
recognized
"Numerous courts
recognized
thatthat
individuals involved
involved in aa criminal
criminal investigation-including
investigation—including
individuals
suspects,
witnesses,
interviewees,
andinvestigatorsinvestigators—
suspects, witnesses, interviewees, and
possess privacy
cognizable under
7(C),
possess
privacy interests,
interests, cognizable
under Exemption
Exemption 7(C),
not having
having their
theirnames
names revealed
revealed in connection
connection with disdisin not
closure of
of the
the fact
fact and
and subject
subject matter
matter of the investigation."
closure
investigation.”
Landano v.
v. United
UnitedStates
StatesDep't
Dep’tofofJustice,
Justice,956
956F.2d
F.2d422,
422, 426
426
(3d
cases), cert. denied,
denied, 506
868 (1992).
(1992).
506 U.S. 868
(3d Cir.) (citing cases),
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Those decisions
decisions reflect
reflect aa longstanding judicial
judicial consensus
that
Those
consensus that
“the
mention of
of an
an individual's
individual’s name
name in
in aa law
law enforcement
enforcement
"the mention
file will
willengender
engender comment
comment and
and speculation
speculation and
and carries a
stigmatizing connotation."
connotation.” Fitzgibbon
Fitzgibbon v.
v. CIA,
CIA,911
911 F.2d
F.2d755,
755,
767
767 (D.C.
(D.C.Cir.
Cir. 1990)
1990)(citation
(citationomitted).
omitted). That
That privacy
privacy interest
exists
regardless
of
whether
the
individual
named in the
the
exists regardless of whether
individual named
file is
is identified
identifiedas
as aasuspected
suspected wrongdoer.
wrongdoer. See,
See, e.g.,
e.g., ibid.
(“[E]xemption
7(C)
takes
particular
note
of
the
strong
("[E]xemption 7(C) takes particular note of the strong
interest of
of individuals,
individuals,whether
whetherthey
theybe
besuspects,
suspects, witnesses,
witnesses,
interest
or investigators, in not
not being
being associated
associated unwarrantedly
unwarrantedly with
with
alleged
and internal quotation
quotation
alleged criminal
criminal activity.”)
activity.") (citation and
marks omitted); Manna v.
v. United
UnitedStates
States Dept
Dep’t of
of Justice,
Justice, 51
51
F.3d 1158,
1158, 1166
1166(3d
(3dCir.)
Cir.) (“law
("law enforcement
enforcement officers,
offcers, interviewees
investigations,
viewees and
and witnesses
witnesses involved
involved in
in criminal investigations,
not just
just suspects,
suspects, have
in nonnonhave aa substantial
substantial privacy
privacy interest in
disclosure
names because
because disclosure
disclosure of
of their
their names
disclosuremay
may result
result in
embarrassment
harassment”) (citation and
and internal
internal
embarrassment and harassment")
quotation marks
marks omitted),
omitted),cert.
cert.denied,
denied,516
516U.S.
U.S.975
975(1995);
(1995);
Neely v. FBI,
FBI,208
208F.3d
F.3d461,
461, 464-465
464-465 (4th Cir.
Cir. 2000);
2000); Burge v.
Eastburn,
Eastburn, 934
934 F.2d
F.2d 577,
577,579
579(5th
(5thCir.
Cir. 1991).
1991). The
The court
court of
appeals' holding
holding in this
appeals’
this case,
case, that release of individual
individual names
names
and addresses
in the
the Trace Database
would implicate no
and
addresses in
Database would
no
meaningful
concerns, is
conflict with
with
meaningful privacy
privacy concerns,
is squarely
squarely in
in confict
those decisions.
3.
Finally,with
withrespect
respecttotothe
theTrace
TraceDatabase,
Database, the prepre3. Finally,
mise
of
the
court
of
appeals’
privacy
analysis
is
factually
mise of
court of appeals'
analysis factually
Althoughlicensed
licensed firearms
firearms dealers
dealers are required
incorrect. Although
to report
of multiple purreport to
toATF
ATFthe
thenames
namesand
and addresses
addresses of
chasers
more handhandchasers (i.e.,
(i.e.,persons
personswho
whohave
havebought
bought two
two or more
guns
fivebusiness
business days),
days), no
no comparable
comparable reporting
guns within
within five
requirement applies
applies to
purchasers generally.
The
to firearms purchasers
generally. The
court of appeals
appeals was
wastherefore
thereforesimply
simply wrong
wrong in
in stating
stating that
“every
purchaser of
notice that their
their name
name
"every purchaser
of aa firearm is on notice
and address
address must
must be
be reported
reported to state and local
and
local authorities
and
Pet.App.
App. 14a.
14a. To
To the
the contrary,
contrary, the
the Gun
Gun Control
and ATF.”
ATF." Pet.
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Act of
of 1968
1968 specifically
specifically precludes
imposing any
any
precludes ATF
ATF from imposing
system
of firearms,
firearms, firearms
firearms owners,
owners, or
system for
for the registration of
18 U.S.C. 926(a);
firearms transactions
transactions or
or dispositions.
dispositions. 18
926(a); see
see
Pet. App.
Pet.
App.63a-64a.9
63a-64a.9
B. The
The court
court of
of appeals'
appeals’ analysis
analysis of
of the
the “public
"public interest”
interest"
side of the Exemption
side
Exemption 7(C)
7(C) balance
balance is
is likewise
likewise misconceived.
misconceived.
This
has made
made clear
“the only
only relevant
relevant public
public
This Court has
clear that
that "the
interest in the
the FOIA
FOIAbalancing
balancing analysis"
analysis” is "the
“the extent
extent to
to
which disclosure
of the
the information sought would shed
light
disclosure of
shed light
on
on an
an agency’s
agency'sperformance
performanceofofits
itsstatutory
statutory duties
duties or otherwise let citizens
citizens know
know what
whattheir
theirgovernment
governmentisisupupto."
to.”
wise
Dep't of Defense
v. FLRA,
FLRA, 510
(brackets, citation,
Dep’t
Defense v.
510 U.S. at 497
497 (brackets,
and
quotation marks
marks omitted);
omitted);see
see Bibles,
Bibles, 519
519 U.S.
U.S.
and internal quotation
at 355-356;
355-356; Reporters
Thus,
ReportersCommittee,
Committee,489
489U.S.
U.S.atat 773.
773. Thus,
even
requester’s interest in obtaining
obtaining federal
even where
where aa FOIA
FOIA requester's
records
is undoubtedly
undoubtedly true
records isis legitimate
legitimate in
in and
andofofitself—as
itself-as is
of (for example) a labor union's
union’s desire "to
“to communicate
communicate more
Dept of
v. FLRA,
FLRA, 510
effectively with
with employees,"
employees,” Dep’t
of Defense
Defense v.
510
U.S.
497—thatinterest
interestisisirrelevant
irrelevant
Exemption
U.S. at 497-that
to to
thethe
Exemption
7(C)
analysis
unless
disclosure
of
the
information
at issue
issue
(C)
analysis
unless
disclosure
of
the
at
7
would assist
assist the public
public in
inevaluating
evaluatingthe
theconduct
conductofofthe
the
would
federal government.
The court of
of the
the public
public interest
The
of appeals'
appeals’ assessment
assessment of
ostensibly served by disclosure
disclosure of
of names
names and
and addresses
addresses in
this case
cannot be
be reconciled
reconciledwith
with the foregoing principles.
case cannot
acknowledgedthe
thesettled
settledrule
rule that
that “the
"the
The court of appeals
appeals acknowledged
City’s
particular interests
interestsininenforcing
enforcingits
itsgun
gunordinances
ordinances do
do
City's particular
not weigh
weigh into the equation
equation under
Pet.
under Exemption
Exemption 7(C).”
7(C)." Pet.
App. 14a.
But the
the court
court nevertheless
nevertheless referred repeatedly to
14a. But
9

The Act requires
to provide
provide information
information to
to ATF
requires licensees
licensees to
ATF about
about
9 The
firearms
transactions only
circumstances—for example,
example, lifirearms transactions
only in
in limited circumstances-for
censeesmust
mustreport
report multiple
multiple sales,
and they
they must
must provide
provide information
censees
sales, and
from
their
records
necessary
to
trace
the
disposition
from their records necessary to trace the disposition of
of aa firearm
firearm in
with aa bona fide criminal
criminal investigation.
connection with
investigation.See
See18
18U.S.C.
U.S.C.923(g).
923(g).
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those
interests in the
those interests
the course
course of its
its analysis.
analysis. Indeed,
Indeed,the
the
court introduced and
and summarized
summarized its assessment
assessment of
of the
the Exemption
emption 7(C)
7(C) balance
balancewith
with the
the statement
statement that
that any privacy
implicated by
by release
release of
of individual
individualnames
names and
and adadinterest implicated
dresses
dresses “is
"is substantially
substantially outweighed
outweighed by
by the public’s
public's interest
in allowing
allowing the City
City to
to further
furtherits
itssuit
suitininthe
the
statecourt."
court.”
state
Ibid.; see
see id.
id. at
at 15a
City’s interests
interestsininprepre15a (noting
(noting “the
"the City's
venting illegal
illegalhandgun
handguntrafficking
trafficking
and
preserving
and preserving the the
integrity ofofChicago's
Chicago’s gun
gun control
control ordinances");
ordinances”); ibid.
ibid. (obintegrity
serving
“[t]here is
is aa strong
strong public policy
serving that "[t]here
policy in facilitating
analysis of
of national
nationalpatterns
patternsofofgun
gun
trafficking
the analysis
trafficking
andand
enabling
the
City
to
enforce
its
criminal
ordinances”).
enabling the
to enforce its criminal ordinances"). AA
similar misapplication
misapplication of Exemption
Exemption 7(C)
7(C) principles
principles by
by aa
panel of
Circuit resulted
resulted in
in summary
summary reversal by
panel
of the
the Ninth
Ninth Circuit
this
this Court.
Court.See
SeeBibles,
Bibles,519
519U.S.
U.S.at
at355-356.
355-356.
The
court ofofappeals
appealsalso
alsostated
stated
that
“[i]nherent
The court
that
"[i]nherent
in in
[respondent's] request
request for
for the records
records is
is the
the public’s
public's interest
interest
[respondent’s]
in ATF's
ATF’sperformance
performance of
of its
itsstatutory
statutoryduties
dutiesofoftracking,
tracking,
investigating and
Pet.
investigating
and prosecuting
prosecutingillegal
illegalgun
guntrafficking.”
trafficking." Pet.
App. 14a.
14a. The
The court
court of
of appeals
appeals made
made no
no effort,
effort, however, to
explain how disclosure
disclosure of individual
individualnames
names and
and addresses
addresses of
private citizens
citizens could cast
performance of its
private
cast light
light on ATF’s
ATF's performance
statutory responsibilities.
responsibilities. Cf.
Cf. Halloran
Halloran v.
v. Veterans
Veterans Admin.,
874 F.2d
F.2d 315,
315, 323
323(5th
(5th Cir.
Cir. 1989)
(when aa court
court balances
pri874
1989) (when
balances private and
and public interests under
under Exemption
Exemption 7(C),
7(C), "merely
“merely
stating
that
[a
public]
interest
exists
in
the
abstract
not
stating
[a public]
exists the abstract is not
enough;
should * "*" analyze[]
* analyze[]
how
that
enough; rather,
rather, the court should
how
that
interest would
compelling
disclosure"
of of
wouldbe
beserved
servedbyby
compelling
disclosure”
specific
information”); Senate
Senate of
specific “identifying
"identifying information");
of Puerto
Puerto Rico v.
United
States Dep't
Dep’t of Justice,
Justice, 823
823 F.2d 574,
574, 588
588 (D.C.
United States
(D.C. Cir.
1987) (R.B.
Ginsburg, J.)
(R.B. Ginsburg,
J.) (requester’s
(requester's “general
"general interest
interest in
‘getting
bottom’ of"
of ” aa particular
particular controversy
controversy did not
`getting to the bottom'
outweigh
privacy interests
interestswhere
wherewithheld
withheld
information
outweigh privacy
information
would link
link individuals
individuals with
withaa law
law enforcement
enforcement investigation).
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Indeed, the
the District
District of
Indeed,
of Columbia
Columbia Circuit
Circuit has
has "h[e]ld
“h[e]ld catecategorically that,
that,unless
unless access
access to the
the names
names and
and addresses
addresses of
individuals appearing
appearing in files
files within
withinthe
theambit
ambitofof
private individuals
Exemption
Exemption 7(C)
7(C) is
is necessary
necessaryinin order
order to
to confirm
confirm or refute
compelling evidence
evidencethat
that the agency
is engaged
in illegal
compelling
agency is
engaged in
activity,
such information is
is exempt
exempt from disclosure."
disclosure.” SafeSafeactivity, such
Card Serv.,
Inc.
v.
SEC,
926
F.2d
1197,
1206
(D.C.
Cir.
1991).
Serv., Inc. v. SEC, 926 F.2d 1197, 1206
Cir. 1991).
Because respondent
respondent has
has not
not even alleged agency misconduct
Because
here, let alone
submitted “compelling
"compelling evidence”
evidence" in
in support of
here,
alone submitted
such
allegation, the
the government's
government’s invocation
invocationofofExExsuch an
an allegation,
emption
7(C) with
with respect
respecttotothe
thenames
namesand
andaddresses
addresses
emption 7(C)
contained
and Multiple
MultipleSales
Sales Databases
Databases would
contained in
in the Trace and
have been
been sustained
sustained ifif this case
had arisen
arisen in
in the
necessarily have
case had
District
of Columbia
Columbia Circuit.
District of
II.
The question
question whether
whether information
informationcontained
contained in
inthe
the
II. The
Trace
Exemption 7(A)
7(A) also
also
Trace Database
Databaseisis protected
protected by
by FOIA
FOIA Exemption
Court’s review.
review. Public
Publicdisclosure
disclosure of that
that datadatawarrants this Court's
base
would reveal,
reveal, with
with respect
base would
respect to
to each
each of
of more
more than
than one
one
million investigations, a variety
variety of
of sensitive
sensitive law
law enforcement
enforcement
information.
In
invoking
Exemption
7(A)
in
this
case, the
the
information. In invoking Exemption 7(A) in this case,
government offered
offered aa lengthy and detailed declaration
government
declaration that
described the
the ways
ways in
in which premature public disclosure
described
disclosure of
of data
be expected
expectedto
to result
result in
different categories
categories of
data could
could be
interference with
with law
lawenforcement
enforcement proceedings.
proceedings. See
See note
note 1,
1,
supra.
The court
courtofofappeals
appeals ultimately
ultimatelyfound
foundExemption
Exemption
supra. The
7(A)
to be
be inapplicable,
inapplicable, based
based solely on
on its
its conclusory
conclusory asserasser7(A) to
thatATF's
ATF’sconsidered
consideredjudgments
judgmentsconcerning
concerninglikely
likely
tion that
future harm
harm that
that would
would result
result from
fromdisclosure
disclosure of
of the
the Trace
Trace
Database—which
reflects hundreds
hundreds of
of daily
daily interactions
interactions bebeDatabase-which reflects
tween
agencies-"are not
tween ATF and
and other
other law
law enforcement
enforcement agencies—“are
reasonable” but
hypothetical
reasonable"
but are
are instead
instead “only
"only far-fetched hypothetical
scenarios.”
18a. The
The court's
court’s decision
decision is profoundly
scenarios." Pet. App. 18a.
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misguided
and threatens
threatenssubstantial
substantialharm
harm
to law
misguided and
to law
en- enforcement.10
forcement.10
A. Under
Under the
theGun
GunControl
ControlAct,
Act,ATF
ATF
is authorized
is authorized
to to
prior ownership
ownership of individual firearms
firearms only
only in
in concontrace the prior
with aa "bona
“bona fide criminal
criminal investigation."
investigation.” See
Seep.
p. 15,
15,
junction with
supra.
The "vast
“vast majority"
majority” of
of trace
trace requests
requests originate
supra. The
originate with
law enforcement
enforcement agencies
Pet. App.
App. 37a.
37a.
agenciesother
otherthan
thanATF.
ATF. Pet.
Because
BecauseATF
ATF is
is not
not typically
typically informed when the requesting
agency
case, id.
agency has
hasclosed
closedits
itsinvestigation
investigation in
in aa particular
particular case,
id. at
37a-38a,
37a-38a,itit must
must employ reasonable
reasonable generalizations
generalizations to
to determine how long various categories
categories of
of data
data must
must be
be withheld
withheld in
order to avoid
avoid disruption
disruptionofofongoing
ongoingenforcement
enforcement proceedproceedings.
Every item of
of data
data within
withinthe
theTrace
TraceDatabase,
Database, however,
however,
correspondsto
to what
what was
was at
at the
the time of the trace request an
corresponds
open
Withrespect
respect to
toeach
each of
of more
more
open criminal
criminal investigation.
investigation. With
10

10

The apparent
apparent effect
effect of the court
is to require
The
court of
of appeals'
appeals’ decision
decision is
release of
of virtually
virtually the
release
the entire
entireTrace
Trace Database.
Database. The
The court
courtappears
appears to
to have
have
accepted, and
and to
to have
accepted,
have decided
decided this case
case on the basis
basis of,
of, respondent's
respondent’s
representation that "any
representation
“any highly
highlysensitive
sensitive traces
traces are
are coded
coded and were not
included
requests.” Pet.
Pet. App.
App. 9a.
The court's
court’s
includedinin the
the City’s
City's FOIA requests."
9a. The
statement
a "do
“do not
not contact"
contact” code
code that aa requesting
requesting law
law
statement refers
refers to
to a
enforcement agency
agencymay
mayinclude
includeininits
its trace
trace request,
request, which
which alerts
alerts ATF
enforcement
that
it should
particular retail dealer
that in
in conducting
conducting the trace it
should not contact
contact aa particular
dealer
because,
interalia,
alia, the
the dealer
dealer may
maybe
beinvolved
involvedinincriminal
criminal activity.
activity. See
because, inter
See
01/24/01Tr.
Tr. 158-159.
158-159.ATF
ATF has
has informed
informed this
this Office,
Office, however,
however, that
that “do
"do not
01/24/01
contact" traces
traces are
are relatively
relatively rare, constituting
contact”
constituting approximately
approximately 1%
1% of all
traces.
statement that
that “any
"any highly
traces. And,
And, contrary
contrary to
to the
the court
court of
of appeals'
appeals’ statement
coded," nothing
nothing in
in the record suggests
suggests that
that the “do
"do not
sensitive traces are coded,”
contact" traces
contact”
traces as
as aa group are more
more sensitive
sensitive from
from aa public
public disclosure
disclosure
perspective
firearm traces
traces (including
perspective than
than other
other firearm
(including traces
traces related
related to
homicides and
and other
other violent
violent crimes in which
homicides
which the
the dealer
dealer is
is not
notaasuspect).
suspect).
Thus,
contact” traces
traces from the
the
Thus, exclusion
exclusionofof data
data regarding
regarding “do
"do not
not contact"
disclosure
of appeals
appeals would
would not
not
disclosure obligation
obligation imposed
imposedby
by the
the court
court of
significantly
ameliorate the
harms that would
would be
be caused
caused by
significantly ameliorate
the practical harms
disclosure of the requested data.
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one million traces,
traces, disclosure
disclosure of that
that database
database would
than one
reveal
reveal such
such sensitive
sensitive information
information as
asthe
the fact
fact that
that aa firearm
trace was
the identity of
was requested;
requested; the
of the
the law
lawenforcement
enforcement
agency
serial number
number and
and specifispecifiagency requesting
requesting the
the trace; the serial
cations of
of a firearm believed
cations
believed to
to have
have been
been involved
involved in
inaa
crime;
names of
firearm’s last
lastpossessor
possessor and
and any
any
crime; the names
of the firearm's
persons with
at the
thetime
timelaw
lawenforcement
enforcementpersonnel
personnel
persons
with him at
obtained
obtained the gun;
gun; and
and the
the date
date and
and location
location of
of the
the firearm’s
firearm's
recovery. And
trace is premised
on the rerecovery.
Andbecause
because each
each trace
premised on
questing
questing agency’s
agency'ssuspicion
suspicionofofcriminal
criminalactivity
activity involving a
firearm, the
the danger
danger that any
any efforts to disrupt
disrupt the
the investiinvestifirearm,
gation
form is
is readily
readily apparent.
apparent. Given
Given
gation might take a violent form
those facts, and
and given
given the
theuncertainty
uncertaintyregarding
regarding
which
those
which
investigations remain
investigations
remain open
openatatthe
thetime
time of
of aaparticular
particular FOIA
FOIA
request,
must be
be extremely
extremely cautious
cautious in
in disclosing
disclosing law
request, “ATF
"ATF must
enforcement data
data from
from the [Trace Database]
enforcement
Database] to members
members of
11
the
public
under
the
FOIA."
Pet.
App.
the public under the FOIA.” Pet. App. 38a.
38a.11
11
11

On
15, 2002,
2002, the
House Committee
Committee on
exOn July 15,
the House
on Appropriations expressed similar
similar concerns
concernsininreporting
reporting out
out aabill
bill that
that would prohibit
prohibit the
pressed
the use
use
disclose,pursuant
pursuantto
to the
the FOIA,
FOIA, any data from the
of appropriated funds to disclose,
Trace Database
Databaseor
or the
the Multiple Sales
other than
than data
data ATF
Trace
Sales Database
Database other
traditionally
FOIA policy:
traditionallyhas
has disclosed
disclosed pursuant to its established
established FOIA
policy:

The Committee is concerned
that certain law
The
concerned that
law enforcement
enforcement datadatabases
may be
besubject
subjectto
to public
public release
releaseunder
under the
the Freedom
Freedom of
of InforInforbases may
mation
Asa aresult,
result,information
informationcollected
collected and
and mainmainmation Act
Act (FOIA). As
tained by ATF
ATF related
related to
to ongoing
ongoing criminal
criminal investigations
investigations of firearms,
arson
explosive offenses
offenses could
could be released,
released, potentially comcomarson or explosive
promising those cases.
cases. What is
is aa greater
greater concern
concern is
is that
thatsuch
such release
release
accomplished on
on aa comprehensive
comprehensive basis,
basis, making
making all such data
could be accomplished
available to the public. The
available
Theneed
need to
tomaintain
maintainthese
thesedatabases
databases on a
been in
in place
placeat
at ATF
ATF for several
limited confidential
confidential basis
basis that has
has been
several
years
for
tracing
records
derives
from
the
long-term
nature
years
tracing records derives from
long-term nature of
criminal investigations.
In
addition
to
jeopardizing
investigations. In addition to jeopardizing criminal investigations and
and officer safety,
gations
safety, such
such information,
information, once
once released,
released, might
easily be
be disseminated
disseminatedthrough
throughthe
theInternet.
Internet. This would not only
easily
pose aarisk
risk to law enforcement and homeland
homeland security,
security, but also
pose
also to the
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B.
InRobbins
Robbins Tire,
Tire, this
thisCourt
Courtheld
heldthat
thatananagency,
agency,inin
B. In
invoking Exemption
Exemption 7(A),
7(A), need
need not prove that
that release
release of the
specific records
records that are
request
specific
are the
the subject
subjectofofa aFOIA
FOIA
request
would interfere with
withthe
theindividual
individuallaw
lawenforcement
enforcementproprowould
ceeding to
to which those
U.S. at
ceeding
those records
records are
are connected.
connected. 437
437 U.S.
236-238. Rather, the
the agency
agency may employ "generic
“generic deter236-238.
minations”
and may
minations" and
may satisfy
satisfy its
its burden under Exemption 7(A)
by demonstrating
demonstrating “that,
with
respect to
"that,
respect
to particular kinds of
enforcement proceedings,
proceedings,disclosure
disclosureofofparticular
particular kinds
kinds of
enforcement
records while
while aa case
case is
is pending
pending would
would gengeninvestigatory records
erally `interfere
‘interfere with
withenforcement
enforcement proceedings."'
proceedings.’ ” Id.
Id.at
at236.
236.
At
the time
time of
of the
theCourt's
Court’sdecision
decision in
in Robbins
Robbins Tire,
At the
Tire, Exemption 7(A) applied
emption
applied to
to law
lawenforcement
enforcement records
records where
where
release “would ** " *" * interfere with
release
withenforcement
enforcement propro"would
ceedings." 437
ceedings.”
437 U.S.
223. The
The subsequent
subsequent enactment
enactment of
U.S. at
at 223.
the Freedom
of Information Reform
Freedom of
Reform Act
Act of
of 1986
1986 (Reform
(Reform
Act), Pub.
reinforced
Act),
Pub. L.
L.No.
No.99-570,
99-570, §§ 1802,
1802, 100
100 Stat. 3207-48,
3207-48, reinforced
validityof
ofaacategorical,
categorical, pragmatic
pragmatic approach
approach to applying
the validity
Exemption 7(A). The
The Reform
Reform Act
Actamended
amended Exemption 7(A)
to cover
cover law
law enforcement
enforcement records
records whose
whose release
release "could
“could reasonably be
be expected
sonably
expected to interfere
interfere with
withenforcement
enforcementproproceedings," 55 U.S.C.
U.S.C. 552(b)(7)(A),
552(b)(7)(A), thereby
thereby easing
easing the governceedings,”
ment’s
Asthe
theSenate
Senate Report
Reportaccompanying
accompanying a prement's burden.
burden. As
privacy
innocent citizens.
citizens. The
TheCommittee
Committee therefore
therefore includes
includes
privacy of innocent
language
may be
be
language (Section
(Section 642)
642)ensuring
ensuringthat
that no
no appropriated funds may
available to
to ATF
ATF to take any action
action under
under the
the FOIA
FOIA with
with respect
available
respect to
such law
law enforcement
enforcement records,
records, except
except that
that disclosure
disclosure of
of information
such
collected or maintained
maintained under
under18
18 U.S.C.
U.S.C. 846(b),
846(b), 923(3)
923(3) or 923(g)(7)
923(g)(7) or
from Federal, State,
State, local
local or foreign
foreign law
law enforcement
enforcement in
in connection
connection
arson or explosives
explosives incidents
may
with arson
incidents or
or the
the tracing of a firearm may
with long standing
continue in accordance
accordance with
standing agency
agency practice.
H.R. Rep.
Rep. No.
No. 575
575 (to
(toaccompany
accompany H.R.
H.R.5120),
5120), 107th
107th Cong.,
Cong., 2d
2d Sess.
Sess. 20
20
(2002).
24, 2002,
bill and
and Conference
Conference
(2002). On
On July 24,
2002,the
theTreasury
Treasury Appropriations
Appropriations bill
148
Report on
on H.R.
H.R. 5120
5120 were passed
passed by the House of Representatives. 148
(daily ed.
Cong. Rec. H5352 (daily
ed. July
July24,
24, 2002).
2002).
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decessor bill
bill explained, the amendment "recognizes
decessor
“recognizes the lack
of certainty in attempting
attempting to
to predict
predict harm"
harm” and
and thus
thus requires
only "a
“a standard
standard of
ofreasonableness
reasonableness in that
thatprocess,
process, based
based on
an objective test."
test.” S.S.Rep.
Rep.No.
No.221,
221,98th
98thCong.,
Cong.,1st
1stSess.
Sess. 24
24
(1983);
Committee, 489
489 U.S.
U.S. at
at 778
778 n.22
n.22 (ex(1983); see
see Reporters
Reporters Committee,
that parallel
parallel amendment
amendment to Exemption 7(C) “amply
plaining that
"amply
approach to
to the balance
of private
private and
supports a categorical approach
balance of
public interests"
interests”under
underthat
thatexemption).12
exemption).12
need for
for aa categorical
categorical approach
approachisisparticularly
particularly evident
The need
this case.
case. As
Asthe
thegovernment's
government’s declaration
declaration explains,
explains, the
in this
Trace Database
Database contains
containsthe
the results
results of
of more
more than 1.2
1.2 million
million
firearm traces.
traces. Pet.
Pet. App.
App. 37a.
37a. ItItisisobviously
obviously infeasible
infeasible for
ATF to
ATF
to identify,
identify,on
onaatrace-by-trace
trace-by-tracebasis,
basis, the
the specific
specific data
data
that could
to the public
could safely
safely be
be disclosed
disclosed to
public without
without comcompromising open
open law
enforcement investigations.
propromising
law enforcement
investigations. InInprocessing
agency therefore
cessing respondent’s
respondent'sFOIA
FOIA request,
request, the agency
relied of
of necessity
necessity on
on reasonable
reasonable generalizations concerning
the categories
of information for
categories of
for which
which disclosure
disclosure would and
and
Cf. John
John Doe
Doe Agency v. John
John Doe
Doe
would not be appropriate. Cf.
493 U.S.
U.S. 146,
146, 157
157(1989)
(1989)(“This
("ThisCourt
Court consistently has
Corp., 493
has
taken a practical approach
when it
it has been
been confronted
confronted with
with
approach when
an
an issue
issueofofinterpretation
interpretation of
ofthe
the[FOIA]”).
[FOIA]").
C. ATF's
refect a careful
C.
ATF’sdisclosure
disclosure policies
policies reflect
careful effort to release
as
much
information
to
the
public
as can
can safely
safely be
be
lease as much information to
public as
12

12

have repeatedly
repeatedly recognized
recognizedthat
that the Reform
The courts of appeals
appeals have
Act effectively
Act
effectively broadens
broadens the
the coverage
coverage of Exemption 7(A)
7(A) and
and reinforces
reinforces
the need
need for
for aa pragmatic
pragmatic approach.
approach. See,
See, e.g.,
e.g., Manna,
Manna, 51
51 F.3d
F.3d at
at1164
1164 n.5
n.5
(Congress amended
amendedExemption
Exemption7(A)
7(A)toto“relax
"relax significantly
significantly the standard
(Congress
standard
demonstrating interference");
interference”); Alyeska Pipeline
Pipeline Serv.
Serv. Co. v. EPA,
EPA, 856
856
for demonstrating
F.2d 309,
309, 311
relying on
on pre-amendpre-amend311 n.18
n.18 (D.C.
(D.C. Cir. 1988)
1988)(trial
(trial court, in relying
ment
to meet
meet aa
ment version
version of
of Exemption
Exemption 7(A),
7(A), improperly
improperly “required
"required EPA to
standard than
now demands");
demands”); Curran
Department of
higher standard
than FOIA now
Curran v. Department
of
F.2d 473,
473, 474
474n.1
n.1(1st
(1stCir.
Cir.1987)
1987)(“[T]he
("[T]he drift
drift of
Justice, 813
813 F.2d
of the
the changes
changes is
to ease-rather
ease—ratherthan
thanto
toincrease-the
increase—thegovernment's
government’s burden
burden in
in respect
respect to
Exemption 7(A).").
7(A).”).
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disclosed
compromising law enforcement
enforcement activities
disclosed without
without compromising
or impairing
impairing individuals'
individuals’privacy.
privacy.Except
Except
individual
for for
individual
names
names and
and addresses,
addresses,which
whichare
arewithheld
withheldindefinitely
indefinitely pursuant
suant to
to Exemption
Exemption 7(C),
7(C),virtually
virtually all
all of the information in
the Trace Database
is released
releasedto
tothe
the public
public after
after the period
Database is
for withholding
withholding under
under Exemption
Exemption 7(A) expires.
expires. And apart
from the
thenames
namesand
and
addresses,
but nine
addresses,
all all
but nine
of theof the
approximately 300
300 data
database are
data elements
elements in
in the database
are withheld for a period of only one
year (the
(the other nine
nine are
are withheld
one year
held
five years).
years). See
See Pet.
Pet. App.
App.46a,
46a, 47a-48a.
47a-48a. Thus,
Thus, far
held for five
from reflexively
reflexively opposing
opposing all public scrutiny of information
contained
in
the
Trace Database,
Database, ATF
ATFhas
hassought
soughtconconcontained the Trace
scientiously to implement
disclosure policy
policy that
scientiously
implement aa nuanced
nuanced disclosure
advances
open government
government objectives while safesafeadvancesFOIA’s
FOIA's open
guarding law enforcement efforts.
D. To
To explain
explain and
and defend
defend the withholding practices
practices that
are at issue
issue in
case, ATF
offer conclusory
conclusory
in this case,
ATF did not simply offer
assertions that release
assertions
release of
of the
therequested
requestedrecords
recordswould
would
undermine
enforcement. Rather,
Rather,ATF
ATF
submitted
undermine law enforcement.
submitted
a a
declaration, executed
executed by
by an
an agency
agencyofficial
official with
with long experideclaration,
ence
in law
lawenforcement,
enforcement,firearm
firearm
tracing,
ence in
tracing,
and and
FOIAFOIA
(see note
was both
both comprecompreimplementation (see
note 1,
1, supra),
supra), that was
hensive
and highly
highlydetailed.
detailed.SeeSee
hensive and
Pet.Pet.
App.App. 31a-71a.
Appended to
to that declaration were letters from
Appended
from the
the heads
heads of
organizations that represent
represent law
law enforcement
enforcement officers
officers
two organizations
nationwide, opposing
opposing public disclosure of the
the Trace
Trace Database
Database
on
ground that release
release would
on the ground
would hinder
hinder criminal investigations and threaten harm to
to law
law enforcement
enforcement personnel
personnel and
others. See
See note 1, supra.
ATF’s
declaration described
described in general terms the law
law enenATF's declaration
forcement concerns
concerns implicated
implicated by
by release
release of
of firearm trace
forcement
trace
See Pet. App. 37a-39a.
information. See
37a-39a.ItIt provided
provided illustrative
illustrative
scenarios in
in which
which premature disclosure
scenarios
disclosure of the requested
requested
firearm trace
trace information
information could
could be
be expected
expected to
toresult
resultinin
disruption of
of law
law enforcement
enforcement investigations. Id.
Id.atat39a-41a.
39a-41a.
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In
addition, the
the declaration
declaration contained
contained individualized
individualized analyses
analyses
In addition,
issues pertaining
pertaining to each
of the six general
of the disclosure issues
each of
categories
contained in the
the Trace
Trace Database.
Database.
categories of
of information contained
See id.
id. at 48a-49a
(requester information
information data);
See
48a-49a (requester
data); id.
id. at
at49a-52a
49a-52a
(weapon
52a-53a (recovery
(weapon data);
data); id.
id. at 52a-53a
(recovery location
location data);
data); id.
id. at
53a-54a (possessor
(possessorand
and associates
associatesdata);
data); id.
id. at 54a-58a
(dealer
53a-54a
54a-58a (dealer
data); id.
id. at
at58a-59a
58a-59a (purchaser
(purchaser identification
identification data);
13
ATF’sdeclaration
declarationthus
thusexemplifies
exemplifies the
the generic
generic or
data).
data)."
ATF's
approach endorsed
endorsedby
bythis
this Court
Court in Robbins Tire.
categorical approach
E. The
The court
court of
of appeals
appeals wholly
wholly failed
failed to
to articulate
articulateany
any
cogent
ATF’s evidentiary
evidentiary subsubcogent rationale
rationale for
for its
its rejection of ATF's
mission.
1. In its
1.
its initial
initialopinion,
opinion,the
thecourt
courtofofappeals
appeals repeatedly
repeatedly
chided the
the government
governmentfor
for failing
failing to
to identify (a) specifc
chided
specific instances
which release
release of similar
similar information
information had
hadpreprestances in
in which
interference with
with law enforcement
viously caused
caused interference
enforcement activities,
or (b) specifc
specific current
current investigations
investigations that
that would
would be
be impeded
impeded
by disclosure
disclosure of the requested
requested data. See
See Pet.
Pet.App.
App.8a-10a.
8a-10a.
The court did
did not
not expressly
expressly announce
announce that an
an agency
agency in invoking Exemption 7(A) must always support its predictions
predictions
of harm by reference
reference to specific
specific prior
prior or
orcurrent
currentinvestiinvestigations.
Butgiven
giventhe
thecourt
courtofofappeals'
appeals’repeated
repeated references
references
gations. But
that supposed
supposed gap
gap in the
the government's
government’s proof, and
and the
to that
court’s
identify any
any other
other defect in ATF's
ATF’s evidenevidencourt's failure to identify
tiary submission,
submission, the
tiary
the court’s
court's initial
initial opinion is most
most naturally
reflect the
read to reflect
the view
view that
thatsome
some such
such showing is required.
Any such
such evidentiary requirement
requirement is flatly
flatly inconsistent
inconsistent
Robbins Tire,
Tire, which
whichmade
made clear
clearthat
thatananagency
agencyin in
with Robbins
invoking
invoking Exemption
Exemption7(A)
7(A)may
mayrely
relyon
onreasonable
reasonable categorical

13

The first
first four
fourcategories
categories represent
represent data
data obtained
obtained from
from the
the agency
agency
1 The
requesting aa firearm trace; the last two
two categories
categories represent information
that
that ATF
ATFacquires
acquires in
inthe
thecourse
course of
of the
the tracing
tracingprocess
process and
and then provides
provides
to the
that has
the agency that
has requested the trace.
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to establish
establish that
that release
release of the
judgments and is not required to
specific existing
withheld information would
would interfere
interfere with aa specifc
or contemplated
contemplated law enforcement
enforcement proceeding.
proceeding. See
See p.
p. 22,
22,
supra.
The government
government filed a petition for rehearing in this
supra. The
case,
inconsistency with
with Robbins
Robbins Tire.
Tire.
case, which
which noted
noted that inconsistency
Gov’t
Pet.
For
Reh’g
9-10.
The
petition
also
pointed
out
Gov't
For Reh'g 9-10. The petition also pointed out
that, because
ATF had
had not
not previously released
the sort
sort of
because ATF
released the
that is
is at
at issue
issue in
in this
this case,
case, it could not plausibly
information that
be
expected to identify
identifyprior
priorinstances
instancesininwhich
which
similar
be expected
similar
releaseshad
hadresulted
resultedininharm
harmto
to law
law enforcement
enforcementefforts.
efforts. Id.
releases
at 10-11.
at
10-11.
2.
response to
tothat
thatrehearing
rehearingpetition,
petition,the
thecourt
court
2. InInresponse
of of
appeals
amended
its
opinion
to
acknowledge
that
the
governappeals amended its opinion to acknowledge that
ment need
specific instances
need not
not identify
identify specific
instancesofofprior
prior harm.
harm. Pet.
App. 17a-18a.
17a-18a. Under
Under the
thecourt
courtofofappeals'
appeals’amended
amended opinion,
opinion,
the court's
of the
the district court's
court’s affirmance
affirmance of
court’s judgment
judgment rests
rests
on the statement
predict
a a
on
statement that
that"ATF's
“ATF’sevidence
evidencemight
might
predict
possible risk
interference with
withenforcement
enforcementproceedings,
proceedings,
possible
risk of interference
but these predictions
has
predictions are
are not
not reasonable.
reasonable. Instead,
Instead, ATF
ATF has
provided
provided us with
with only
onlyfar-fetched
far-fetchedhypothetical
hypotheticalscenarios;
scenarios;
without aa more
more substantial realistic risk
risk of
of interference,
interference, we
we
without
cannot allow
allowATF
ATF to
to rely on
FOIA exemption
cannot
on this FOIA
exemption to withthese requested
requestedrecords.”
records." Id. at 18a.
hold these
18a. We
We do
do not dispute
the abstract
court
of of
abstract proposition
proposition of
of law,
law, refected
reflectedininthe
the
court
appeals’
agency’s predictions
appeals' amended
amendedopinion,
opinion,that
that an
an agency's
predictions of
harm to law enforcement
enforcement will support
support withholding
withholding of
of docudocuments
those predictions
predictions
ments pursuant
pursuant to Exemption 7(A) only ifif those
are "reasonable."
“reasonable.” See,
See, e.g.,
e.g., Crooker v. BATF,
BATF,789
789 F.2d
F.2d 64,
64, 67
67
(D.C.
1986) (R.B.
(R.B. Ginsburg,
Ginsburg, J.)
J.) (agency
(agency must
must “trace
"trace a
(D.C. Cir. 1986)
rational link"
link” between
between nature of
of document
document and
and likely
likely interference). The
court's
reasonableness
ference).
Thesubstance
substanceofofthe
the
court’s
reasonableness
analysis,
analysis, however,
however, which
which denies
deniesprotection
protection under
under Exemption
Exemption
7(A)
vast quantities
quantities of
of sensitive
sensitive law
law enforcement
enforcement infor7(A) to vast
mation concerning
concerning open
open criminal
criminal investigations,
investigations, “has
"has so
so far
departed from the
departed
the accepted
accepted and
and usual
usual course
course of judicial
judicial
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10 (a)), and
proceedings” (Sup.
and threatens such
such subsubproceedings"
(Sup. Ct.
Ct. R. 10(a)),
stantial harm to law
law enforcement
enforcement interests,
as
to
warrant
interests, as to
this Court's
Court’s review.
In order
order to
to ensure
ensure that
that the
theFOIA
FOIAdoes
doesnot
notplace
placeexorexorbitant burdens
subject to
to its
its requirebitant
burdens on
on the federal agencies
agencies subject
ments,
enough that the Act's
Act’s substantive
substantive provisions
provisions
ments, it
it is not enough
are
workable and
and pragmatic
pragmatic construction.
construction. It It
are given aa workable
is is
essential as
as well
well that the
essential
the litigation
litigationprocess
process itself
itselfbe
beconconducted
manner that is
is respectful
respectful of
of the
the government's
government’s
ducted in a manner
legitimate
Inthe
thepresent
presentcase,
case, ATF
ATF provided
provided aa
legitimate interests.
interests. In
detailed explanation
of its withholding
detailed
explanation of
withholding practices;
practices; yet
yet the
the
court of
of appeals,
appeals, in rejecting
rejecting the
theagency's
agency’s predictions
predictions of
of
likely harm,
harm, made
made no
explain in what way
way ATF's
ATF’s
no effort
effort to explain
evidentiary showing
showing was
deficient,
other
than
to
note
the
was deficient, other than note the
agency’s
failuretotoidentify
identify
specific
or present
agency's failure
specific
past past
or present
investigations—a failure
failure that
thatthe
thecourt
courtultimately
ultimatelyacknowlacknowlinvestigations-a
edged
ground for finding
finding Exemption
Exemption
edged was
was not
not aa sufficient
sufficient ground
7(A)
be
inapplicable.
The
court’s
summary
dismissal
of
(A)
to
be
inapplicable.
The
court's
summary
dismissal
7
agency’s evidence
evidence is
is particularly
particularlyremarkable
remarkablegiven
given
the agency's
ATF's nuanced
ATF’s
nuanced disclosure policy and supporting declaration,
declaration,
which carefully distinguish between
between different categories
categories of
information with
with respect
respect both to the length of time for which
data are
are withheld
withheld and
and to
to the justifications for withholding.
data
withholding.

See pp.
pp. 24-25,
24-25,supra.
supra. The
The court
court of appeals’
appeals' brusque
brusque rejection
rejection
See
of the
the agency's
agency’s predictions
predictions as
as "far-fetched"
“far-fetched”rather
ratherthan
than
"reasonable"-a characterization
“reasonable”—a
characterization presumably
presumably meant
meant to cover
each of
of the
the distinct
distinct justifications offered by the
each
the agency
agency for
withholding several
either
a a
several categories
categories of data-refects
data—reflects
either
profound lack of respect for the considered
considered judgment of the
expert agency,
agency, or the imposition of evidentiary
evidentiary burdens
burdens so
so
demanding
demandingthat
that they
they would
wouldeffectively
effectively subvert
subvert ATF’s
ATF's ability
ability
to employ
employ the "categorical"
“categorical” approach
approach to the implementation
implementation
of Exemption
Exemption 7(A)
7(A) that
thatwas
wasapproved
approvedbybythis
this
Court
Court
in in
Robbins Tire.
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The court
court of
and the opaque
opaque character
character of
of appeals'
appeals’ decision, and
amended opinion,
the formation
formation and
and use
use
its amended
opinion, are
are likely
likely to chill the
of comprehensive
comprehensive databases
databasesby
byATF
ATF and
and other
other federal
federal law
enforcement agencies.
agencies. Because
Becausethe
thesensitivity
sensitivity of
of the
the inforenforcement
mation in
in the
the Trace
TraceDatabase
Database is
is so
so apparent,
apparent, and
and because
because the
court of appeals
appeals offered
meaningful explanation
offered no
no meaningful
explanation for
for rejecting ATF's
ATF’sextensive
extensivefactual
factualsubmission,
submission, agency
agency officials
jecting
in other
other settings
settingsnow
nowface
facesubstantial
substantialdoubt
doubtasastototheir
their
ability
to maintain
maintain the
the confidentiality
confidentialityof
ofvarious
various compilations
compilations
ability to
of data.
an adverse
adverse ruling
ruling with respect
of
data. And
Andbecause
because an
respect to a
database can
canresult
result in the compelled disclosure of vast
single database
quantities
information, reasonable
reasonable agency
quantities of information,
agency officials
officials will
will
surely
hesitate to utilize similar
similar databases
databases if the
the court
court of
of
surely hesitate
appeals’
appeals' decision
decisionisisallowed
allowedtotostand.
stand. The
The practical
practical impact of
the court
court of
of appeals'
appeals’ decision
decision can
can therefore be expected
expected to
extend well
well beyond
beyond the
the circumstances
circumstances of
of this
thiscase.
case.
Indeed, even
even ifif the Trace
Indeed,
Trace Database
Database is viewed in isolation,
isolation,
the court
court of
of appeals'
appeals’ decision
decision is one
one of great practical
practical conconsequence. The
The effect
effect of
of the court's
is to require
sequence.
court’s decision
decision is
sweeping disclosure
disclosure of
of categories
categories of
of information,
information, such
sweeping
such as the
names
witnesses and
names of
of potential
potential witnesses
and others
others contacted
contacted by
by law
enforcement
open criminal
enforcement in
in connection
connection with
with open
criminal investigations,
that
that other
other courts
courtsof
ofappeals
appeals have
have recognized
recognized to be protected
by Exemption 7(A).
7(A). See
SeeSwan
Swan v.v.SEC,
SEC,96
96F.3d
F.3d498,
498, 499
499
(D.C.
1165; North
Walsh,
1996);Manna,
Manna, 51
51 F.3d
F.3d at
at 1165;
North v. Walsh,
(D.C. Cir. 1996);
881 F.2d
F.2d 1088,
1097-1098(D.C.
(D.C.Cir.
Cir. 1989)
1989) (R.B.
(R.B. Ginsburg, J.);
881
1088, 1097-1098
Lewis v. IRS,
IRS, 823
823 F.2d 375,
375, 378-379
378-379(9th
(9thCir.
Cir. 1987).
1987). As the
government’s
premature release
release
government's declarant
declarant explained,
explained, “[t]he
"[t]he premature
of
of all of the information sufficient
sufficient to trace firearms relating
an open
open investigation may
may well
well compromise
compromise a criminal
to an
casein
in that
that evidence
evidencemay
maybe
betampered
tamperedwith
with or
or the
the safety of
case
investigators,
informants
and
witnesses
may
be jeopardjeopardinvestigators,
and witnesses
be
ized.” Pet.
Pet.App.
App. 42a.
42a. The
The cumulative
cumulative harms
harms caused
caused by
by
ized."
release of
of the
the requested
requested records
recordsare
are likely
likely to be very
release
very subsubstantial.
Thatisispartly
partlydue
duetotothe
thesheer
sheervolume
volumeofofinforinforstantial. That
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mation
database contains.
37a (“As
mation that the database
contains. See
See id.
id. at
at 37a
("As of
November 9,
the [Trace Database]
November
9, 2000,
2000, the
Database] contain[ed]
contain[ed] the
traces."). In
In addition, the features of the
results of 1,261,593
1,261,593 traces.”).
Trace
an especially
especially useful investiTrace Database
Database that
that make
make it an
gative resource
resource for
Special Agents nationwide—e.g.,
for ATF’s
ATF's Special
nationwide-e.g.,
its computerized
accessibility of
computerized format
format and
and the
the consequent
consequent accessibility
discrete
data entries
entriescontained
containedwithin
within
it—increase
discrete data
it-increase
the the
potential for
for misuse
misuse ifif the
thedatabase
database isis made
made available
available to
to
persons with
disrupt law
lawenforcement
enforcement ininpersons
with an incentive to disrupt
vestigations.
Cf.Reporters
ReportersCommittee,
Committee, 489 U.S.
at
764
vestigations. Cf.
U.S. at
(public disclosure
disclosure of
of “computerized
"computerized summary”
summary" of
of individual’s
individual's
criminal
history
more
greatly
impairs
individual’s
privacy
criminal
more greatly impairs individual's privacy
interests than
of of
than does
does "scattered
“scattereddisclosure
disclosureofofthe
thebits
bits
information
information contained"
contained” in
in the
the summary).
If left
If
leftunreviewed,
unreviewed,the
thecourt
courtofofappeals'
appeals’decision
decision may
may also
also
deter other
other law
lawenforcement
enforcementagencies
agenciesfrom
fromrequesting
requesting
firearms traces
traces in
inthe
thefirst
first
instance,
thereby
impairing
instance,
thereby
impairing
ATF’s
abilityto
towork
workininconjunction
conjunctionwith
withthose
thoseagencies
agencies to
ATF's ability
declarant
investigate and combat
combatfirearms
firearms crimes.
crimes. As ATF’s
ATF's declarant
explained,
is aa standard
standard operational
operational security practice in
explained, “it
"it is
law enforcement
enforcement community
community that shared
shared investigative
the law
concerning aa recent
crime should
should not be disdisinformation concerning
recent crime
closed without
without the
closed
the specific
specific authorization
authorizationofofthe
theoriginal
original
investigating agency
agency where
where disclosure
disclosure could
could compromise
compromise an
investigating
reveal the
theidentities
identitiesofoflaw
lawenforcement
enforcement
investigation or reveal
personnel
or
third
parties.”
Pet.
App.
41a-42a.
ATFhas
has
personnel or third parties." Pet. App. 41a-42a. ATF
informed
us that, since
of the
the district
district court's
informed us
since the issuance
issuance of
court’s
ruling in
ruling
in March
March 2001,
2001, the police
police departments of more than
40 cities—including
the
City
of Chicago—have
signed
cities-including the
City
of Chicago-have
signed
memoranda
of
understanding
with
ATF
specifically
promemoranda of understanding with ATF specifically providing that
that "the
“thelaw
lawenforcement
enforcement sensitive
sensitive firearms
firearms trace
trace
generated pursuant
information generated
pursuant to the Agreement shall not
be disclosed
disclosedto
to aa third
third party
be
party without
withoutthe
theconsent
consent of
ofboth
both
parties to the
asasa result
of of
thethe
court
of of
the Agreement."
Agreement.” If If
a result
court
appeals' decision
decisionATF
ATF were unable
unable to honor the confidentialappeals’
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ity
ity provisions
provisions of
of those
those agreements,
agreements, those
those (and other) local
local
may be less
less willing to
to submit
submit trace
trace requests,
requests,
jurisdictions may
and the
the effectiveness
of the
the tracing
tracing program
and
effectiveness of
program and
and the law
enforcement
designed to
be
enforcement investigations
investigationsitit is designed
to assist
assist will
will be
correspondingly reduced.
correspondingly
reduced.
Thus, in
thethe
strength
of the
Thus,
in light
lightof of
strength
ofgovernment's
the government’s
evidentiary
submission, the cursory and dismissive
evidentiary submission,
dismissive nature
nature of
the court
court of
of appeals'
appeals’ analysis,
analysis, and
and the
the immense
immense practical
consequencesofofthe
thecourt
court of
of appeals’
appeals'holding
holding that
that the Trace
consequences
Database
disclosed, the question
question whether
whetherExExDatabase must
must be disclosed,
emption 7(A) covers
the database
databasewarrants
warrants this
this Court’s
Court's reemption
covers the
view. Cf.
Cf.Reporters
ReportersCommittee,
Committee, 489
489 U.S.
at
760
(Court
U.S.
granted certiorari "[b]ecause
of the
the potential
potential effect
granted
“[b]ecause of
effect of the
Court of
of Appeals'
Appeals’ opinion
opinion on
on values
values of personal
personal privacy");
privacy”);
621
FBI
v. Abramson,
A b r a m s o n,456
456 U.S. 615,
(1982) (certiorari
FBI v.
(certiorari
granted “[b]ecause
7(C)]
"[b]ecauseth[e]
th[e] interpretation
interpretation of [Exemption 7(C)]
has
ramifications for
forlaw
lawenforcement
enforcementagencies,
agencies,
has important ramifications
for persons
persons about whom information
informationhas
has been
been compiled,
compiled, and
for the
thegeneral
generalpublic");
public”);Federal
Federal
Open
Mkt.
Comm.
Open
Mkt.
Comm.
v. v.
Merrill,
443 U.S. 340,
340, 343
Merrrill, 443
343(1979)
(1979)(“[w]e
("[w]egranted
granted certiorari
certiorari on
the strength of
that this
of the
the Committee's
Committee’s representations
representations that
ruling could
could seriously
seriously interfere
the implementation
implementation of
interfere with the
policy").
national monetary policy”).

CONCLUSION
The petition for a writ
of certiorari
certiorarishould
should be
be granted.
writ of
Respectfully submitted.
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