S T AT E

C OURT

Docket Watch

A SURVEY OF CALIFORNIA FURLOUGH LAwsuITs

SPRING
2010

by Jason ]. Jarvis

he current economic crisis is forcing states to adopt creative means of balancing

their budgets. California is again at the vanguard." 'The state has raised

taxes, issued [OUs, and made deep budget cuts in numerous aspects of state

government.” Those efforts, however, have not been enough to bring the budget into

balance. As a result, Governor Arnold Schwarzenegger acted on his own authority to

furlough state workers in an effort to save money.

‘The Governor’s furlough decisions

have resulted in the filing of numerous lawsuits, which are being resolved in conflicting

ways by the California trial courts.

Summary of Lawsuits

On December 19, 2008, Governor Schwarzenegger
issued Executive Order S-16-08, directing California’s
Department of Personnel Administration (“DPA”) to
furlough certain employees and managers for two days per
month.” Six months later, the Governor issued a second
furlough Executive Order that increased the number
of furlough days from two to three.” Union employces
affected by the furloughs filed several lawsuits in different
courts secking to cither stop the furloughs or pay money
already lost due to their imposition. State Controller John
Chiang, as well as other state executive officers who are
separately elected by the voters, refused in many instances
to act in accordance with the furlough orders on the basis
that, as separately elected officers, they were not bound
by Governor Schwarzenegger’s decision.® These actions
also resulted in widespread litigation.”

Union-plaintiffs composed of the Professional
Enginecers in California Government, California
Association of Professional Scientists (“PECG, CAPS”),
Service Employees International Union Local 1000
(“SEIU”), and California Attorneys, Administrative
Law Judges, and Hearing Officers in State Employment
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("CASE") filed the first group of anti—ﬁ]r]oug,h cascs in
Sacramento Superior Court, challenging generally the
authority of the Governor to order furloughs.® The trial
court rejected that broad argument, however, and held
that the Governor was authorized to reduce state-employee
hours and pay to reduce state-employee hours because of
the fiscal emergency.” The court considered California’s
cconomic situation to be “an extremely urgenr fiscal crisis™
in which certain agencies would not be able to function
without budget cuts such as the furloughs. ™

The California Correctional Peace Officers Association
("CCPOA”) filed a separate action against the Governor,
(which was not consolidated with the first three but was
heard and ruled upon by the same judge) arguing that
his Executive Order violated Government Code section
10826(b) because state employees cannot use accrued
vacation and holiday time, meaning thart the Exccutive

"1 The

Order constitutes a “true salary range reduction.
trial court concluded that the exigency of the budger crisis
authorized Governor Schwarzenegger to order furloughs
because temporary reductions in hours did not constiture
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a salary adjustment per se.



Having failed to secure relief in the first set of cases,
the same unions filed subsequent actions in other counties,
relying on more nuanced arguments. CASE, for example,
filed suit in San Francisco Superior Court, alleging that
the furlough orders could not apply to non-executive
agency employees who were specially funded, such as
those of the State Compensation Insurance Fund."® The
trial court agreed, finding that Insurance Code § 11873(a)
protects Insurance Fund workers from any provisions of
the Government Code that apply to agencies “generally or
collectively” unless specifically named. The San Francisco
Superior Court denied the Governor’s argument that
jurisdiction over the CASE allegations should continue to
reside exclusively in the Sacramento Court because those
consolidated actions had only concerned executive-branch
erﬂpleyees. Thus, in spite of “any other provision of law,”
Insurance Fund empleyees “are exempt from any hiring
freezes and staff cutbacks otherwise required by law.”**

Three additional actions were filed against the
Governor by CASE, SEIU, and UAPD in Alameda County
Superior Court.” They argued that Government Code
section 19851 mandated that the Governor consider the
varying needs of various agencies before reducing working
hours.'® By failing to do more than require an across-the-
board hour reduction, Governor Schwarzenegger had not
“considered” varying needs at all.'” Further, each of the
plaintiff-employees was employed by a “specially funded”
agency. Thus, they claimed to be affected by the turloughs
in violation of Government Code § 16310(a),'® which
forbids any transfer “that will interfere with the object for
which a special fund was created.” The court issued nearly
identical rulings in these cases,”” holding that plaintiffs
had made a prima facie showing based on the fact of the
furloughs alone, such that there had been a “transfer” of
monies, which interfered with the respective special funds’
missions.”” In response, the Governor argued that there
was no interference because the agencies’ employees can
work overtime, even if the additional work is done by
non-specially funded workers.?! The court rejected that
argument and it also rejected the notion that the existence
of an “emergency” situation permits the Governor to avoid
his other obligations under the law.

In a related but not coordinated or consolidated case,
CCPOA also brought an action in Alameda County where
it maintained that the DPA cannot “reduce salaries” under
either of two theories: first, that Labor Code Section 223
prohibits paying less than that agreed upon, and, second,
that the minimum wage statute in California forbids
the division of total compensation by hours worked to

achieve ce-mplianee with that prcwision.12 The trial court
agreed.?

Although several cases other than the consolidated
Sacramento and coordinated Alameda County actions
have been filed,* only one has resulted in a substantive
decision: California Public Employees’ Retirement System
Board of Administration v. Schwarzenegger (CalPERS).”
CalPERS is the organization that represents state pension
workers.” It claimed a specific need for workers to
handle the influx of investment issues related to the poor
economy, as well as elaiming—simi]ar to CASE, SEIU, and
UADP—that as a specially-funded entity the Governor
could not Furlough its employees. Unlike the Alameda
County actions, however, the trial court there rejected
the “special funding” argument and upheld Governor
Schwarzenegger’s power to require furloughs.”

Addressing Cﬂnﬂicting Decisions

The present set of divergent decisions coming
from different state trial judges has left the Governor’s
power to furlough state workers in doubt. Governor
Schwarzenegger has appealed the Alameda County actions
to the California Court of Appeal’s 1st Appellate District.®®
The Court of Appeal granted a stay of the order directing
the furloughs to stop two days after the appeal was filed,
but the case is not yet briefed on the merits.”” Resolution
of this issue by the intermediate appellate courts and
ultimately the Supreme Court is urgem:ljj,r needed as the
state continues to risk running out of money. Indeed, the
Governor recently sought consolidation and review in the
California Supreme Court of a series of actions related to
the {:urleughs.30 The Supreme Court has not yet ruled
on this request.

CCPOA has also recently filed another action, this
time in the United States District Court for the Northern
District of California.®® In its federal action, CCPOA
claims violations of the Fair Labor Standards Act (FLSA),
arguing that “by requiring [CCPOA] employees to work
their furlough days without paying them within the pay
period in which they work, and by failing to count their
hours worked during uncompensated furlough days
towards overtime, [the Governor] continuously violate([s]
the FLSA's wage and hour, overtime, and record keeping
requirements.” CCPOA brought three causes of action
in its complaint: (i) a failure to pay for work performed in
a given pay period; (ii) a failure to calculate hours worked
during furlough periods as overtime; and (iii) a failure to
keep adequate payroll records. Governor Schwarzenegger
and other defendants have not yet responded to the



complaint. Adding a federal component to this litigation
will only further delay resolution of this vital question
regarding the ability of the state to function during these
challenging economic times and will certainly lead to

additional appellate proceedings.
Conclusion

Although Governor Schwarzenegger has been vocal
in his frustration with court rulings that fail to agree with
his perspective, thus far he has won as many disputes as he
has lost. The result is that many, but notall, state workers
targeted for furloughs have been taking them, resulting
in some savings for the state.?® However, it is uncertain
how long the furloughs will continue or how they will
ultimately fare in the courts.

* Jason [. Jarvis is an appellate attorney specializing in
California and federal appeals ar the law firm of Horvitz
¢ Levy LLP
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