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Was Lawrence DiCristina found guilty or charged in and by the state of New
York for promoting gambling or anything else?
I have been trying to find something about it, but every time I do a search it comes back with
the federal case. I would really like to find out what the AG of New York did. Did they (the
state of New York), file charges?
25 days ago
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Chris Grove • I don't believe there were state charges filed.

• Like25 days ago

Daniel Schiffman • The appeal from Judge Weinstein's decision was argued last week.
Stay tuned. USDC Guam discussed and rejected it in April. I don't have a cite but can
send a pdf.

• Unlike25 days ago 1

Chris Grove • The Guam case is discussed here (with opinion included): 

http://www.onlinepokerreport.com/7304/dicristina-ruling-critical-for-poker/ 

But what Rob is asking is if State of NY ever charged DiCristina independent of the
federal case against him. 

I believe the answer to that is no, but I'm not positive.

• Unlike24 days ago 1

Ken Dreifach • The answer is no. The charges are federal, and the NYAG would not
generally criminally prosecute in any event under NY State gambling laws (absent a
referral from, e.g., the State Police or Governor's office).

Ian Imrich • I agree with Ken. NY State did not and would not absent referral along
lines Ken notes. 

Interestingly, USDC Judge (Jack Weinstein) in DiCristina specifically mentioned that the
NY authorities could theoretically prosecute underlying promotion of gambling charges
under NY law in his 100+ page opinion that IGBA did not apply to poker. But, that has
not occurred in DiCristina. 

Aside from the Hua mah jong case -- finding that NY state law effectively utilizes a
"predominance test" for skill v. chance, and a handful of others (typically involving
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traditional "Soprano-esque" bookmaking and organzied crime connected therewith), the
NY authorities have not waged a war or otherwise made a campaign against poker and
other skill gaming in the way the SDNY has, particularly against iPoker since the Party
Gaming PLC settlement in the Spring of 2009. 

This scenario and history was not lost on a couple 2nd Cir. Judges hearing the
DiCristina appeal. Where's the organized crime, said one, for example? What Federal
policy is being violated, said another. 

Last time I checked, Gov. Cuomo, Gov. Pataki, et. al hadn't asked the feds to help shut
down poker (or anything else for that matter) and Gov. Pataki actually declined to detain
an online Sports Book executive (Peter Dicks) for alleged violations of Louisiana law
because it didn't violate NY law. 

In other words, good question by Rob -- was there a NY State law prosecution? Nope.
But the Feds seem to think they should intervene, and particularly the Sovereign District
of New York (SDNY). The real question is why are they doing that...

• Unlike24 days ago 1

Chris Grove • Perhaps a seriously misguided attempt to bolster the IGBA with regard
to poker due to other indictments that leaned heavily on the IGBA applying to poker?

• Unlike24 days ago 1

Daniel Schiffman • The District Attorney of Richmond County (Staten Island) would be
the primary officer to prosecute Mr. DiCristina under NY law (see page 119 of the
opinion). As Judge Weinstein acknowledged throughout his opinion, and as much as
this forum will not like it, there is virtually no doubt that existing NY law defines poker as
gambling because there is a material element of chance regardless of the predominance
of skill. The Penal Law codifies long-established case law that gambling as such is not
a crime (although loitering for the purpose of gambling remains a minor offense), so that
the mere playing of Poker by equal participants is not a NY crime, but operating a poker
game for profit violates the laws against promotion of gambling and related activity.
Going back to the original question, there is no on-line record of a Richmond County
prosecution of Mr. DiCristina that has reached the stage of a court record.

24 days ago

Ian Imrich • Dan, that's really interesting if the Richmond County DA has not pursued or
even investigated DiCristina -- if that is the case as appears to be. Maybe they new the
Feds were already doing that and deferred (?) How would a County DA there interact
with US authorities if that's what transpired? Or would they simply get out of the way
and let the EDNY do their thing...? 

On the skill test, I do think there's reasonable divergent points of views on that in NY. 

Even before the Hua case articulated a "predominance of skill test" ruling, one of our NY
gaming law colleagues -- Bennett Liebman -- did a detailed assessment of this in 11/09
and specifically on NY's "materiality" aspect. For those interested who have not seen
that article already, you can find it here: 

http://www.jdsupra.com/legalnews/chance-v-skill-in-new-yorks-law-of-gam-28448/ 

I agree with Bennet on this and have come to the conclusion that Judge Weinstein got
most of it right in his thorough legal analyses of IGBA and poker as a game
predominantly of skill in his landmark DiCristina legal opinion. However, on the issue of
the proper test of skill v. chance in the State of New York, he missed the Hua (Mah
Jong) case from 2009 where the court clearly determined that -- as with the vast
majority of US jurisdictions - the legal test of chance in order to ascertain gambling in
NY is whether chance or skill "predominates" in the particular activity despite the use of
the term "materiality" in the NY Statutes. My detailed analysis of NY law in this regard is
here if anyone is interested: 

http://www.jdsupra.com/legalnews/igba-poker-ny-law-excerpt-from-analysi-27145/ 

Back to the original question, if anyone knows whether or not the Richmond County DA
investigated this case (or did anything else in regard to it w/ or w/o the Feds) that would
be great to know for this discussion. Thanks!
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• Like24 days ago

Daniel Schiffman • Sorry Ian - somehow your comment did not show when I
responded earlier. Neither of the two reported NY Mah Jong cases applied the
predominance test, and both quoted the statutory material element test. The prosecution
that you referred to was dismissed because the court found "no reported cases on mah
jong and whether it is a game of skill or one of chance," and dismissed because "the
information fails to contain a factual basis for the detective's conclusion that mah jong is
gambling." In the later 2012 mah jong prosecution, Jun Feng, where the information was
sustained, the Courts traced the history of mah jong, and while “[declining] to declare
mah jong a per se contest of chance,” nonetheless sustained the information, finding
that the statutory definition of gambling was not limited to contests of chance. The
Operators were collecting $1 from winners of $15 or more. Perhaps one could say that
the operators were themselves gambling on the outcome of games played by others,
but gambling per se is not a crime, and perhaps we over-analyze. I do not know what
the ultimate disposition was.

24 days ago

Ian Imrich • Thanks, Dan. I will check that out. I think Bennett's point is that NY does
employ a material element test in NY, but concludes what that means is not classic
materiality but also takes into account which elements of the game predominate. All
good stuff!

• Unlike24 days ago 1

Daniel Schiffman • Ian - we seem to be crossing comments, so forgive me (I think you
did not see my response about local prosecution either). 
I thought of noting Bennett Liebman's GLR&E article in my original response because I
respect him so highly. He also wrote an earlier Fordham Law Review article that should
be read with it. Ben wrote as an advocate. In the GLR article, he argued that despite
the statutory "material element" test, NY courts actually apply predominance. Perhaps
that is sometimes so in practice, but in Ben's earlier Fordham LR survey, he
acknowledged the "material element" standard and that Poker has been characterized
as gambling in NY as far back as anyone can find. He suggested a change in the law,
writing "In short, New York certainly would not be doing anything unusual if it exempted
the playing of poker from its penal laws proscribing gambling.... The problem for New
York is that poker would still be illegal gambling under both the state constitution and
the state's General Obligation Law." 
In the Fordham article, Ben argued that NIGC allowed Poker as Class II in NY because
it was not illegal to play Poker in NY. I agree per my previous comment, but promotion
of gambling, including Poker, is a crime. With all respect, I have not seen a published
opinion that applies anything other than the material element test, nor do I see any
claim in Ben's articles that Poker is not considered gambling in NY, and Judge
Weinstein agreed (by the way, Judge Weinstein was the lead author of the most
authoritative 15 volume treatise on New York Practice, was a law professor at Columbia
when appointed to the Bench, continued teaching at Columbia concurrently with his
judgeship for 30 years, and still teaches at other law schools). One wonders whether
USDJ would have been better off not appealing. If the 2nd Circuit affirms, the decision
will be binding on all federal courts in NY and CT and possibly respected elsewhere as
adding the element of concurrent federal crime to 28 USC 1955 (as previously noted,
DiCristina was rejected by USDC Guam [thanks to Chris Grove for providing a link]). 
Ben also addressed charitable games of chance in the Fordham article. I suppose one
had to be there to know that the reason that Poker is not allowed is that non-banking
games were excluded because of a fear that professionals would fleece innocent
participants. As simplistic as it sounds, that is all there was to it. The NY charitable
gaming referendum was a hard sell and close call. After reported defeat, it carried on
recount by 5274 votes out of some 3 million cast. 
If the real subject of this thread is risk of prosecution, that is a factor that intelligent
criminals should consider, but does not address the question of whether a specific
game has a sufficiently material element of chance to be defined as gambling. We can
agree that the District Attorney has wide latitude and selective prosecution has never
been a viable defense. Other than through a leak of non-public information, I know of no
way of finding out whether refusal of the DA to prosecute DiCristina was a factor in the
federal prosecution, or whether it ever came to the attention of the local DA. In
perspective, DiCristina's Poker game seems like a fairly low level "Guys and Dolls"
street crime, and possibly not a high priority for the resource-stretched NYPD, but there
have been some publicized Poker room arrests in New York City. One in Manhattan
made its existence too well known to fly under the radar a few years ago, and there was
a raid in Chinatown last year by NYPD and Feds resulting in a presently pending
forfeiture action against the buildings that housed the games. There are arrest statistics,
but I do not know how current they are and have not looked at them recently.

Ian Imrich • Thanks for all that great insight and history, Dan. It does put things in

http://www.linkedin.com/groups?viewMemberFeed=&gid=2050651&memberID=99041222&goback=%2Enmp_*1_*1_*1_*1_*1_*1_*1_*1_*1_*1%2Egmp_2050651
http://www.linkedin.com/groupfollowing?follow=&followee=99041222&csrfToken=ajax%3A3448692043876029633&goback=%2Enmp_*1_*1_*1_*1_*1_*1_*1_*1_*1_*1%2Egmp_2050651%2Egde_2050651_member_253752922&trk=fwp_l
http://www.linkedin.com/groups?viewMemberFeed=&gid=2050651&memberID=103968&goback=%2Enmp_*1_*1_*1_*1_*1_*1_*1_*1_*1_*1%2Egmp_2050651
http://www.linkedin.com/groups?viewMemberFeed=&gid=2050651&memberID=99041222&goback=%2Enmp_*1_*1_*1_*1_*1_*1_*1_*1_*1_*1%2Egmp_2050651
http://www.linkedin.com/groupfollowing?follow=&followee=99041222&csrfToken=ajax%3A3448692043876029633&goback=%2Enmp_*1_*1_*1_*1_*1_*1_*1_*1_*1_*1%2Egmp_2050651%2Egde_2050651_member_253752922&trk=fwp_l
http://www.linkedin.com/groupItem?setLike=&gid=2050651&type=member&item=253752922&commentID=147631576&csrfToken=ajax%3A3448692043876029633&trk=gde_lkcmt&goback=%2Enmp_*1_*1_*1_*1_*1_*1_*1_*1_*1_*1%2Egmp_2050651%2Egde_2050651_member_253752922
http://www.linkedin.com/groups?viewMemberFeed=&gid=2050651&memberID=99041222&goback=%2Enmp_*1_*1_*1_*1_*1_*1_*1_*1_*1_*1%2Egmp_2050651
http://www.linkedin.com/groups?viewMemberFeed=&gid=2050651&memberID=103968&goback=%2Enmp_*1_*1_*1_*1_*1_*1_*1_*1_*1_*1%2Egmp_2050651
http://www.linkedin.com/groupItem?setUnlike=&gid=2050651&type=member&item=253752922&commentID=147654536&csrfToken=ajax%3A3448692043876029633&trk=gde_unlkcmt&goback=%2Enmp_*1_*1_*1_*1_*1_*1_*1_*1_*1_*1%2Egmp_2050651%2Egde_2050651_member_253752922
http://www.linkedin.com/groupItem?trk=group_item_detail-b-show_lks-cmt#
http://www.linkedin.com/groups?viewMemberFeed=&gid=2050651&memberID=99041222&goback=%2Enmp_*1_*1_*1_*1_*1_*1_*1_*1_*1_*1%2Egmp_2050651
http://www.linkedin.com/groups?viewMemberFeed=&gid=2050651&memberID=103968&goback=%2Enmp_*1_*1_*1_*1_*1_*1_*1_*1_*1_*1%2Egmp_2050651


Was Lawrence DiCristina found guilty or charged in and by the state of New York for promoting gambling or anything else? | LinkedIn

http://www.linkedin.com/...id=d921ee13-2bd1-45b1-b3e1-4f0fa0fdd995&trk=group_most_popular-0-b-ttl&goback=%2Enmp_*1_*1_*1_*1_*1_*1_*1_*1_*1_*1%2Egmp_2050651[7/23/2013 5:21:53 PM]

Follow Rob

Patrick
Unfollow

24 days ago

perspective. I did see that earlier Fordham piece by Liebman which I agree, should be
read together with his pre-Hua case 2009 article. I also think the history must take into
account NY case law discussing banked "video poker" for example versus non-house
banked activities, live or Peer-to-Peer, and that does impact the analysis here in my
estimation. In any event, given those legal scenarios you laid out, it does seem USDOJ
may have been better off not appealing DiCristina from that vantage point. If so, maybe
they've not thought this carefully through along the lines you note; or perhaps they have
another perspective -- largely based upon their argument that skill level is irrelevant to
IGBA, and as a result they do not like Judge Weinstein's eloquent discourse about,
among other brilliant things, that aspect within his detailed DiCristina opinion and thus
do not want those legal assessment he made about poker not being in the legal ambit
of IGBA to remain. Given the low level activity of DiCristina contrasted with more high-
end "Hollywood" type of higher stakes poker games that may not fly so easily under the
radar, some which you aptly noted, I still wonder what triggered this case such that an
AUSA in the EDNY would prosecute a guy like DiCristina. I get the strapped resources
of NY authorities. What I don't get is what prompted US resources on this one. Seems
like something is missing to the underlying DiCristina story. Just to be clear on my POV,
I think Judge Weinstein's DiCristina opinion is well-crafted, well-reasoned, and based on
solid legal arguments. My only disagreement is on the NY State law assessment of the
"materiality test" - for two reasons: (1) elements of a game which dominate or relevant;
(2) certain game such as non-banked poker may well meet the "classical" version of the
material element test. Statistics we now have with benefit of modern technology are
overwhelming in P2P iPoker that "chance" is merely incidental (Holdem in particular
more so that Stud and Draw poker) and that chance's impact on ultimate results is not
thereby a "material" element under the traditional analysis. That may shock some in this
space. But the evidence is incredible. I'm not sure if the record below would have
permitted Judge Weinstein to make that assessment. Perhaps a remand by the 2nd
Circuit could address that and the the USDOJ may really regret appealing this case.

• Like23 days ago

Rob Gallo • That seems very odd for NY to not have filed charges.

• Unlike23 days ago 1

Patrick Fleming • At the DiCristina oral argument the AUSA made a statement about
NY authorities passing the case on to Federal Authorities for, IIRC, "administrative
reasons." It was widely rumored that this was due to at least one NY police officer being
a regular at the game. I have not seen that rumor, nor any other specific reason for the
transfer, authoritatively substantiated, however.

As to NY State law and whether poker can pass its skill test, I agree with Ian that the
matter is not entirely foreclosed, but recognize the value of all that Daniel has posted in
making it unlikely that poker could succeed. The bottom line is that none of the prior
cases directly address an argument like the one that was made in DiCristina, that those
cases that do label poker as falling under the gambling definition generally do so as
dicta, that no NY case has really precisely defined what is meant by the statutory
language "the outcome depends in a material degree upon an element of chance," and
the lower cases that do discuss it often seem to see it, as LIebman notes, as not much
different from the predominance test in practice.

The worst part about NY law comes from an old history of judicial cases basically
reasoning that any game that is played with a random deal of the cards is per se a
game of chance. Accordingly, a Bridge tournament or game conducted for stakes would
also be illegal in NY, despite the near universal acceptance of Bridge as a game of skill.
If one replaces "cards" with "tiles" then under this line of reasoning Scrabble must also
be ruled a game of chance and Scrabble tournaments with an organizer, a buy-in and a
prize pool are just as illegal as poker tournaments, again despite the near universal
agreement that the "outcome" of a Scrabble game is dependent on the relative skill of
the players.

Maybe as a result of considering that kind of problem of possible over-reaching, just
stating that having a random deal means its also a game of chance does not seem to
be the modern trend in NY courts, as shown by the Mah Jong cases (another game
involving a random distribution of tiles). Instead there seems to be a recognition that the
level of skill must still be evaluated even if there is a random element built into the
game. That provides for the glimmer of a chance for poker, I think.

Robert Crawford • Some thoughts on the DiCristina case from a former federal
prosecutor - http://www.goodwingaming.com/is-poker-a-federal-crime-the-second-circuit-
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• Like10 hours ago

will-decide

1 minute ago

Ian Imrich • @Robert - You're right, definitely did have the perspective of a former
AUSA. The more perspectives on this the better. It's always difficult to read appellate
court judges and trying to take cues from their questions during oral argument is tricky
business. I found it interesting that these authors thought it was much more likely that
the 2nd Circuit would overturn Judge Weinstein, while many other observers of the oral
argument believed it was more likely to affirm the trial court ruling. Perhaps wishful
thinking on all sides of the equation. In any event, one thing seems fairly apparent to
almost all observers (and I personally agree with this as well) -- whomever loses this
appeal will likely seek review in SCOTUS. If so, some of the poker-playing Justices are
going to be very entertaining to watch when the matter comes upon for hearing...
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