lawyers, even those with years of experience, may be surprised at the shortened deadlines for
filing the notice of appeal. the availability of Bankruptcy Appellate Panel review and rules
regarding stays pending appeal. However, in Intreduetion

I certain respects, bankruptcy appeals are no different than appeals in any other area of the law.
Guiding principles of sound appellate practice, including the importance of preserving the record
for appeal, identifying appealable issues, analyzing the issues in terms of the applicable standard
of review and presenting coherent legal arguments, apply with equal force in bankruptcy appeals.

article presets an overview of both sides of the equation, hihlighti;g both

the similarities and differences between bankruptcy appeals and other types of appeals, while
setting forth a nuts and bolts summary of the bankruptcy appellate process.

While the procedural aspects below focus on Ninth Circuit bankruptcy appeals, certain aspects of
appeals are universal. For example, judicial decisions (and bankruptcy cases are no different) are
appealed because judges sometimes make mistakes. That does not mean that in any given case
the judge is wrong, it just means that because judges are not infallible, the appellate courts exist
as a safety valve, available to “set the record straight.” To the extent a decision rests upon a
factual determination, or a matter involving the exercise of the bankruptcy or trial judge’s
discretion, the opportunity for a successful appeal is remote, as the standard of review will
require a showing — typically “clearly erroneous” or “abuse of discretion” — going well beyond
“wrong” in the abstract. That is, there is no automatic “do-over” in the judicial system.
Conversely, purely legal decisions (including the granting of summary judgment) are typically

reviewed under a “de novo” standard, meaning that the reviewing court considers the issue from
a clean slate, without giving deference to the ruling of the bankruptcy or trial court.

The first level of analysis for an appellate practitioner, in this context, is to determine what kind
of ruling led to the (presumably) unfavorable outcome of the underlying proceedings. While
clients rarely, if ever, comprehend the difference, the ability to distinguish among various types
of errors, and identify the appropriate standard of review, is crucial to a successful appeal. Where
the bankruptcy or trial court’s ruling involves factual findings, or a weighing of various factors —
as, for instance, in deciding a motion for stay relief — the opportunity for a successful appeal is
remote, and the best, and most merciful thing to do may well be to advise the client to save the

cost of an appeal, and make do with the present ruling, no matter how unpalatable. Conversely,
however, where the bankruptcy or trial judge’s decision is premised on an identifiable issue of

law — such as the interpretation of a statute, or the criteria to be considered as the basis for a

| ! With gratitude to Jeffrey A. Silence for his assistance in preparing these materials.
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What is an Appeal and How do I Decide Whether to Appeal? -
The bankruptcy appellate process is a somewhat unique species of appeal. Civil appellate =
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discretionary determination, the odds of a successful appeal are significantly increased, and the
client again should be advised accordingly.

We find that clients always want to know the odds of success on appeal; while no lawyer can
predict the likelihood of success on appeal to a mathematical certainty, the advice that we give to

an aggrieved litigant will depend, in large part, on a proper consideration, and understanding of
the nature of the decisions giving rise to the decision, and the strength of available arguments

challenging the correctness of those decisions.
Reasons-and BasisforAppeal

“« . . . . 2

. “The best way to win an appeal is to win in the court below:> “ { Forn;at_ted= Centered, No bullets or
numbering
We didn’t make up the line in the heading above, but we wish we had. It is a truism that is <+~ { Formatted: No Spacing

repeated among appellate lawyers and judges. The importance of winning in the court below is
the reason why we spend Fmpertant-to-spend-time studying alternatives and adjuncts to appeal.

When a client comes into our offices wanting to appeal an adverse decision, the first order of
business is to discuss post judgment motions. There are two reasons for this: (1) we may be able
| to convince the bankruptcy or trial judge to change his or her mind; but, if not, (2) we may be
able to create a more favorable record from which to perfect the appeal, particularly in cases
‘ where another lawyer represented the client in the bankruptcy or trial court. Much of what we
discuss regarding pest-trialpost-trial motions applies in District Court, bankruptcy court and even
2




some state courts, the exceptions being references to particular rules, the specifics involving
Bankruptcy Appellate Panels (BAP) and the concept of finality in bankruptcy appeals.

PeostJudgmentMetions

With BankrupteyRule-9023-with-certain exceptions, Rule 59, Fed.R.Civ.P. applies in
bankruptcy cases._See—FedSee Fed. R. Bankr. P. 9023.

Rule 59 permits a — new trial on all or part of the issues, at the discretion of bankruptcy court).
Allied Chemical Corp. v. Daiflon, Inc., 449 U.S. 33 (1980). It will be gGranted only for manifest
error of fact or law, or newly discovered evidence, In re Basham, 208 B.R. 926, 934 (Bankr. 9th
Cir. 1997); In re Jess, 169 F.3d 1204 (9th Cir. 1999)(Where no new evidence has been presented
in the Motion for New Trial, Bankruptcy Court’s denial of the Motion is affirmed)._If you

remember nothing else from this article (a statement repeated several—timesseveral times below!)

remember that the time limit for filing a motion for new trial under Rule 9023isf __— { Formatted: Font: Bold, Italic

Fourteen days. By comparison, a Motion for New Trial under Rule 59 F. R. Civ. P., must be

filed within thirty days after entry of judgment. Rule-9023.—C 59 FE R-Civ-P30-days:

ﬂl g::il . CEidavits.
Motion for new trial or a motion to alter or amend judgment under Rule 9023 extends the time to
appeal and preserves the bankruptcy court’s jurisdiction. See Rule 8002, Fed. R. Bankr. P. See
In re Branding Iron Steak House, 536 F.2d 299, 301 (9th Cir. 1976)(-In econsidering whether a
motion for reconsideration under Bankruptcy Rule 307 (the predecessor of current Rule 3008)
tolled time for appeal, “We conclude that a motion to reconsider is a motion to "alter or amend
the judgment" within the meaning of Rule 802(b)(3) [footnote omitted] and that its filing extends
the ordinary time limitation for appeal. [citation and footnote omitted]. It would be a waste of
judicial resources to require that an appeal be filed when the granting of a pending motion to
reconsider might eliminate the need for an appeal.”).

- - { Formatted: No Spacing, Left
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Whether to apply Rule 59 or Rule 60 is determined by nature of decision and the timing: if the
issue involves a collateral attack on the judgment, or if the time for filing a Rule 59 Motion has
run, then look to Rule 60. Otherwise, Rule 59 applies._Under

Rule 60, there are +two general bases for relief.

Rule 60(a) applies to —"c€lerical mistakes" - errors in judgment, order, or other parts of the
record arising from oversight or omission. Korea Exchange Bank v. Hanil Bank Ltd., 799 F.2d
532, 535 (9th Cir. 1986)(bankruptcy court has "very wide latitude" to correct clerical errors.
Rule 60(b)_on the other hand, seeks r—Relief from a judgment or order on grounds of:

1. mistake, inadvertence, surprise, or excusable neglect;

2. newly discovered evidence which by due diligence could not have been discovered in time to
move for a new trial under Rule 59;

3. fraud, misrepresentation, or other misconduct of an adverse party;

4. the judgment is void,

5. the judgment has been satisfied, released or discharged or a prior judgment upon which it is
based has been reversed or otherwise vacated, or it is arettengerno longer equitable that the
judgment should have prospective application; or

6. any other reason justifying relief from the operation of the judgment.

Be aware of the time periods. Fime-periods—Motions brought under subsections (4), (5), and (6) <~ - - { Formatted: No Spacing

of Rule 60(b) must be made within a "reasonable time," which is a factual determination.
Motions brought under subsections (1), (2), and (3) must be brought within one year after the
entry of judgment.




| Unless clearly intended, an appeal from denial of motion under Rule 60(b) does not also appeal
the underlying bankruptcy order or judgment. Browder v. Director, Dept. of Corrections, 434
U.S. 257,263 (1978) (appeal from denial of a Fed. R. Civ. P. 60(b) Motion "does not bring up
the underlying judgment for review"). Rather, review is limited to an inquiry as to the
correctness of the bankruptcy court’s denial of the Motion for Relief From Judgment.

. Bankruptcy v. Non-Bankruptcy Distinction: In non-bankruptcy cases, a crucial + .- - { Formatted: Underine

distinction between Rule 60 and Rule 59 is that a Rule 60 Motion does not extend the time to { Formatted: No Spacing, No bullets or

appeal the underlying judgment. In bankruptcy cases, however, the time for appeal is extended numbering

by the filing, within fourteen days after entry of judgment, of a motion for relief under Rule 9024

(which again, applies Rule 60 to certain cases under the Code). See Fed. R. Bankr. P.

8002(B)(4). If not filed within that time period, a Rule 60 Motion does not extend the time for

appeal and the effect of such a Motion is essentially similar to that of a Rule 60(b) motion in a

non-bankruptcy case.

E—HHow do I stop the Train?Metion-for Reconsideration: Fed- R-Bankr-P-3008; <« - { Formatted: Centered, No bullets or

numbering

- - {Formatted: No Spacing

Fed. R. Civ. P. 62 is — applicable in adversary proceedings. Thus, the fourteen day automatic
stay of execution of judgments, orders and proceedings applies, subject to the following
exceptions: 1. an interlocutory or final judgment in an action for an injunction or a receivership;
or 2. a judgment or order that directs an accounting in an action for patent infringement.

. A stay Stay-beyond the fourteen day automatic period requires a —Motion for Stay “ { Formatted: No Spacing, No bullets or

Pending Appeal. Fed. R. Bankr. P. 8005. While such a stay is not mandatory, it must be kept in numbering, Tab stops: Not at 1"
mind that the purpose of a stay is to maintain the status quo, which can be crucial to a successful
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resolution of the client’s case. For Purpese—maintain-status-quo—Example-if a sale of assets

has already consummated it may be too late to stay, or enjoin enforcement of the order, thereby
rendering an appeal moot. See Ewell v. Diebert, 958 F.2d 276 (9th Cir. 1992)(an appeal may
become moot where assets are sold before the debtor seeks a stay).

. A Motion for Stay Pending Appeal, for approval of a supersedeas bond, or for other relief<«- - - { Formatted: No Spacing, No bullets or
pending appeal must typically be presented first to the bankruptcy judge. Fed. R. Bankr. P. numbering, Tab stops: Not at 1

8005. Certain exceptions have been granted in emergency situations, but the appellant must
demonstrate why the relief was not sought first from the bankruptcy judge. Certain-exeeptions-in

emergeney-sttuations:
What are Basics I need to Know? <- - — - Formatted: Centered, No bullets or
numbering
MHE—(Hint: The most important point to take away from this article is 14 days).
Di " £ richt.
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The notice of appeal must be filed within /4 days of the date of the entry of the judgment, order

or decree. The time limit is substantially shorter than the limit under Rule 4(a)(1)(A), Fed. R.
Civ. App. P., providing thirty days to file the Notice (and is most likely shorter than the appeal

period under any state rules you may be familiar with). Feurteen-days—CfRule-day Ay Fed:

but-transmitted to the clerk of the bankruptey court:
Again, Nete-abeve-certain post judgment motions toll the time for appeal, and the time starts to
run after entry of order disposing last such motion. See Fed. R. Bankr. P. 8002.

Timely filing of the notice of appeal is jurisdictional and mandatory. Accordingly, the failure to
file a notice of appeal deprives the appellate courts of jurisdiction, and bars a party from relying
on forfeiture or waiver to excuse a lack of compliance.

en appeal.-See Rule-§ —The bankruptcy judge
may extend the time for filing the notice of appeal, with certain exceptions set forth in See Rule

Once the notice of appeal is filed, the bankruptcy court is divested of jurisdiction. Griggs v.
Provident Consumer Discount Co., 459 U.S. 56 (1982).
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| The district courts, by statute, have jurisdiction to hear bankruptcy appeals. 28 U.S.C. § 158(a). <--- {Formatted: No Spacing

However, the Bankruptcy Reform Act of 1978, amended by the Bankruptcy Reform Act of 1994,
created a separate system of bankruptcy appellate panels, or BAPs. Under this statute, the
judicial council of each federal circuit is required to establish a bankruptcy appellate panel
service, composed of bankruptcy judges of the districts in the circuit who are appointed by the
judicial council to hear and determine appeals with the consent of all parties to the proceeding.
Excepted from the statute are those circuits whose judicial councils find that there are
insufficient judicial resources available in the circuit; or establishment of such service would
result in undue delay or increased cost to parties in cases under Title 11. See 28 U.S.C.A. § 158.

Fewer than one-half of the federal circuits have established Bankruptcy Appellate Panels. The
Ninth Circuit, of course, has a BAP, which was established in 1979. The Ninth Circuit BAP tries
to set hearings in the district where the bankruptcy was filed. Hearings are generally held during
the third week of the month. Although the BAP is located in Pasadena, California, hearings are
often conducted telephonically or through video conferencing to save litigants time and money.

E filing is required for all BAP appeals filed on or after March 31, 2010. Most BAP appeals are
fully resolved within 10 months from the time the notice of appeal was filed. Six bankruptcy
judges are appointed to serve on the Ninth Circuit BAP: Judges Pappas, Dunn, Jury, Markell,
Hollowell, and Kirscher. All six judges are from different states; Judge Hollowell is an Arizona
judge. When a Judge serves the BAP, that judge is precluded from hearing any matters that arise
from his or her home court.

You should carefully review the Local BAP Rules, which include, among other things, specific
provisions for e-filing, excerpts of the record, and taxation of costs. feryeurself,-but-provided

butmustbe-matedto-the BAP:

Appellants must make explicit references to the parts of the record that support their arguments
because courts are not obliged to search the entire record unaided for error. See Dela Rosa v.
Scottsdale Memorial Health Systems, Inc., 136 F.3d 1241 (9th Cir. 1998); FRAP Rule 10(b)(2);
8009(b)-1.

| *~— - {Formatted: No Spacing, No bullets or
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There is dBisagreement as to the binding precedent of BAP decisions. /n re Proudfoot,
144 B.R. 876 (9th Cir.BAP 1992); In re Windmill Farms, Inc., 70 B.R. 618 (9th Cir.BAP1987),
reverse'd on other grounds, 841 F.2d 1467 (9th Cir.1988)(BAP decisions are binding precedent
on all bankruptcy courts within the Circuit); but see Bank of Maui v. Estate Analysis, Inc., 904
F.2d 470, 472 (9th Cir.1990), where the 9™ Circuit Court of Appeals declined to decide whether
BAP decisions are binding on bankruptcy courts, but expressly held that such decisions cannot
bind the district courts: “As article III courts, the district courts must always be free to decline to
follow BAP decisions and to formulate their own rules within their jurisdiction.” See, also, In re
Roetman 405 B.R. 336, 339 (Bkrtcy.D.Ariz.,2009)(“bankruptcy courts generally should follow
the circuit's BAP decisions that are ‘on point’ and not ‘meaningfully distinguishable’ even when
the bankruptcy court disagrees with the BAP's analysis™); Ahcom, Ltd. v. Smeding, 623 F.3d
1248, 1252 (9™ Cir. 2010)(BAP rulings “are persuasive but not binding authority in this court”).

*

N ‘[Formatted: No Spacing

Over the years, we have developed a list of c€onsiderations in electing between District Court
and the ¥~BAP. The list seems to ebb and flow depending upon our last experience with each,
the circumstances of the particular case, and our mood at the time. One factor is the pre:
Precedential effect of BAP or lack thereof. If you are aware of adverse

Adverse-authorities in reported BAP decisions, you may want the appeal heard by the district
court, which may not be bound by the BAP decisions. Another factor is the relative expertise of
the judges. Because the BAP is comprised of -

BAP— bankruptcy judges, they would presumably whe-have greater expertise in bankruptcy
matters. This may or may not be a benefit depending upon your perspective and the issues in the
case. Conversely, you may want to have your case heard by a district court judge who has
superior expertise in a particular area of federal law. A corollary is that, while BAP judges may
have greater respect for a fellow bankruptcy judge, a district judge is likely to have no qualms
about reversing a bankruptcy court, which, once again, is not made up of Article I1I judges. But
the opposite factor may also be in play: A district judge may have a tendency to leave
bankruptcy issues to bankruptcy judges and thus be inclined to affirm a bankruptcy judge’s

9




ruling. One significant factor, for those of us who tend to be verbose, is the somewhat extreme

difference in page limits. The bankruptcy rules permit a principal brief of 50 pages: the 9™ - {Formatted: Superscript

Circuit BAP limit is 30 pages; and the limit for District Court for the District of Arizona is only

17 pages in a bankruptcy appeal. ;vDistriet-Court—non-bankrapteyjudges:With the

requirements of jurisdictional statement, course of proceedings, factual statement, issues,
standard of review, and argument, those 17 pages are eaten up pretty quickly.

10




11




We didn’t make up that line either, but a wise judge or two must have said it. We are certainly
aware of the potential for confusion and hand-wringing in this process. Despite our combination
of more than 55 years of appellate practice, we continually review all relevant rules and, in the
case of bankruptcy appeals, repeatedly review and consult the Federal Rules of Civil Appellate
Procedure, the Bankruptcy Rules of Procedure, and the relevant BAP Rules during the entire
drafting process. But remember this: the most critical error is jurisdictional; thus, we repeat the
refrain of appellate judges and practitioners: “appeal early and often.”

law department and has represented many clients at the Arizona appellate courts. Kathi may be reached at 602.248.1000 or

kms@jaburgwilk.com,

has a deep knowledge and understanding of commercial law and the litigation process and is a forceful and effective advocate
for his clients. He can be reached at the Phoenix based law firm of Jaburg Wilk at 602.248.1040 or ric@jaburgwilk.com,
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