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Boiling Points: An introduction on hot antitrust merger documents

The Boiling Points collection features real-world
documents that government antitrust agencies

used against merging companies. Dechert's
antitrust/competition practice curated the collection
from an exhaustive review of publicly available court
and antitrust agency records — it is the first and only
comprehensive collection of actual documents that
have caused deals unwanted attention from
government authorities.

The tool is intended to help counsel and business teams
develop pro-competitive, fact-based deal themes and to

spot hot content that may need to be analyzed or
explained. Inclusion in the collection does not
necessarily mean that the document supported the
government's case to block a merger. Additional
context, explanation, or documents often provide
more probative evidence and can rebut use of
isolated statements in documents.

However, inclusion does highlight the types of
statements that are likely to be drawn into the spotlight
in merger investigations and potentially create
sideshows that distract from other substantive issues.
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Using real-world illustrations to counsel

The best way to counsel with the collection, is to select a few illustrations that = The timing of the counseling or training — e.g., pre-signing, post-signing,

best fit the setting. A user-friendly roadmap makes this easy. This roadmap, or part of the integration planning process — may impact the nature of the

set forth in the table of contents, organizes the deal documents in the guidance. Preparation prior to the flurry of a live deal may be the best

collection by types of common analyses: (1) describing the combined firm; preventive medicine.

(2) describing the seller; (3) deal rationale; (4) synergies and valuation; = Stress the need to adopt genuine, procompetitive deal themes that align

(5) pricing or financial analyses; and (6) antitrust risk. The table of contents with commercial realities. These procompetitive themes can serve as the

will assist in selecting illustrations to provide tailored counseling. foundation for internal and external communications.

As you consider which slides to use, you should keep the following in mind: » Dechert's antitrust lawyers are here to help. We would be happy to discuss

= Guidance should be industry-tailored and deal-tailored, accounting for the more insights on putting the collection to practical use and customizing
particular antitrust sensitivities presented in the setting. solutions for your organization.

» Consideration of the audience, whether bankers or senior management,
may be important.
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About Dechert’s antitrust/competition practice

Dechert's global antitrust practice, named a Law360 “Competition Practice Dechert is also the creator of the Dechert Antitrust Merger Investigation
Group of the Year” for the last two years, has an unmatched reputation for Timing Tracker, better known as DAMITT. The quarterly report is the leading
practical antitrust advice. Across industries and regions, leading companies source of analysis for significant U.S. and EU antitrust merger investigation

rely on Dechert's knowledge of the government process and successful track  and litigation trends.
record securing clearance for the most visible, challenging deals.

Get essential guidance to prevent hot documents and successfully steer your deals.

Request a consultation with our antitrust lawyers or visit dechert.com/boiling
to learn more.
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https://www.dechert.com/knowledge/hot-topic/damitt--how-long-does-it-take-to-conduct-significant-u-s--antitr.html
https://www.dechert.com/boiling.html
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Mike Cowie
Co-chair and Partner
Washington D.C.

+1 202 261 3339

Mike Cowie, co-chair of Dechert's global antitrust/competition group, has
handled high-profile, strategic projects for some of the world’s largest and
most successful companies. His advice builds upon insights gained while
directing antitrust investigations for the government. In 2018, The National
Law Journal recognized him as a "Trailblazer," in 2019 the Financial Times
honored him for achieving "some of the most complex antitrust approvals,"
and in 2020 Global Competition Review placed him among the antitrust
advisors of the year “based on practical judgement and excellence

in client service.”

Prior to joining Dechert, Mr. Cowie served in the Federal Trade
Commission’s Bureau of Competition as Assistant Director, where he

managed a 25-attorney team responsible for antitrust merger investigations.

Partner
Washington D.C.
+1202 261 3481

Rani A. Habash advises clients on the antitrust aspects of mergers,
acquisitions, and joint ventures. He has helped guide industry-leading
companies to successful strategic transactions in the face of intense antitrust
scrutiny by the U.S. Department of Justice, U.S. Federal Trade Commission,
Senate and House Judiciary Committees, state attorneys general, and
international competition authorities.

Mr. Habash is recognized as a "Future Leader" by Who's Who Legal:
Competition. The National Law Journal also named Mr. Habash a “D.C.
Rising Star” for his substantial legal influence and innovation in his practice
area, as well as his commitment to pro bono and professional volunteer work.

Get essential guidance to prevent hot documents and successfully steer your deals. D h rt
Request a consultation with our antitrust lawyers or visit dechert.com/boiling to leam more. cC eLLP
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We are hy far
the “big dog”
of the industry.

- Buyer’s Executive,
after closing

In re Chicago Bridge & Iron Co.,
Proposed Findings of Fact and Conclusions of Law,
at 105 (Feh. 14, 2003)
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Additional Valve Drivers as 1 co resulfing
in hiring mulfiple

<=_Monopoly In the market >

«  Addiflonal products to upsell exisfing customers

/ « Addifional products makes more defensible
/ ~ They offered fo buy 500 friends and locked ot Revue

« Befter Co
ore predictable revenuve growth (less competifio
U.S. v. Bazaarvoice, Inc., Better monetfization w/o pricing pressure
DOJ Opening Statement, |« Bigger3tory

at 67 (Sept. 23, 2013) '« Fastersales cycle

f * Faster Product dev

» Sllicon Valley presence - ego and hiring

* Not having vus In the hands of a competitor, especially one
with deep packets and existing channels

Less existing customer afirifion
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“As a combination,
we would he dominant.”

- Buyer’s Manager of
Business Development
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U.S. v. Microsoft, Dechert LLP M
Complaint, at 3 (Apr. 27, 1995)



“The combined entity would have a
dominant position as a market leader.”

- Buyer’s Compiaint. 2t 3 (uly 1, 2015
Executive
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“If you're bigger,
you are able to negotiate
better contracts.”

- Seller’s Leadership

State of Washington v. Franciscan Health System,
Complaint, at 4 (Aug. 31, 2017)
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LEVERAGE, CLOUT, OR BARGAINING POWER
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A henefit of the merger
IS the “enhancement
of collective hargaining

power with third-party

- Hospital’s Executive

Darren S. Tucker, A Survey of Evidence Leading to
a Second Request, 78 Antitrust L.J. 591, 599 n.20 (2013)
(quoting document from FTC investigation)







The acquisition will
provide “the clout
of the entire network.”

- Seller’s Executive
to Seller’s CFO

St. Alphonsus Medical Center — Nampa, Inc., v.
St. Luke's Health Sys. Ltd., Findings of Fact and
Conclusions of Law, at 22 (Jan. 24, 2014)
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Merger “would take away [our]
main competitor.”

- Seller’s Executive r

FTC v. Wilhelmsen,
FTC Brief, at 2 (May 8, 2018)
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Buyer’'s management
told sales team to
“embrace being the gorilla”
and hoasted it had acquired

the “#2 competitor.”
- Buyer

In the Matter of Axion and Vievu.,
Complaint, at 6-7 (Jan. 3, 2020)
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“| remember you said to me
a long time (b months ago):
‘we can just buy them’ when
| said to you that [target]

IS the company | fear most.
That was prescient! :)”

- Buyer

State of New York v. Facehook, Inc.,
Complaint, at 25 (Dec. 9, 2020)
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Potential acquisition
would be “taking out
a strong competitor vs.
continued competition and
price pressure in market.”

- Seller’s Chief Strategy Officer

U.S. v. Sabre,
Complaint, at 17 (Aug. 20, 2019)

Boiling Points (t/ﬁ'f}
Dechert LEP
END PRICE WARS o






























Seller had been a customer’s
“Trojan horse to f*** us...
[customer’s] hill is going up

hig time.”
- Buyer’s Senior VP

U.S. v. Sabre,
Complaint, at 4 (Aug. 20, 2019)
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@D Merger “benefits” include
no longer “heating
each other up.”

- Buyer

In re The J.M. Smucker Co.,
Complaint, at 12 (Mar. 5, 2018)
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“We are so serious ahout

acquiring new customers that

we bought the [company] that
has heen kicking our butts.” i 2

- Buyer

In re CDK Global and
Auto/Mate, Complaint,
at 11 (Mar. 19, 2018)
















The target’s “platform
offers a wide moat providing
protection against market entrants.”

- Seller, Draft Confidential Information Presentation

FTC v. Costar Grp., Inc., Complaint, at 11 (Nov. 30, 2020)
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After the merger, the merged firm can
“operate [its] pay-TV business as a ‘cash cow’
while slowly pivoting to new models.”

- Buyer
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“l am all for taking advantage of hospital
hased pricing.... It would be great to
drop a couple of million more to our
hottom line, if we think we can do it.” ~

- Buyer’s CFO

State of Wash. v. St. Francis Health Sys.,
Complaint, at 3 (Aug. 31, 2017)
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“Once we close the deal,
our plan would be to
execute a price increase...”

In re The J.M. Smucker Co.,
- Buyer Complaint, at 2, (Mar. 5, 2018)
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Acquisition “[t]akes [a] compe’titﬁ'r_\/

out of the marketplace and
allows [the Buyer] to more
effectively manage pricing/trade.”

~ - Buyer

In re The J.M. Smucker Co.,
Complaint, at 2 (Mar. 5, 2018)
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“The notable area of overlap”
IS “ground aviation fuel filtration.”
Should we be “forthcoming” ahout
this “aviation antitrust potential”?

- Buyer’s VP to Seller’s President

U.S v. Parker-Hannifin Corp., DOJ Complaint, at 3 (Sept. 26, 2017)









