MILANO BY MILANO v. FREED 91
Cileas 64 F.3d 91 (2nd Cir. 1995)

Semmty Act cargoes is neither arbitrary,
capricious, nor an abuse of discretion.

Conclusion _
For the foreging reasons, the judgment of
the district court is reversed and the order of
the Maritime Administration is affirmed.
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Michael Christopher MILANO, an infant,
by his parents and natural guardians,
Christopher MILANO and Jeanne Mila-
no, and Christopher Milano and Jeanne
Milano, individually, Plaint:ffs—Appel-
lants,

v.

Jay A. FREED Marvin A. Liebet Arnold
W. Scherz, Mitchell-Eleinberg, and Ste-
.phanie Citerman, Individually and d/b/a
Freed Licber Scherz Kleinberg and Ci-
terman, a’ partnership, Richard Silver-
gleid, Manhasset Diagnostic Imaging,
P.C, and Alan D. Rosenthal, Defen-
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Infant and kis parents brought medical
malpractice action against partners in pedia-
tric partnership, pedistric neurosurgeon fo
whom infant was referred, radiologist who
performed CAT-scan and 3-D reconstruction
of infant's head, and physician asseciated
with but apparently not partner in partner-
ship, premising liability on failure to prompt-
ly refer infant to pediatric neurclogist. - The
United States District Court for the Eastern
District of New York, Nicholas Tsoucalas, J.,
gitting by designation, dismissed, and appeal
was taken. The Court of Appeals, Calabresi,

Circuit Judge, held that: (1) evidence was for
jury on issues of breach of duty and causa-
tion as to claims against pariners and pedia-
tric neurosmrgeon; (2) radiclogist was not
liable under theory that he misread tests as
supporting diagnosis by partners and neurp-
surgeon; and (3) nonpartner physician eould
not be held liable under theory of “partner-
ship by estoppel” under New York law.

Afﬁrmedmpart.reversedmpm'tand
remanded.

1. Physicians and Surgeens €=18.90

Evidence in medical malpractice action
governed by New York law was for jory on
issues of whether pediatricians and pediatric
neurosurgecn breached standard of eare in
failing to recognize need to refer infant to
pediatric neurclogist and whether failure to
do so caused infant's injuries as result of
extensive albeit successful chemotherapy he
had to undergo for treatment of spinal to-
mor. - hio e :

2. Physicians and Surgeons €=15(16)

Under New York law, radiologist who

was only asked to conduct CAT-scan and 3-D
reconstruction of infant's head could not be
held liable for misreading infant's lests as

. supporting pediatricians’ and neuresargeon’s

diagnosis of craniosynostosis, absent any
competent evidence as to standard of care for
radiologist in such circumstance or that ra-
diologist deviated from accepted medical
pmdzcemconductmgandmerprehngdmg—
nostic tests.

8. Partnership €=28.1

Under New York law, physician who
apparenﬂywasnotactualparmérinmedical
partnership could not be held liable for con-
duet of pariners under theory of partnership
by estoppel, even though physician’s name
was permanently displayed on bill from part-
nership; there was no indication that infant
patient’s parents, in choosing partnership as

"infant’s pediatricians, relied upon representa-

tions that physician was in fact partner.

-
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Kramer & Kramer, New York City (Ed-
ward C. Kramer, Joseph Meyers, Samuel
Frankel, of counsel) for appellants.

Heidell, Pittoni, Murphy & Bach, P.C,
New York City (Charles L. Bach, Jr., Daniel
8. Ratner, of counsel) for sppellees Jay A.
Freed, Marvin A. Lieber, Arnold W. Scherz,
Mitchell Kleinberg, Stephanie Citerman, and
Freed Lieber Scherz Kleinberg and Citer-
man.

Schaub, Ahmuty, Citrin & Spratt, Lake
Success, NY (Steven J. Ahmuty, Jr., of coun-
sel) for appellee Alan D. Rosenthal

Rossano, Mose; Hirschhorn & Corlefo,
P.C., Garden City, NY (Madeleine S. Hirsch-
horn, of counsel) for appellees Richard Sil-
vergleid and Manhasset Diagnostic Imaging,
“P.C. '

-Before: WALKER, McLAUGHLIN, and
CALABRESI, Circyit Judges.

CALABRES]I, Circuit Judge: %
pher and Jeanne Milano, appeal from a judg-
ment entered by the United States District
Court, for the Eastern District of New York
(Nicholas Tsoucalas, Judge?), which dis-
against various doctors who treated Michael
before it was discovered that he suffered
from & malignant tumor? The Milanos
brought suit claiming that the doctors’ failure
to refer Michael to a pediatric neurologist
constituted malpractice, which, by delaying
the diagnosis of Michae!'s tumor, aggravated
the harms Michael suffered. Upon the de-
fendants’ motion at the close of the Milanos’
presentation of evidence at trial, the District
Court ruled as 2 matter of law that the
Milanos had failed to establish a prima facie
case of medical malpractice against any of
the defendants, and ordered dismissal of all
the Milanos' claims. We find, instead, that
the Milanos presented enough evidence to
support a jury finding of malpractice against
three of the defendant doctors. We there-

t. The Honorable Nicholas Tsoucalas, Judge of
the United States Court of International Trade,

sitting by designation.
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fore reverse the judgment dismissing the
Milanos’ action with respect to these doctors
and their partners, affirm with respect to the
other defendants, and remand for further

proceedings

BACKGROUND

Michael Mileno's Medicel History. Mi-
chael Milano was born fo Jeanne and Chris-
topher Milano on March 1, 1988. Though
Michael appeared healthy at birth, when he
was 4%-months old it was discovered that he
had developed a neurcblastoma, a malignant
tumnor on his spine, The tumor was appar-
ently eradicated as s result of a long course
of chemotherapy, but Michael was left a
paraplegic with various additional permanent

Prior to the discovery of the tumor, Mi-
chael had been seen principally by doctors at
the “Freed Group,” Jeanne Milano had met
defendant Dr. Jay A. Freed during her preg-
nancy. Based on his description of his pedia-
tric partnership and its practices, the Mila-
nos decided to have Dr. Freed's medical

group serve as Michael's pediatricians.

On March 15, 1988, two weeks following
his birth, Michae! had his first appointment
with the Freed Group and was examined by
defendant Dr. Stephanie Citerman. The ini-
tial visit was uneventful, except for some
minor concerns about jaundice,

According to the trial testimony, during
the two weeks after this appointment Mi-
chael first began to manifest a number of
unusual  symptems.  Michael's  parents,
Christopher and Jeanne, as well as Jeanne’s
parents noticed that Michael had almormat
stomach movements when he breathed; that
he had limited leg movement even though his
legs would shake strangely when touched;
that he often vomited after feedings; that he
had a weak cry; that he had a tendenty to
lean: to the right; and that he had only a
limited ability to kift his head.

2. Also named in the Milanos’ complaint are Man-
hasset Diagnostic Imaging, P.C., a professional
corporation for which one of the defendant doc-

tors worked, and the parmers of two of the other
defendant doctors. ]
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At Michael’s next schedued appointment
with the Freed Group on March 80, 1935,
these symptoms were reported to defendant
Dr. Mitchell Kieinberg. Both Jeanne and
her mother, who made a special effort to
accompany her daughter end grandson on
this visit, testified that they told Dr. Klein-
berg sbout all of Michaels wusual ailments.
After conducting a quick exam, however, Dr.
Kleinberg expressed no concern about Mi-
chael's condition and suggesied that Jeanne
was overfeeding her son. _

Over the next few weeks, Michael's par
ents observed that his symptoms were be-
coming more pronounced. Worried about
her son's worsening condition, Jeanne moved
up Michael's scheduled visit to the Freed
Group. And on April 19, 1988, Jearme and
her ‘mother told Dr. Freed sbout all the
s'ymptoms_ﬂmtﬂaeyhadseenaverﬂxeprevi-
ous month. After & five-minite examination,

no significant concerns about the

infant’s health. Dr. Freed explained that

any problems with Michael's legs could be
attributed to an underdeveloped circulatory

or mervous system, which the pedintrician-

said was common in bebiss. And, still ac-
cording to Jeamme's trial testimony, Dr.
Freed accounted for Michaels other siiments
by declaring that he was a “dow starter” and
“Jazy” Jeannme was again tid that she was
overfeeding Michael, and Dr. Freed added
that she “was just being a very nervous,
first-time mother.”

Dr. Freed's diagnosis notwithstanding, Mi-
chael continued to manifest the same dis-
tressing symptoms over the next month. He
regularly vomited after feedng, his stomach
moved abnormally when he breathed, his
legs continued to shake to anunusual degree,
he leaned to the right, his extremities on the
right side were cold to the tonch, and his cry
grew even weaker.

Troubled by his son's condition, Christo-
pher took time off from work to accompany
his wife at Michael's next scheduled visit with
the Freed Group on May 19, 1988 At this
appointment, Jeanne and Christopher report-
ed to Dr. Kleinberg that Michael's symptoms
seemed to be geiting progressively worse.
Dr. Kleinberg looked at Michael's head and

told the Milanos that he suspected Michael
hadcratﬁosynostnsis,amndiﬁoninwhid\ﬂle
bones in an infent's head grow together pre-
maturely. Dr, Kleinberg suggested that Mi-
chael’s symptoms could be sttributed to this
problem, which was correctable throogh sur-
gery,andherefetmdtheMﬂanostodefen-
dzmt Dr. Alan D. Rosenthal, 2 pediatric neu-
TOSUTgeon. :

The Milanos saw Dr. Rosenthal just over a
week later, on May 81, 1988, According to
the trial testimony, all of Michael's symptoms
were described to Dr. Rosenthal. Dr. Ro-
senthal conducted a brief examination of Mi-
chael's head. He then explained to the Mila-
nos what craniosynostosis is and how it can
be corrected surgically. Dr. Rosenthal said
he wanted Michael to undergo a set of diag-
nostie tests—a CAT scan and a 3-D recon-

struction of his head—and made an appoint-
ment for the next day with defendant Dr. -

Richard Silvergleid, a radiologist.

On June 1, 1988, Dr. Silvergleid performed
a CAT sean and a 8-D reconstruction of
Michael's head at the offices of defendant
Manhasset Diagnostic Imaging, P.C. 'In 2
jetter to Dr. Rosenthal dated that same day,
Dr. Silvergleid wrote that the CAT sean indi-
cated that Michael did suffer from craniosy-
nostosis,

After a couple of phone calls, Jeanne was
shle to contact Dr. Rosenthal about the re-
sults of her eon's tests. On June 14, 1988,
Dr. Rosenthal explained to Jeanne that the
CAT scan and 8-D reconstruction had con-
firmed his diagnosis of craniosynostosis,
assured Jeanne that Michael would be fine
following corrective surgery. In a telephone
conversation the following week, Dr. Rosen-
thal reported to Jeanne that a meeting had
been arranged for early July to discuss the
details of Michael's surgery.

Concerned about Michael's still worsening
condition, and perhaps troubled by the pros-
pect of an operation, the Milanos and
Jeanne's parents decided to seek a second
opinion. An appointment was made for Sty
1,1988wiﬂ1Dr.PetaCarmel,apediat.ric
neurosurgecn not associated with the Freed
Group. After hearing Michael's medical his-

=
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tory, examining the child’s head, and review-
ing the CAT scan and 3-D reconstruction,
Dr. Carmel conjectured that Michael's prob-
lems were not related to his skull, but to his
brain. Accordingly, Dr. Carmel referred the
Milanos to two pediatric neurclogists and
urged them to go to whichever one could see
them first. The Milanos were able to sched-
.ule a visit with Dr. Steven Pavlakis for July
15, 1988

Meanwhile, during the first week of July,

Michzel developed a high fever. On July 5,
1988, Dr. Freed saw Michae! about the fever,
which he diagnosed as related to 2 childhood
virus and for which he prescribed Tylenol.
When Michael's fever persisted over the next
week, Dr. Freed instructed Jeanne to keep
administering Tylenol,

On July 15, 1988, the Milancs met with Dr.
Pavlakis. After hearing the Milanos' de-
scription of Michael's allments and examining
the child, Dr. Paviakis concluded that Mi-
chael's probletns could well bé neurological.
Because Michael was still running a fever,
Dr. Pavlakis also decidéd to order a chest x-
ray.

The chest x-ray was taken on July 19,
1988, and revesled the fumor on Michael's
spine. After a biopsy confirmed the pres-
ence of the malignancy, chemotherapy was
started. As noted before, though the tumor
was apparently eradicated, Michael still suf-
fered permanent damage, most notably pa-
ralysis below his waist.

. Thkis Lowsuit. In January 1991, basing
jurisdiction on diversity of citizenship, the

Milanos brought this suit in federal court

against Drs. Freed and Kleinberg, the pedia-

against Drs. Rosenthal and Silvergleid, the
neurosurgeen and the radiologist to whom he
was referred. Also named in the complaint,
as vicariously liable, were the other partners
in the Freed Group and the medical corpora-
tion, Manhasset Diagmostic Imaging, P.C,
' for whom Dr. Silvergleid worked. The Mila-
nos’ complaint alleged that the defendants
had failed to ftreat Michael “in accordance
with standards of care and trestment gener-
ally-established in the community” As de-
veloped at trial, the Milanos’ theory of the
case was that the defendant doctors commit-

ted malpractice by failing to refer Michael fo
a pediatric neurologist. According to the
Milanos, this “faflure to refer” led to Mi-
chael's tumor being discovered later than it
otherwise would have been, and this in turn
served to aggravate the permanent harm
suffeied by Michael.

Prior to trial, the defendants moved to
bifurcate the issues of Hability and damages.
After a hearing, the District Court granted
the motion and ordered that liability and
damages be tried separately.

The lizbility phase of the Milanos’ action
proceeded to trial in December of 1994, The
Milanos opened their case by testifying at
length about Michael's early symptoms and
their encounters with the defendant doctors.

The Milanos also offered into evidence 2

videotape of family scenes, from which Mi-
chael’s condition could be observed as early
o8 May 1988, Finally, the Milanos presented
the testimony of Dr. Paviakis and ancther
pediatric neurologist, Dr. David Kaofman.
Both testified as to whether the defendant
doctors should have referred the Milanos to a
pediatzic neurclogist, whether Michael's tu-
this been done, and whether Michaels inju-

1ies would have been Jessened had there

been an earlier diagnosis.

At the close of the Milanos’ presentation of
evidence, all of the defendants moved for
judgment as a matter of law. The Distriet
Citerman, whose freatment of Michael had
not been questioned and who was only being
suedvxmouslyasapaﬂnerintheﬁeed
Group. In the Distriet Comrt’s view, no evi-
dence had been advanced to indicate that she
was in fact a partner. The District Court
then held that there was no evidence that Dr.
Silvergleid, the radiologist who had per-
formed Michael's CAT scan and 3-D recon-
struction, had departed from aceepted medi-
cal practice. Turning then to the dectors in
the Freed Group and to Dr. Rosenthal, the
pediztric neurosurgeon to whom Michael had
been referred, the Distriet Court fonhd that
there was no evidence that they had devixted
from accepted medical practice. Since it con-
cluded that 2ll the defendants were entitled




MILANO BY MILANO v. FREED

9

Cite a3 64 F.3d 91 (2nd Cir. 1995)

tojudgmentasamatteroflaw,thel)istrict
Court entered a final judgment dismissing
the Milanos® action against all of the defen-
dants.

DISCUSSION

In deciding whether a party is entitled to
judgmentasamatierofizWuJﬂerFed.
R.Civ.P. 50, a trial court “is mot aliowed to
weigh conflicting evidence, or assess the
eredibility of the witnesses, or substitute its
judgment for that of the jury.” Toliec Fab-
rics, Inc. v. August Inc, 29 F.3d 778, 82 (2d
Cir.1994). Consequently, in reviewing the
District Court’s grant of judgment in favor of
the doctors, our task is to “determine wheth-
er, drawing all reasonable inferences regard-
ingtheweightoftheevidenceand the eredi-
bilityofwitnminfavorofp!ainﬁff,a
reasonable jury could only have found for the
defendants.” In ve Joint Eoslern & South-
ern District Asbestos Litigation, 52 F3d

1124, 1181 (24 Cir.1995).

Having reviewed-the evidence presénted
byﬂ:el\vﬁlanosatb‘ialinﬂaelightofthese
gtandards, we conclude that only three of the
named defendants, Dr. Citerman, Dr. Bilver-
gleid and Manhasset Diagnostic Imaging,
P.C., were entitled to judgment as a matter
of law. Because the Milanos presented suffi-
cientevidencetnraisejm'yquesﬁonsasto

- whether Drs. Freed, Kleinberg, and Rosen-
thal ‘committed malpractice which caused at
least some of Michael's injuries, we reverse
the portion of the District Cowrt’s judgment
dismissing the Milanos’ action against them
andtheix‘pa:‘tnersandremandforfm‘ther
proceedings.
1. Medical Malpractice

As this Court recently noted, to establish a
claim of “medical malpractice under New
York law, a plaintiff must prove (1) that the
defendant breached the standard of care in
the community, and (2) that the breach proxi-
mately caused the plaintiff’s injuries.” Arkin
v. Gittleson, 32 F.8d 658, 664 (2d Cir.1994)
(citing. New York eases). Accord Amsler v
Verrilli, 119 A.D.2d 786, 786, 501 NYS2d
411, 412 (2d Dep't 1986) (“The requisite ele-
ments of proof in a medical malpractice case

are (1) a deviation or departure from accept-

ed practice and (2) evidence that such depar-
ture was a proximate camse of injury or
damage.”). New York law further provides
that,“exeeptastomauelswitlﬁntheordi-
nary experience and knowledge of laymen,
... expert medical opinion evidence is re-
quired” to make out both of these elements.
Fiore v. Galang, 64 N.Y.2d 999, 1001, 489
N.Y.S.2d 47, 48, 478 N.E2d 188, 189 (1985).
See also Gibson v. D'Amico, 97 AD24 905,
906-07, 470 N.Y.82d 789, 741 (3d Dep't 1983}
(explaining that medical malpractice actions
generally require “expert opinion testimony
ofthesta:;dardofcm'einthemmmnnity"),
appeal denied, 61 N.Y.2d 603, 472 NY.52d
1027, 460 N.E2d 1360 (1984); Monahan v.
Weichert, 82 AD2d 102, 107, 442 NY.S2d
205, 298 (4th Dep't 1981) (“Ordinarily, expert
medicalopirﬂontesﬁmonyisreqniredtoes-
tablish proximate canse and make out a pri-
ma facle case of medical malpractice....").

1} The defendants contend that the evi--
dencepresenfsdbyﬂleMilanoswasimuﬁi-
clent to allow a jury to find either (1) that
theybrea’chedtheameptedsmndardofmed-
jeal care by failing to refer Michael to a
pediaxricneurologist.or(z)ﬂaatmysuéha
failure to refer, even if a departure from
accepted practice, constituted a proximate
cause of any of Michael's injuries. With
respecttaDrs.Freed,lﬂeinbefg,andBosen—
thnl,howévm‘,areview.oftheh'ialwsﬁmony
belies both of these contentions.

Astobrendlofﬂiestandardofwre,the
evidence developed at trial could readily sup-
portajzmyﬁndingﬂlat,giventhenann‘eof
Michael's symptoms, Drs. Freed, Kleinberg,
and Rosenthal deviated from accepted medi-
cal practice by failing to recognize the need
to yefer Michael to a pediatric neuralogist.
Jeanne and Chrisbopher,aswellas.'leame‘s
parents,besﬁﬁedatiengthaboutﬂxeunuwal
symptoms that Michael manifested beginning
in mid-March 1988, They also stated that
they repeatedly reported these symptoms in
detail to the defendant doctors: to Dr. Klein-
berg during his examination of Michael on
both March 30 and May 19; to Dr. Freed at
Michael's visit on April 19; and to Dr. Ro-
senthal during Michael's appointment of May
31. And both Dr. Kaufmen and Dr. Paviakis
expressly testified with respect o each of

~
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these encounters that, aceording to accepted
medical practice, an infant with these symp-
toms should have been referred to a pediatric
neurplogist. The testimony of these doctors
thus served to establish the appropriate stan-
dard of care and provided sn adequate basis
for a jury to find that Drs. Freed, Kleinberg,
and Rosenthal breached this standard. See
Lipsius v. White, 91 A.D.2d 271, 277-T8, 458
N.Y.S.2d 928, 933 (2d Dep't 1983).
Doctors Freed, Kieinberg, and Rosenthal
argue that becanse Michael did not manifest
thesesymptomsdm-ingofﬁeevisits,t}:eydid
not record them. And, they contend that,
without, these “objective findings,” they had
nodutytoreferMiebaeltGapediah'icneu-
rologist. Even assuming that the symptoms
(which is by no means certain), the defen-
dants cannot escape liability on these
grounds, The jssue is not whether Michael
manifested symptoms during the visits, but
rather whether, on these facts, the doctors
should have believed the family’s reports that

Michael actually had those éymptoms and
investigated further. Given the testimony
famﬂyvideotape,ajmyeouldreasonablyﬁﬂd
that Michael did in fact suffer from them.
the doctors should have believed the family’s
reporlxandfolloweduponthem,raﬂmrthan
dismiss them ss the over-reaction of a “ner-
vous, first-time mother.” See Sarfor v. Ar-
kamsas Natural Gas Corp., 321 U.S. 620, 628,
64 S.Ct. 724, 729, 88 L.Ed. 967 (1344) (“ The
jury were the judges of the eredibility of the
witnesses ... and in weighing their testimo-
nyhadtheﬁghttodetem:ine‘howmuch
dependence was to be placed upon it'"”
(quoting Aetna Life Insurance Co. ». Ward,
140 U.S. 78, 88, 11 S.Ct. 720, 724, 35 LEd.
871 (1891)); of United States v. Scop, 846
F.24 185, 142 (2d Cir) (“{tlhe credibility of
witnesses is exclusively for the determination
3. In reaching this conclusion, we need not, and
do not, by any means suggest that a pediatrician
must always refer to a specialist any child whose
parents make complaints about sympioms that
seem ot to manifest themselves during office
visits.
4. For example, Dr. Kaufman indicated that were
he treating Michael, upon observing the infant’s
breathing and leg problems, he “would have ...

by the jury™), modified on other grounds, 856
F2d 5 (2d Cir.1988)}

Turning to the issue of causation, the de-
fendants stress that it was undisputed that
Michael's tumor was discovered fortuvitously,
since Dr. Pavlakis ackmowledged that he or-
dered a chest x-ray because of Michael's
persistent fever. Stressing that neuroblasto-
mas are both very rare and difficult to de-

; tect,thedoctm‘sdaimthatthetria]evidence

presented no basis for concluding that Mi-
chaels tumor would have been diagnosed
eartier had he been promptly referred to a
pediatric neurologist. .

But the doctors’ contentions are again con-
h-adictedbythetesthnonyofexpewsathjial.

‘Both Dr. Paviakis and Dr. Kaufman siated

that 2 timely referral to a pediatric neurolo-
gist would kikely have Jed to an earlier diag-
nosis of Micheel's neurobiastoma. Though
Dr. Pavlakis indicated that he would net have
immediately ordered a chest x-ray had it not
been for Michael's fever, both he and Dr.
Kaufman indicated that, if Michael was ex-
hibiting the strange set of symptoms de-

- getibed by the Milanos, 2 pediatric neayolo-

gist would have proceeded to conduct a ser-
ies of tests that, within & short period of
time, would have led to the diagnosis of
Michael's tamor!

Completing the chain of ¢
Paviakis testified that had Michael's tumor
been diagnosed earlier “there would [have
been] a good chance that he ... would be
somewhat better than he is now.” And Dr.
Kaufman explained that earlier diagnosis and
trestment would have made a “big differ-
ence” in ‘Michael’s condition. See Hughes v.
New York Hospital-Cornell Medical Center,
195 A.D.2d 442, 448-44, 600 N.Y.8.2d 145,
147-48 (2d Dep't 1998) (reversing the dis-
missal of a medical malpractice action based
on the doctor's faflure to refer the patient to
fordered] a plain x-ray of the abdomen and the
chest to see what that showed.” Similarly, Dr.
Pavlakis suggested that a pediatric neurologist
presented with Michael's “very unusual compila-
tion"" ‘of symptoms would have before long or-
dered an x-ray, because “if one did not [at first]

find [the answers] one would have expected],]
ohe would have started to look elsewhere.”

jon, Dr.
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a specialist because the evidence would not
permit a comrt to conclude, as a matter of
law, that a prompt referral “would have had
no effect”). )

This testimony is more than sufficient to
raise a jury question on cansation with re-
spect to Drs. Freed and Kieinberg. The
issue is somewhat closer with respect to Dr.
- Rosenthal, who examined Michae! only a
month before Dr. Carmel, the neurosurgeon
who recommended an immediate examination
by a pediatric neurologist. But based on the
trial evidence, a jury could properly find that,
had Dr. Rosenthal dore what Dr. Carmel
did, Michael's condition would have been dis-
covered several weeks earlier than it was.
And, in view of Drs. Kaufiman’s and Pavlak-
is's testimony on the significance of earlier
diagnosis and treatment, & jury could in turn
find that even 2 delay this short agpravated
Michael’s injuries®

{2] Our determination that the, Milanos
presented sufficient evidence to allow some
of their malpractice claims to get to a jury
does not, however, extend to Dr. Silvergleid.
There is no contention, Jet alone any evi-
dence, that Dr. Silvergleid, the radiologist
who was only asked to conduct a CAT scan
and 3-D reconstruction, should have recog-
nized Michael’s symptoms and himself have
referred Michael to a pediatrie neurologist.
Rather, the Milanos assert that Dr. Silver-
‘gleid committed malpractice by mis-reading
Michael's tests as supporting a diagnosis ‘of
craniosynostosis.

5. The defendants cannot be heard to complain
that the Milanos failed to prove the precise ‘de-
gree of damages suffered by Michael as a result
of their malpractice. Whatever may be the caze
when the amount of damages is in issue, at this,
the liability stage of the proceeding, a jury ques-
tion ‘was raised sitnply by the evidence that the
“failure to refer” was a proximate cause of sorne
part of Michael's oltimate injuries. Cf, eg.
Sachs v. Nassau County, 151 AD.2d 558, 559,
542 N.Y.S.2d 337, 338-39 (2d Dep't 1989) (up-
holding a jury award in a malpractice action,
over claims that the evidence of proximate cause
was lacking, because the trial testimony allowed
the jury to find that the defendants’ failure to act
caused “additional pain and suffering”).

6. The Milanos claim that the District Court im-
properly prohibited their witnesses from testify-

97

The Milanos did not, however, present any
competent evidence as to the standard of
care for a radiologist in this eontexi and so
failed to establish that Dr. Silvergleid deviat-
ed from accepted medical practice in con-
ducting and interpreting Michael’s CAT scan
and 3-D reconstruction. Dr. Kaufinan and
Dr. Paviakis did question Dr. Siivergleid's
reading of these tests and his conclusion that
Michael suffered from craniosynostosis. But
theyconeeded'that,aspediatricnemologists.
they were not fully knowledgeable about the
practice of radiclogy. It follows that neither

‘was competent to assert that Dr. Silvergleid

had departed from accepted radiological
practice® and, therefore, that the action
against Dr. Silvergleid was properly dis-
missed. See Donohoe v. Goldner, 168 AD.2d
412, 414, 562 NY.8.2d 538, 540 (2d Dep
1990) (holding that action against radiclogist
should have been dismissed because “the
plaintiff failed to produce &n expert qualified
fo attest to what good and accepted radiolog-
ical practice was at the time").

1l Porinership by Estoppel

. The Milanos' complaint named Dr. Citer-
man as a defendant, not because of any
alleged malpractice on her part, but as a
vicariously-liable partner in the Freed Group.
The District Court ruled, however, that Dr.
Citerman was not in fact a partner in the
Freed Group, and on that ground dismissed
the action against her. :

{31 On appeal, the Milanos seem to con-
cede that Dr. Citerman was not an actual

ing fully concerning Dr. Silvergleid. A review of
the trial record reveals, however, that neither Dr.
Kaufman nor Dr. Pavlakis was impeded from
discussing those aspects of Dr. Silvergleid's con-
duct about which they were competent to testify.
The only apparent limitation on their testimony
concerned matters bearing on the practice of
radiology. But since both doctors indicated that
they were not able to evaluate the standards of
care expected of radiologists, we find no basis for
faulting the District Court for the restrictions it
placed on their testimony. See Jrr re Air Disaster
at Lockerbie Scotland on December 21, 1988, 37
F 3d 804, 824-25 (2d Cir.$994) (discussing a trial
court’s discretion to contral the testimony of
experts), cert. demied, — U.S, ——, 115 S.CL,
934, 130 LEd2d 880 (1995). 2
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in the Freed Group; they seck in-
stead to hold her Hable under the New York

doctrine of “partnership by estoppel.” See

CONCLUSION

The evidence presented at trial created
jurymsﬁmunderNewYorklawasto

N.Y. Partnership Law § 27. Section 27 of oether Drs, Freed, Kleinberg, and Rosen-

New York's Partnership Law states that
when “a person, by words spoken or writien
or by conduct, represents himself, or con-
gents to another represemting him to any
one.asapm'tnerinaneadsﬁngpa:mership
..., he is liable to any such person to whom

suchrepresentaﬁoz;hasbeenmsde,whohas,r

on the faith of such representation, given
ueditmthemﬁorappm'entpa'tnership.”
The Milanos contend that they presented
sufficient ev1deneetoraxse a jury question on
whether Dr. Citerman was liable as a partner
by estoppel. We disagree.

There is some evidence-—most notably a
bil_!fromthcl“reedGroinwith Dr. Citer-
man's name prominently displayed—which
mi’ghtdlioWajm'gtomndﬁdethﬂDr.Gite&
man represented herself, or consented to
another representing her, as a partner in the
Freed Group. But'We find nothing in the
.mmﬁtoindieareﬂlatﬂlemms.“onﬂae
faith of such representation, {gave] eredit to
the actual or apparent partnership.” 7d.
There is, for example, no festimony or any
other evidence supgesting that the Milanos
relied upon representations that Dr. Citer-

gome such evidence is essential to establish

liabitity through partnership by estoppel, see

Hartford Accident & Indemnity Co. v. Oles,

152 Misc. 876, 878, 274 NY.S. 349, 853

(N.Y.Sap.1934) (explaining that, in addition

toare;n-esexrtaﬁoﬁthatapmmershipe:dst-

ed,theremustalsobeevidemeﬂlatthe
representation “influenceld] the other party

; teax:t”},andsineetheMﬂams’preaentedno

such evidence, we agree with the District

Court's conclusion that the action against Dr.,

Citerman must be dismissed.

1. Th:sholdmgrenda:snmotdw Milanos’ com-
plaints about the District Court's decision to or-
der a bifurcated trial on the issues of liability and
damages. Our partizal reversal changes the cast
ofdlaractersinthisncﬁon,anditisuptothe
District Court, exercising sound discretion, to

decide anew whether the trisl of the Milanos'
action should be unitary or bifurcated. See Fed.

thal breached accepted standards of medical
carebyfailingtoreferMichaeltoapediatﬁc
neuro!ogistandaswwhethersmhahumch
proximatelywmedsomeofﬂxeinimiesthat
Michael suffered. The Milanos’ evidence,
however, was inadequate 2s a matter of law

to sustain their medical malpractice action -

against Dr. Silvergleid or to maintain their
action against Dr. Citerman sas a purparted
partner in the Freed Group. Accordingly,
thepm'tofthejudgmentdismissingthel&ﬂa-
nos’ action against Dr. Citerman, Dr. Silver-
gleid, and Manhasset Diagnostic Imaging,
P.C., is affirmed, while the portion dismissing
the Milanos’ action against the remaining
defendants is reversed and remanded for
further proceedings.’
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