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White Guys Need Love Too: Punitive Damages And
Reverse Discrimination

By Robin E. Shea on March 02, 2012

How many readers knew it was illegal to discriminate against white people . . . or guys?

The reason | ask is that we had a decision this week from the U.S. Court of Appeals for the Eighth
Circuit, which hears appeals from federal courts in the states of Arkansas, lowa, Minnesota, Missouri,
Nebraska, and the Dakotas. A majority-African-American school board was found by a jury to have
blatantly discriminated against the plaintiff, who was one of only two white administrative

employees in the school district. (The plaintiff and the other white administrative employee, the
superintendent, were demoted. The plaintiff claimed that
her demotion was a "constructive discharge*," and

the Eighth Circuit agreed.)

*A "constructive discharge" is the legal equivalent of out-
and-out firing someone. Under federal law, if the
employer deliberately makes working conditions so
intolerable that a reasonable person in the

employee's shoes would feel compelled to resign, then
you have a constructive discharge.

One of the issues on appeal was whether the plaintiff
was entitled to punitive damages. Generally, a plaintiff
can't get punitive damages (intended more to teach the
wrongdoer a lesson than to compensate the plaintiff)

unless the employer showed "reckless indifference" to . ' . . . . .
her rights. A finding of discrimination isn't by itself enough
to establish "reckless indifference” for punitive damages purposes.

Or, is it?

The Eighth Circuit held that when an employer "blatantly” discriminates based on race,
"reckless indifference" can be presumed because everybody knows or oughta know by now
that race discrimination is illegal. Another federal appeals court, the Third Circuit (Delaware, New
Jersey, Pennsylvania, and the Virgin Islands) has said the same. The Eighth Circuit remanded the
case to the trial court so that the trial court could hear the school board's evidence that it had no idea
that race discrimination was illegal.

So, back to my original question.
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How many of you knew that discrimination against Caucasians, or against men, was illegal? (This is
called "reverse discrimination.”)

*Do you "set aside" certain positions in your company for women and minorities, and fail to
give due consideration to qualified white, male candidates for those positions?

*If you have two equally qualified candidates for a position, are you automatically more
favorably disposed toward the minority/female candidate?

*Do you let "the word get out” that you prefer awoman or a minority candidate to fill a
position?

*When doing a reduction in force, do you take extra-special care to find another spot in the
new organization for a female or minority employee but not for a white/male employee?

In my experience these practices are pretty common, and my perception has been that the employers
have no idea that there is anything wrong with what they're doing. As they see it, they're just fulfilling
their affirmative action obligations, like the Town of New Haven, Connecticut thought when it threw
out firefighter promotion test results because minority candidates didn't score as well as white
candidates. Live and learn.

The law in this area could certainly be clearer. Federal contractors are required to establish hiring
"goals,"” and there is no doubt that a contractor will get a lot less grief from the Office of Federal
Contract Compliance Programs if it goes out of its way to hire, retain, and promote women and
minorities. If an employer is under a consent decree because of past "regular” discrimination (that is,
discrimination against women or minorities) then it may be legally required to set aside positions or
take other actions that "discriminate™" against whites and males.

But otherwise, employers are not supposed to discriminate. Period. Not against women. Not
against men. Not against minorities. Not against "majorities."

White guys of Northern European descent need love, too.

But it will be interesting to see whether the school board claims that it had no earthly idea that it was
against the law to discriminate against "majorities.” The law in this area is so confusing, they just
might prevail on that point.
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Constangy, Brooks & Smith, LLP has counseled employers on labor and employment law matters, exclusively, since 1946. A
"Go To" Law Firm in Corporate Counsel and Fortune Magazine, it represents Fortune 500 corporations and small companies
across the country. Its attorneys are consistently rated as top lawyers in their practice areas by sources such as Chambers USA,
Martindale-Hubbell, and Top One Hundred Labor Attorneys in the United States, and the firm is top-ranked by the U.S. News &
World Report/Best Lawyers Best Law Firms survey. More than 130 lawyers partner with clients to provide cost-effective legal
services and sound preventive advice to enhance the employer-employee relationship. Offices are located in Alabama,
California, Florida, Georgia, lllinois, Massachusetts, Missouri, New Jersey, North Carolina, South Carolina, Tennessee, Texas,
Virginia and Wisconsin. For more information, visit www.constangy.com.
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