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On January 10, 2024, U.S. Attorney Damian Williams announced the Whistleblower Pilot Program (Program) for
the U.S. Attorney’s Office (USAO) of the Southern District of New York (SDNY) to encourage self-reporting and
cooperation by individuals exposed to criminal liability for certain conduct. The Program, which offers individuals
a pathway to a non-prosecution agreement (NPA), is part of the larger Department of Justice (DOJ) effort to
emphasize self-disclosure and transparency as significant enforcement tools. The Program, unlike other DOJ
initiatives, applies to individuals, not companies, and, therefore, potentially creates a race of individuals against
companies that are trying to “get on the right side of the law,” in U.S. Attorney Williams’s words.

Qualification for an NPA

As a threshold matter, the Program only applies to certain criminal conduct. The self-reported information must
regard “criminal conduct undertaken by or through public or private companies, exchanges, financial institutions,
investment advisers, or investment funds involving fraud or corporate control failures or affecting market
integrity, or criminal conduct involving state or local bribery or fraud relating to federal, state, or local funds.” The
Program does not apply to conduct regarding the Foreign Corrupt Practices Act, federal or state campaign
finance laws, federal patronage crimes, election process corruption, or bribery of federal officials.

To qualify for an NPA for the relevant criminal conduct, an individual must meet six criteria:

1. The misconduct has not been made public and is not already known to the SDNY USAO.
2. The individual discloses the criminal conduct voluntarily and not in response to a government inquiry or

obligation to report misconduct.
3. The individual can provide substantial assistance in the investigation and prosecution of one or more

equally or more culpable persons and is prepared to cooperate fully with the SDNY USAO in its
investigation and prosecution of the disclosed conduct.

4. The individual truthfully and completely discloses all criminal conduct in which the individual has
participated and of which the individual is aware.

5. The individual is not (a) a federal, state, or local elected or appointed and confirmed official, (b) an official
or agent of a federal investigative or federal law enforcement agency, (c) a person who otherwise is, or is
expected to become, of major public interest, or (d) the chief executive officer or equivalent or chief
financial officer or equivalent of a public or private company.

6. The individual (a) has not engaged in any criminal conduct that involves the use of force or violence, any
sex offense involving fraud, force, or coercion of a minor, or any offense involving terrorism or implicating
national security and (b) does not have a previous felony conviction or a conviction of any kind for
conduct involving fraud or dishonesty.

Where an individual does not qualify under the above criteria, the SDNY USAO may exercise further discretion
in granting an NPA when such an agreement is in the public interest and necessary for a given case. In this
instance, the USAO will consider certain factors, including whether the conduct is public or known to the USAO,
whether the disclosure is voluntary, whether the individual is able to provide substantial assistance in the
USAO’s prosecution of equally culpable persons, whether the individual has been forthright in their disclosure,
whether the individual occupies an official, leadership, or trusted position, whether available non-criminal
sanctions are adequate, and whether the individual has a criminal history.
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Key Takeaways

Companies should expect an increase in investigations and prosecutions of misconduct from the SDNY
USAO. The NPA provides a powerful incentive for individuals, and they are likely to use the Program to
best protect themselves at the expense of companies with which they are associated.

The Program and various DOJ corporate self-disclosure policies may create a race to the prosecutor’s
office because each rewards the first reporter of criminal conduct. Presumably, once an individual reports
criminal conduct under the Program, a corporation cannot qualify as a first reporter under, for example,
the Mergers & Acquisitions Safe Harbor Policy. (For a discussion of this policy, see DOJ Announces
Extension of Voluntary Self-Disclosure Guidance for Misconduct Discovered Through M&A Due
Diligence.) As a result, companies and individuals may have misaligned interests, causing one to rush to
report on the other.

In light of the above, company counsel conducting an internal investigation may wish to consider any
action—including a witness interview—that may give a wrongdoer sufficient notice to cause the
wrongdoer to self-report before the company can complete its investigation and its own self-reporting. If a
company anticipates self-reporting, it may wish to provide a preliminary report to claim first reporter
status before interviewing the perceived individual wrongdoer and to supplement its report as it completes
investigative activities that may give the wrongdoer notice.

The Program places premiums on (i) an effective compliance program and internal controls designed to
prevent and detect misconduct, (ii) whistleblower management—from an effective hotline to complainant
engagement—and (iii) an efficient internal investigation to develop a comprehensive record and to foster
informed decision making in light of the risk that the individual wrongdoer will report to the SDNY USAO
before the company can do so, resulting in the company potentially losing self-reporting credit.

Other USAOs (or parts of the DOJ) may adopt similar programs given U.S. Attorney Williams’s role as
Chair of the Attorney General’s Advisory Committee of U.S. Attorneys. Regardless of whether a formal
program exists at a certain USAO, counsel for an individual should consider proposing a similar outcome
to prosecutors outside the SDNY before assisting a client with self-disclosure or assessing whether there
is a legitimate basis for the client to self-disclose conduct to the SDNY USAO rather than a more
geographically appropriate USAO. 

For more information, contact the author listed above.

ABOUT ROBINSON+COLE

Robinson+Cole is an AmLaw 200 law firm established over 179 years ago, with a deeply-rooted culture of
collaboration, civility, and inclusion. The Mansfield Rule Certified Plus-firm has more than 250 lawyers in eleven
offices throughout the Northeast, Mid-Atlantic, Florida, and California, serving regional, national, and
international clients, from start-ups to Fortune 50 companies. For more information, please visit www.rc.com.

© 2024 Robinson & Cole LLP. All rights reserved. No part of this document may be reproduced, stored in a retrieval system, or transmitted in any form
or by any means, electronic, mechanical, photocopying, recording, or otherwise, without prior written permission. This document should not be
considered legal advice and does not create an attorney-client relationship between Robinson+Cole and you. Consult your attorney before acting on
anything contained herein. The views expressed herein are those of the authors and not necessarily those of Robinson+Cole or any other individual
attorney of Robinson+Cole. The contents of this communication may contain ATTORNEY ADVERTISING under the laws of various states. Prior results
do not guarantee a similar outcome.

Robinson & Cole LLP | 280 Trumbull Street, Hartford, CT 06103 | rc.com

https://www.natlawreview.com/article/doj-announces-extension-voluntary-self-disclosure-guidance-misconduct-discovered
http://www.rc.com/index.cfm
https://www.linkedin.com/company/robinson-&-cole-llp/
https://twitter.com/RobinsonCole
https://www.facebook.com/RobinsonCole-144331422248207



