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When I was at Stony Brook, there 
was a Political Science course 
that I enjoyed called Govern-

ment Regulation of Business. When it 
came time to exams, I realized that buying 
the textbook was a bad idea since the ex-
ams were just based on taking good notes 
in class. Sometimes, retirement plan issues 
can simply be avoided 
or liability minimized 
by a plan sponsors tak-
ing good notes and 
keeping good records. 
This article is about 
how plan sponsors can 
do to avoid potential 
liability by taking care 
of the housekeeping.

Plan Documents
While most plan re-

cords can be thrown out 
after about seven years, 
a plan sponsor can 
never throw away any 
plan documents, ever. 
Retirement plan docu-
ments and the ancillary/
tack on amendments are 
proof that the retirement 
plan in question was 
drafted to comply with 
the Internal Revenue 
Code and be considered 
qualified for tax deduc-
tions for contributions 
made and deferral of in-
come for the contribu-
tions received by plan 
participants.  While plan documents have 
to be fully restated every 6-7 years, that 
is no reason to chuck the previous batch 
of documents. First, the Internal Revenue 
Service (IRS) or Department of Labor 
(DOL) may ask it on a plan audit espe-
cially if a former plan participant accuses 
the plan sponsor of not providing past ben-
efits. In addition, over the years, mistakes 

can be made in the plan documents. So 
having the entire record of plan documents 
and amendments can decipher on what the 
intent was behind plan provisions and mis-
takes can be detected that way. Plan spon-
sors should never forget that retirement plan 
documents are legal documents, legally 
enforceable like contracts. So the very last 

place they belong to is the garbage. In ad-
dition, plan sponsors should make sure that 
all contracts are properly signed and dated. 
If a plan sponsor does not have a specific 
plan document or amendment signed and 
dated, the IRS treats as if it was never done 
at all. So a plan sponsor must make sure 
they have all their plan documents, as well 
as making sure they are signed and dated.

Form 5500
The Form 5500 is the annual tax return 

for the retirement plan. Once filed, it is 
subject to a three-year period that the IRS 
and the DOL can audit the Plan. So it’s im-
portant that a plan sponsor keeps a copy 
of the Form 5500 as well as the receipt for 

e-filing, just to make 
sure someone questions 
whether it was filed.

Valuation Reports
Annually, a retire-

ment plan sponsor will 
receive an annual valu-
ation report from their 
third party administra-
tor (TPA). The valuation 
report is basically an an-
nual report of the plan. 
It will include an em-
ployee census, a report 
of contributions, and 
the plan’s compliance 
testing for that year. 
When a plan is audited 
by the IRS, one of the 
first things they look for 
is the annual valuation 
report because so much 
of what they are check-
ing is to ensure that the 
compliance testing was 
done correctly. In ad-
dition when changing 
TPAs, the new TPA will 
always ask for a copy of 
the annual valuation re-

port. So it always makes sense for the plan 
sponsor to keep a copy when it’s needed.

Contracts with Plan Vendors
Any contract with a retirement plan pro-

vider such as a financial advisor, ERISA 
attorney, TPA, or auditor is something that 
should be kept. It will define the contractu-
al relationship, the provider’s fiduciary sta-
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tus (if any), fees, 
and most impor-
tantly when it’s 
time to change 
providers, how 
to proceed with 
contract termi-
nation and the 
costs involved. 
Not having the 
contract with a 
bundled provid-
er when a plan 
sponsor wants to 
make a change of 
platforms can be 
a problem when 
the sponsor is 
clueless about 
any surrender 
charges that can 
certainly impact 
a change. A con-
tract can also be 
a plan provider 
manifest, so a 
plan sponsor can 
determine whether the plan provider is ac-
tually performing the services promised.

Fee Disclosures
In connection with providing plan ser-

vices to a plan sponsor, a retirement plan 
provider has to provide fee disclosures that 
quantify how much direct and indirect com-
pensation that a plan provider is receiving 
from plan assets. Fee disclosures are some-
thing that must be retained and reviewed 
because plan sponsors have the fiduciary 
duty to determine whether the fees they pay 
are reasonable and the only way to do it is to 
look at those fee disclosures and benchmark 
fees. So fee disclosures are just something 
else than belongs in the plan records folder.

The Fiduciary Process
The fiduciary process is one of the big-

gest “engines” of a retirement plan and 
involves quite a bit of litigation and good 
recordkeeping can go a long way to mini-
mizing threats of liability. First off, the plan 
sponsor needs to have a financial advisor 
that is clearly on top of their game when it 
comes to help managing the fiduciary pro-
cess. Every meeting with the financial ad-
visor should be treated as if it is some sort 
of proceeding. That means good note tak-
ing of who was there, what was discussed, 
and what was decided. It’s a good record to 
show that the plan sponsor was an engaged 

participant in the choosing of investments 
under the Plan. That also means that a plan 
sponsor should make sure they have an 
investment policy statement (IPS) and the 
criteria set by the IPS is actually used when 
selecting and replacing investments. What’s 
worse than having no IPS? Having one that 
is not being followed. In addition, copies 
of any materials given to plan participants 
during an investment education meeting as 
well as the meeting sign in sheet and the 
forms of advertising used to draw attention 
that there was going to be a meeting. This 
is a great opportunity to indicate that plan 
participants received enough information 
to make investments decisions if they di-
rect their own investment under the Plan.

Any Distribution Forms and Checks
They may ask for them on an audit, but 

for plan records, it’s always important to 
have copies of all distributions and meth-
ods of payment. That includes loans; plan 
distributions, and hardship distributions. 
You will be surprised how many people 
go to the DOL complaining they didn’t re-
ceive their plan benefit when they didn’t.

Everything Else to Record
There are so many records associated 

with the day-to-day administration of a 
retirement plan that a plan sponsor should 
keep. Any records of contribution pay-
ments (whether they are salary deferrals or 

employer contri-
butions) should 
be kept. Any 
process to se-
lect or replace 
retirement plan 
providers should 
be documented 
as well includ-
ing the providers 
that were inter-
viewed and the 
reasoning behind 
the one the plan 
sponsor picked.

No excuses not 
to keep it

Besides the le-
gal and fiduciary 
respons ib i l i ty 
in keeping plan 
records, technol-
ogy allows for 
easier storage 
of plan records. 
A plan spon-

sor should invest in a good scanner and a 
computer system that allows for the stor-
age of these files. It’s a lot easier to manage 
than those old clunky file cabinets. We are 
in the 21st century and paper records are 
so 20th.  We remember the times that file 
cabinets could take up space, but a direc-
tory of plan records in pdf don’t. Despite 
scanning all plan files into pdf files for 
easy storage, I recommend that plan spon-
sor still keep copies of original signed and 
dated plan documents and amendments.


