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David Kappos, the Director of the U.S. Patent and Trademark Office, recently addressed the socalled “patent wars” impacting the software industry. Although he acknowledged several
concerns about patent quality, he also highlighted the importance of IP rights to the software
industry.
“Patent protection is every bit as well-deserved for software-implemented innovation as for the
innovations that enabled man to fly, and before that for the innovations that enabled man to light
the dark with electricity, and before that for the innovations that enabled the industrial
revolution,” Kappos stated. However, he also acknowledged that patent protection must be
“properly tailored in scope, so that programmers can write code and engineers can design
devices without fear of unfounded accusations of infringement.”
Kappos also debunked reports that the “patent wars” between companies like Samsung and
Apple signal that the system is broken. He cited a USPTO study that found that in over 80
percent of the smartphone lawsuits, the courts have construed the software patents at issue as
valid. He further noted that rejections in software patent applications taken to the USPTO
appeals board are upheld at a slightly higher rate than for the office as a whole, and those few
decisions appealed to the Federal Circuit are affirmed 95 percent of the time.
Kappos also noted that the changes implemented under the America Invents Act should improve
the quality of software patents. He specifically listed new procedures, such as post-grant
opposition, inter partes review, and covered business method patents review. He also noted that
additional changes are forthcoming as the USPTO completes the rollout of the AIA.
“So to the commentators declaring the system is “broken” I say: give it a rest already, and give
the AIA a chance to work. Give it a chance to even get started. But we’re not done. Not nearly,”
Kappos stated.
………………………………………………………………………………………………………………

About Sheldon Mak & Anderson
At Sheldon Mak & Anderson, we recognize that innovation is your competitive edge – and it
needs protection. As a full-service intellectual property firm with more than two decades of
experience, we provide local, regional, national, and international legal services in the following
areas: patents, trademarks, copyrights, trade secrets, IP litigation, international patent and
trademark prosecution, licensing, alternative dispute resolution, and green technology.

Contact our knowledgeable intellectual property attorneys today TOLL FREE at 1-855-UR
IDEAS (1-855-874-3327) or email us at tri@usip.com to find out how we can provide powerful
protection for your unique ideas.

