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INTRODUCTION

Welcome to DLA Piper’s Pensions Ombudsman 
Round-Up publication in which we report on recent 
determinations made by the Pensions Ombudsman 
(“PO”) and Deputy Pensions Ombudsman (“DPO”). 

In this edition we look at determinations from July and 
August 2015. 

The first case concerns the extent to which the 
employer has a duty to provide information to members 
about benefit options, in this case, ill health retirement 
and a serious ill health commutation lump sum. 

The second case concerns the calculation of a member’s 
benefits and is useful in that the PO expresses the view 
that trustees can defer taking action to equalise GMPs 
while this issue generally remains unresolved.

We then report on two determinations concerning delays 
in paying transfers. The first of these cases concerns a DB 
scheme and is useful for trustees in that the PO took a 
flexible approach to the statutory deadline for providing 
a statement of entitlement, and concluded that requests 
by the administrator for certain information before 
making the transfer did not constitute unreasonable 
delay. The second of these cases relates to a DC scheme 

and is notable for the PO’s comment that a month was 
a sufficient period to disinvest and pay the transfer, 
although the circumstances of the case were relatively 
unusual and it will therefore be interesting to see what 
comment is made in future cases on this point. 

In the May edition of Pensions Ombudsman Round-up we 
reported on the determination of the lead of a number 
of complaints concerning the review of commutation factors 
in the firefighters’ and police pension schemes. In this 
newsletter we report on subsequent developments in 
relation to these cases including an update from the 
PO in late August which includes some interesting 
commentary about the calculation of interest on late 
payments.

Finally, in the statistics section we provide a breakdown 
of the overall outcome of the July and August 
determinations. 

If you would like to know more about any of 
the items featured in this edition of Pensions 
Ombudsman Round-Up, please get in touch with 
your usual DLA Piper pensions contact or contact 
Cathryn Everest. Contact details can be found at the 
end of this newsletter.
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DUTY TO PROVIDE INFORMATION

FACTS

The Applicant in this case (PO-4855) is the member’s 
widow. The member became ill in November 2012 and 
died on 11 March 2013. A death in service lump sum 
of £85,857 has been paid to the Applicant. Under the 
scheme rules, had the member taken ill health retirement 
he could have applied to commute his benefits for a lump 
sum on the basis that his life expectancy was less than 
12 months. The serious ill health commutation lump sum 
would have been £154,311.

The member’s employer was aware that he was in ill 
health although it had not expressly been told that his 
life expectancy was less than 12 months. However, the 
Applicant claims that the employer was given sufficient 
information to determine this. She claims that the 
employer did not do enough to inform her and her 
late husband about his options. She considers that they 
should have obtained estimates of ill health retirement 
benefits, including the option to take a serious ill health 
lump sum, on his behalf.

PO’S CONCLUSIONS

The PO noted that whilst employment law requires 
employers to provide employees with a written 
statement setting out the essential terms of their 
contract, this information can be very basic and would 
not encompass the kind of information that the Applicant 
claims should have been provided.

The PO therefore considered whether the employer 
had a duty to provide information in accordance with a 
principle established by case law. This principle comes 
from a 1991 case in which the House of Lords found 
that a duty to inform employees about a contractual 
right could be implied into a contract of employment if: 
(i) the terms of the contract have not been negotiated 
with the individual employee; (ii) a particular term of the 
contract makes a valuable right available contingent upon 
the individual taking some action; and (iii) the employee 
cannot reasonably be expected to know of the term 
unless it is drawn to his attention. 

The first step for the duty to apply is that the relevant 
right must be a contractual one. The PO acknowledged 
that whether the option to take ill health retirement 
and a serious ill health lump sum is a contractual right 
is a grey area. However, in line with the approach taken 
by the Court of Appeal in a 2003 case, he assumed 
that it is for the purposes of his considerations. Whilst 
requirements (i) and (ii) referred to above for the 
duty to apply were met, the PO did not think that 
requirement (iii) was met because information about 
ill health retirement and serious ill health lump sums, 
including factsheets and the relevant forms to claim the 
benefits, was readily available on the scheme’s website. 
In her submissions, the Applicant had acknowledged that 
she was able to locate the information on the website 
quite easily when she looked for it. The PO therefore 
concluded that the relevant information was readily 
available without the employer needing to draw attention 
to it and there was no duty on the employer to obtain 
information on ill health retirement on the member’s 
behalf.

There was also disagreement as to whether the member 
had in fact applied for ill health retirement on or around 
25 February 2013. Applications for ill health retirement 
had to be made by filling out the relevant form. This had 
not been done and the PO therefore concluded that 
no application had been made but noted that, even if an 
application had been made on this date, because the rules 
required the member’s outstanding annual leave to be 
added to his pensionable service, it is likely that he would 
still have been in pensionable employment when he died. 

The outcome of this case supports already established 
principles about the extent to which employers 
have a duty to provide information to members 
and demonstrates the importance of ensuring that 
information about members’ options is readily available 
to them.
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EQUALISING GUARANTEED MINIMUM 
PENSIONS (GMPs)

FACTS 

The Applicant in this case (PO-4579) joined the relevant 
scheme on 1 August 1991 at which time its Normal 
Retirement Age (NRA) was 62½ for male members and 
60 for female members. However, the Barber judgment 
required equalisation from 17 May 1990. The scheme’s 
“Barber window” was closed on 17 November 1999 when 
the NRA for female members was increased to 62½. On 
1 January 2003 the scheme’s NRA was raised to 65 and 
the accrual rate was changed from 60ths to 67ths.

The Applicant became a deferred pensioner on 
1 August 2010. The scheme rules provide that his 
pension should be calculated in accordance with the 
rule for calculating pension at Normal Pension Date 
although based on Pensionable Service to, and Final 
Pensionable Salary at, the date of leaving Pensionable 
Service. The rule governing deferred pensions goes onto 
state that “the proportion of the Member’s pension which is 
attributable to Pensionable Service prior to 1 January 2003 
shall not be less than the amount the member would have 
been granted at age 62½ under the provisions of the Scheme 
in force on 31 December 2002 increased actuarially as the 
Scheme Actuary shall recommend and certify as reasonable 
having regard to the period between the Member attaining 
age 62½ and NPD...”.

The dispute relates to the correct method of calculating 
the deferred pension. The former actuary/administrator 
calculated the pension at NRA as £17,302. However, the 
current actuary/administrator calculates the pension at 
NRA as £18,195 which accounts for a “Barber underpin” 
check. 

The Applicant argues that the pension should be £18,668. 
His arguments include that: the actuarial enhancement 
for pre 2003 service should be applied to the whole 
benefit including the GMP (whereas the current actuary 
has only applied this to the excess over GMP and has 
applied statutory revaluation to the GMP); and the 
calculation method is incompatible with the Equality 

Act because it treats male members less favourably 
than female members due to their differing State 
Pension Ages.

PO’S CONCLUSIONS

It is notable that the PO stated that two actuaries “may 
quite properly hold different professional opinions about a 
particular matter” and that it is not for him to decide 
which of the two different methods developed by the 
actuaries in this case should be used. The PO concluded 
that the former actuary “would probably have had his 
reasons” for using a method which did not require an 
explicit Barber underpin check, and that it was the 
current actuary’s prerogative to formulate her own 
method involving a separate Barber underpin check 
which she deemed reasonable. The PO also concluded 
that as the rule on deferred pensions does not state 
that a uniform late retirement factor must be applied to 
the whole of the Applicant’s pension, applying different 
factors to the GMP and the excess over GMP did not 
contravene the rules.

The Respondents (the trustees and the actuary/
administrator) acknowledged that the scheme’s practice 
means that GMPs are not fully equalised between 
men and women but stated that they do not consider 
it appropriate to take steps on this issue while the 
position under law is still unclear. The PO considered 
this explanation to be reasonable and concluded that 
the Respondents can continue to defer taking action to 
equalise GMPs until the issue has been resolved.

This determination is particularly notable for the 
conclusions in relation to equalising GMPs. The 
Government announced in 2010 that GMPs should be 
equalised and a consultation on draft legislation followed 
in 2012. However, this legislation has yet to be finalised 
which leaves schemes containing GMPs in an uncertain 
position. It is therefore useful to see that the PO regards 
it as legitimate for schemes to defer addressing this issue 
until the law is clarified.
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FACTS

The Applicant was a member of a DB scheme from 
which he wished to transfer his benefits to a qualifying 
recognised overseas pension scheme (QROPS). 
His complaint (PO-5688) relates to the time taken by 
the administrator to complete two stages in the transfer 
process.

The first issue is the provision of a statement of 
entitlement. Under the legislation, the guarantee date 
in relation to a statement of entitlement must be within 
three months of the date of the member’s application. 
However, where the trustees are unable to comply with 
this timescale for reasons beyond their control, the 
guarantee date should be within such longer period not 
exceeding six months as the trustees may reasonably 
require. The member’s request was made towards 
the end of June 2011. The statement was issued on 
19 January 2012 with a guarantee date of 6 January 2012. 

Under the legislation, trustees have six months from 
the guarantee date to make the transfer. In this case, the 
transfer therefore had to be made by 6 July 2012. Before 
the transfer could be made, the administrator requested 
certain information including evidence of the Applicant’s 
identity and the completion of an HMRC form relating 
to GMPs. However, before the transfer was completed, 
new legislation was introduced which meant that from 
6 April 2012 any transfer to the QROPS would have been 
an unauthorised payment. The transfer was not therefore 
completed. 

The Applicant claims that had the administrator acted in 
accordance with its obligations the transfer could have 
been completed before 6 April 2012, and that he has 
been “financially penalised” by a fall in the transfer value 
of around £30,000. 

PO’S CONCLUSIONS

The administrator explained that the delay in providing 
the statement of entitlement was due to: (i) an 
amendment to the date of equalisation of benefits 

following which member benefits needed to be 
recalculated and a GMP reconciliation exercise was 
commenced; and (ii) uncertainty as to whether CPI or 
RPI revaluation should apply which was clarified in legal 
advice dated 21 December 2011. The PO stated that 
the delay beyond the six month period was a breach of 
the legislation but, in his view, there were valid reasons 
for this and the delay of just over four weeks was 
justified because otherwise the statement of entitlement 
may have contained an incorrect figure. Whilst there 
is no explicit requirement in the legislation to provide 
reasons for the delay, the PO thought that it would have 
been reasonable to communicate the reasons for the 
delay after three months had elapsed and certainly when 
six months had elapsed. He regarded the administrator’s 
failure to provide reasons as maladministration but 
did not make an award in relation to this as he did 
not think that the Applicant would have acted any 
differently had he been given reasons and considered 
that the Applicant’s failure to chase during the period 
of delay indicates that he has not suffered distress and 
inconvenience.

As to the transfer itself, the PO concluded that, 
in the interests of paying the correct benefits, the 
administrators were entitled to request evidence to 
confirm the Applicant’s identity. He also concluded 
that the administrators were entitled to request the 
completion of the HMRC form given that HMRC’s 
guidance stated that this was required where there is a 
GMP element to a pension being transferred overseas. 
The complaint was not therefore upheld.

TRANSFERS

This case is useful in demonstrating flexibility by the PO 
in his approach to the statutory deadline to provide a 
statement where there are valid reasons for the delay. 
However, given the PO’s finding of maladministration in 
relation to the failure to give reasons, where trustees do 
delay, it would be sensible to explain the reasons for this 
to the member.

DELAYS PROVIDING STATEMENT AND MAKING TRANSFER
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DELAY COMPLETING DC TRANSFER

TRANSFERS

FACTS

This case (PO-3658) concerns delays in processing a 
request to transfer from an occupational DC scheme to 
a Self-Invested Personal Pension (SIPP). The respondent 
is the principal employer and a trustee of the transferring 
scheme.

The setting up of the scheme had been outsourced to 
Tudor Capital Management Ltd (“Tudor”) which was 
appointed to provide trustee services and administer the 
scheme. Tudor provided trustee services to a number of 
schemes. In April 2010 the Pensions Regulator suspended 
Tudor from acting as trustees following the institution of 
criminal proceedings by HMRC. Tudor was removed as 
a trustee of the scheme with effect from 10 August 2010 
and was removed as scheme administrator by a letter 
dated 22 February 2012.

Under the scheme rules members have a right to 
request a transfer to another registered pension scheme. 
The Applicant first enquired about transferring his 
benefits in October 2012. In July 2013 he requested a 
transfer be made on 9 July 2013 and provided the signed 
transfer discharge form.

In September 2013 the Applicant was asked to sign 
a declaration which included confirmation of several 
matters including that he would take no action against 
the respondent and would indemnify it against all costs, 
losses, penalties, fines, liabilities and expenses it incurred 
as a result of the transfer. This request arose from 
concerns that Tudor remained the scheme administrator 
as it had failed to provide all material and documentation 
for the scheme, and that if the respondent acted 
unilaterally to make the transfer it could amount to a 
breach of trust, breach of duty or maladministration. 
The Applicant was not prepared to sign the declaration 
and so the transfer has not been made.

PO’S CONCLUSIONS

The PO concluded that the member had a right to 
transfer to a registered pension scheme (which the 
receiving scheme was) and that it was inadequate for 
the respondent to say that there was a problem with the 

administrator because, as a trustee, it had a joint duty 
to comply and therefore must process the transfer itself 
or appoint another administrator and make sure the 
transfer is completed.

Whilst the PO thought that the respondent was entitled 
to request its standard discharge in respect of the transfer, 
he did not think it had a right to request the further 
declaration in September 2013. He regarded the attempt 
to exclude any further liability as an attempt to settle 
potential claims in respect of anything they may have done 
in return for doing something which they had no legal right 
to refuse.

The PO took the view that one month from the date on 
which the completed standard discharge form was sent 
to the respondent would have been reasonable time to 
disinvest the member’s holdings and make the payment. 
He therefore made a direction to cover the financial 
loss of the cost of purchasing the difference (if any) 
between the shares that would have been purchased 
in the receiving fund if the transfer had been paid on 
1 August 2013 and those that can be purchased when the 
transfer is actually made, and directed the respondent to 
pay £500 compensation for distress and inconvenience.

On the face of it, the conclusion that one month 
is a reasonable period to make the transfer seems 
somewhat contradictory to the previous case 
concerning a DB scheme where the transfer process 
had already taken around three months when the 
request was suspended. However, as well as the fact 
that it concerns a DC scheme, another key distinction 
in this case seems to be that the PO regarded the 
respondent as having all the information needed to 
make the transfer (and as unreasonable to request 
the further declaration) whereas, in the previous case, 
information was still being provided. In any event, the 
circumstances of this case were unusual and therefore it 
will be interesting to see what conclusions are reached 
in any future cases about delays in paying transfers from 
DC schemes.
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BACKGROUND

In the May edition of Pensions Ombudsman Round-Up 
we reported on a determination of the previous Pensions 
Ombudsman in relation to a complaint (which was 
the lead of a number of complaints on the same issue) 
against the Government Actuary’s Department (GAD) 
concerning the review of commutation factors in the 
firefighters’ and police pension schemes (PO-1327). 

The issue arose because in the early 1990s GAD 
changed from instigating reviews to waiting to be asked 
to do so. The previous PO concluded that there was 
maladministration by GAD in acting inconsistently 
with the scheme’s rules without having first properly 
considered whether it was permitted to act as it was.

The previous PO directed GAD to notify the scheme 
administrator of the factor that would have applied 
to the Applicant if the tables had been reviewed in 
December 2004, and stated that if the factors are 
changed in the Applicant’s favour, unless the relevant 
authority resists, this will result in an automatic payment. 
The previous PO also expressed the hope that the 
relevant bodies will swiftly take steps to deal with the 
position of other affected retired firefighters and police 
so that it will not be necessary for their complaints to be 
pursued. 

DEVELOPMENTS IN JULY AND AUGUST

On 3 July GAD published an update reporting that: 
it and the Government accepted the previous PO’s 
determination in full; it had complied with the required 
actions in relation to the lead complaint; and it was 
working with the relevant Government departments to 
facilitate redress in other cases. Subsequently, documents 
prepared by GAD were issued in July and August which 
include tables of factors to be used in calculating redress 
and detailed guidance for scheme administrators to aid 
them in calculating the amounts owed to individuals.

On 24 August the current PO issued an update setting 
out his response to a number of recurring themes in 
enquiries about these schemes including the following.

 ■ There are potentially some 34,000 individual cases 
to process and in theory every one of the retired 
members could complain to the PO. The PO is 
satisfied that the parties are looking at the steps to be 
taken in these cases but because complex actuarial, 
policy, funding and taxation issues have to be worked 
out and the numbers affected are so large, it will take 
a little time to sort out. The PO has therefore decided 
that at present he will not deal with enquiries or 
complaints about the time it is taking or suggestions 
that the authorities will not pay.

 ■ As to the direction in the lead complaint that simple 
interest should be paid on any additional lump sum 
due at the “base rate for the time being payable by 
the reference banks, from the due date to the date the 
additional sum is paid from the Scheme”, the PO states 
that he believes that the rate for the time being 
quoted by the reference banks means the rate should 
alter as it changes over time, and that this is fair to all 
parties.

REVIEW OF COMMUTATION FACTORS

Legislation states that if the PO directs a person to 
make a payment in respect of a benefit under the 
scheme which, in the PO’s opinion, ought to have 
been paid earlier, he may also direct the payment of 
interest. The legislation also states that the relevant 
rate of interest is “base rate for the time being quoted 
by the reference banks”. Whilst the terms base rate and 
reference banks are defined, it is not clear whether the 
phrase “for the time being” means the rate as at the 
point of payment or the rate as it has changed over 
the period of delay. Whilst it is specifically given in the 
context of these cases, it is nevertheless useful to see 
the PO’s view as to what this means.
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STATISTICS

JULY

NUMBER OF DETERMINATIONS 18

SCHEME TYPE Public service scheme 10

Private sector scheme 8

OUTCOME Upheld 8

Partly upheld 2

Not upheld 8

AWARDS FOR DISTRESS AND 
INCONVENIENCE*

Lowest award £200

Highest award £750

AUGUST

NUMBER OF DETERMINATIONS 3

SCHEME TYPE Public service scheme 3

Private sector scheme 0

OUTCOME Upheld 1

Partly upheld 1

Not upheld 1

AWARDS FOR DISTRESS AND 
INCONVENIENCE*

Lowest award £200

Highest award £500

*  For these purposes, awards are considered by looking at what is payable by a single respondent to a single applicant. There may be some awards 

that are, in aggregate, higher than the awards listed here because more than one respondent is directed to make a payment in the same case.
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