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In 2014, the Small Business Administration reported that almost a quarter of approximately $367 billion 
of eligible funding for small business contracting, or roughly $91.7 billion, was awarded to small 
businesses as prime contractor, exceeding the federal government’s goal.[1] These latest numbers 
reflect a growing trend and mirror similarly strong numbers for fiscal year 2013.[2] The general increase 
in small business contracting has tracked across all of the SBA’s business assistance programs, including 
programs designed to assist disabled veterans, economically disadvantaged business owners, and 
women to compete in the federal marketplace.[3] By most accounts, fiscal year 2015 saw similarly 
robust contracting activity with small businesses. 
 
Not surprisingly, as federal contracting dollars awarded to small businesses increase, so has the 
government’s focus on identifying and prosecuting small business certification fraud. As demonstrated 
by a number of recent cases and studies, the U.S. Department of Justice has ramped up efforts to 
identify and punish false certifications made in connection with SBA programs and is using the wide net 
of the False Claims Act to do so. In light of these trends, now, more than ever, small businesses seeking 
out these federal dollars and contracting opportunities, and large businesses working with them, are 
best served by understanding the lasting impacts of running afoul of the FCA. 
 
Settlements Related to Businesses Owned by Disabled Veterans 
 
In fiscal year 2015, the DOJ secured settlements from small businesses falsely asserting eligibility for the 
service-disabled veteran-owned small business program.[4] The DOJ’s scrutiny focused on whether the 
companies performing the work were front companies, with larger, affiliated companies receiving the 
benefits of the contract. Key settlements include: 
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 In March 2015, Gilbane Building Company agreed to pay $1.1 million to resolve 
FCA allegations that a company with which it merged had created a front, 
Veterans Constructors Incorporated (VCI), to obtain a Coast Guard contract 
designated for SDVOSBs.[5] In addition to being owned and operated by a 
service-disabled veteran, in order to qualify as an SDVOSB, a company cannot 
be affiliated with a large company. The government alleged that VCI was 
improperly created merely as a contracting vehicle. The settlement included 
five annual contingency payments that equal one percent of VCI’s total annual 
revenues. 

 

 Late in 2014, North Florida Shipyards and its president agreed to pay $1 million 
to settle claims brought by a qui tam relator under the FCA that they created a 
front company to obtain Coast Guard contracts set aside for SDVOSBs.[6] 
Although the front company appeared to meet SDVOSB requirements, North 
Florida Shipyards was, in fact, performing all of the work and receiving all of the 
profits, rendering the invoices submitted to the federal government fraudulent. 
In addition to the monetary penalties, in December 2013, the SBA suspended 
North Florida Shipyards, its president, the front company and three other 
individuals from all government contracting. 

 
FCA Settlements Related to 8(a) and HUBZone Programs 
 
The SBA’s 8(a) and HUBZone programs for disadvantaged businesses also served as the basis for FCA 
settlements in the past fiscal year.[7] Contractors eligible for the 8(a) and HUBZone programs may 
receive sole-source contracts. 
In July 2015, LB&B Associates Inc. and its two principals agreed to pay $7.8 million to settle allegations 
that it falsely certified to the federal government that it was eligible to participate in the SBA’s 8(a) 
program.[8] Two former employees, qui tam relators who will receive $1.5 million as part of the 
settlement, alleged that LB&B had falsely represented that its operations were controlled by a socially 
and economically disadvantaged person. As a result, each invoice submitted for payment under LB&B’s 
8(a) set-aside contract constituted a false claim under the FCA. 
 
In April 2015, Air Ideal Inc. and its majority owner agreed to pay $250,000 plus 5 percent of gross 
revenues over the next five years to settle FCA violations related to false certifications that Air Ideal was 
a HUBZone company.[9] Air Ideal secured various contracts by falsely claiming that its principal office 
was in a HUBZone designated area when it only maintained a “virtual office” in the designated area 
where no employees worked. As part of its efforts to establish HUBZone certification, Air Ideal 
fabricated lease agreements and other documents. The complaint, also brought by a qui tam relator, 
alleged violations of the FCA and the Financial Institutions Reform, Recovery and Enforcement Act of 
1989. 
 
Focus on Women Majority-Owned Small Businesses in Fiscal Year 2016 
 
Although there were no recorded settlements concerning WOSB[10] fraud in fiscal year 2015, 
government reports and recent FCA activity suggest that the DOJ will pay close attention to such 
majority-owned women businesses that qualify under these programs in the coming fiscal year. As of 



 

 

Oct. 14, 2015, WOSBs are eligible for sole-source contract awards.[11] 
 
On May 14, 2015, the SBA Office of Inspector General published a report which reviewed, among other 
things, whether WOSB awards complied with set-aside requirements.[12] Based on a sample set, the 
OIG concluded that a significant percentage of awards was made to companies that failed to provide 
required documentation establishing eligibility. Of the remaining awards reviewed, a majority were 
made to companies that did not provide required documentation demonstrating that the contracting 
officers had verified they completed the requirements to be considered for the WOSB program, 
including that the company was controlled by women. 
 
The OIG’s report came on the heels of a study conducted by the U.S. Government Accountability Office 
in October 2014 that concluded the SBA “has yet to develop procedures that provide reasonable 
assurance that only eligible businesses obtain WOSB set-aside contracts.” [13] In so finding, the GAO 
noted that in 2012 and 2013, “SBA found that more than 40 percent of businesses (that previously 
received contracts) it examined for program eligibility should not have attested they were WOSBs.” 
 
The OIG and GAO reports are likely to thrust the WOSB program into the spotlight moving forward. Just 
this month, the DOJ intervened in an FCA action alleging that an aerospace contractor falsely certified 
that it was a WOSB to obtain a competitive advantage in securing subcontracts funded by the federal 
government.[14] As a result of the misrepresentation, the DOJ asserted that the defendant was paid 
approximately $48 million from prime contractors that originated from the federal government as a 
result of fraudulently certified claims for payment. The contractor and its former president recently 
agreed to settle the allegations for approximately $20 million.[15] 
 
Lessons for Small and Large Businesses Alike 
 
In the past year alone, the DOJ has demonstrated its sustained interest in small businesses by 
investigating and securing FCA settlements against companies that made false certifications under 
various SBA programs that assist businesses owned or operated by veterans, economically 
disadvantaged individuals, and/or women. As the DOJ continues to find fertile ground in false 
certification settlements, small businesses and their individual owners and operators will face growing 
scrutiny under the FCA and be subject to the ripple effect of the various penalties that companies face 
under that statute. 
 
The DOJ’s inquiries are not limited to small businesses directly benefiting from the false certifications. 
The DOJ is looking at larger companies that act as prime contractors and that are suspected of setting up 
front companies or other improper relationships to take advantage of SBA program benefits. At a 
minimum, large businesses must take care to ensure that small businesses that serve as subcontractors 
have met and properly certified these requirements because DOJ is taking actions against both the 
prime contractors and subcontractors to which federal dollars flow. This exposes large businesses to FCA 
liability for a small business subcontractor’s certification fraud if they had actual knowledge of the fraud 
or acted with reckless disregard for the truth of the small business certification. 
 
When one examines (1) the growing availability of federal contracting dollars for businesses that qualify 
for SBA program benefits; (2) the DOJ’s recent settlements and investigations; and (3) the DOJ’s 
increased focus on whether companies are properly submitting documentation and certifying that they 
meet statutory requirements, certain key takeaways emerge: 
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 Small businesses seeking to qualify for SBA programs must understand not only 
the statutory requirements they must meet to qualify for the program, but also 
the broad criminal and civil ramifications of violating the FCA for improper or 
false certifications related to those program contracts. For example, small 
businesses should understand that a company can violate the FCA even if it 
does not have actual knowledge that a certification submitted to the federal 
government is false. 

 

 Small business contractors should be vigilant when certifying their status for 
various SBA programs. They should also update their status periodically and 
when necessary to ensure that they remain in compliance with SBA 
requirements. 

 

 Large contractors should verify the eligibility of any small business 
subcontractors prior to including those subcontractors in proposals for 
government work. 

 

 Large contractors should also ensure that all subcontracts contain 
indemnification clauses that shield the large contractor from civil liability for 
misrepresentations, false statements or claims, or false certifications 
perpetrated by subcontractors. 

 

 Even if the large contractor lacks the requisite scienter to be found liable under 
the FCA, larger businesses (with larger balance sheets) are still likely to be 
targeted by relators and the DOJ in allegations of potential fraud. They will face 
significant litigation costs to establish that they did not have the necessary 
knowledge of a subcontractor’s fraudulent certifications. Thus, large 
contractors must be careful and diligently select as subcontractors only those 
small businesses that definitively can establish their proper certification under 
SBA programs. 

 
As federal dollars continue to be made available under these programs, and as the federal government 
strives to meet its own goals for awarding eligible funding for small business contracting, both small and 
large businesses will continue to find themselves at risk for exposure to the many pitfalls of the FCA. 
Watching the evolution of government enforcement and prosecution trends under these programs will 
be an important aspect of staying ahead of those trends. 
 
—By Bradley D. Wine and Sandeep N. Nandivada, Morrison & Foerster LLP 
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co-chairman of the firm’s government contracts practice. Sandeep Nandivada is an associate in the 
firm’s Northern Virginia office. 
 
This article is part of a monthly column by Morrison & Foerster discussing issues related to False 
Claims Act litigation and enforcement. To read previous articles, click here. 
 
The opinions expressed are those of the author(s) and do not necessarily reflect the views of the firm, its 
clients, or Portfolio Media Inc., or any of its or their respective affiliates. This article is for general 
information purposes and is not intended to be and should not be taken as legal advice. 
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