
W
ith the recent announcement by Governor Arnold Schwarzeneg-
ger that California public school districts must cut costs by an 
additional $4.2 billion for school year 2009/2010, schools 
that had already dismantled vital education offerings such as 
summer school only six months earlier are now facing the un-

imaginable-additional teacher layoffs, increases in class sizes (again) as well 
as eliminating what many thought were “givens,” such as school transporta-
tion and routine maintenance. 

Special education, once an off-limits area protected by a host of federal 
laws - the Individuals with Disabilities Education Act and Section 504 of the 
Rehabilitation Act in particular - has also come under scrutiny as an area ripe 
for squeezing. Indeed, dozens of publicly funded health and human services 
programs serving the same population - Regional Center services, Child 
Welfare Services Program, Healthy Families and In-Home Supportive Services 
Programs - have already been slashed by hundreds of millions of dollars, 
putting an even greater burden on schools, which now serve as the stop-gap 
measure of last resort for many families struggling in a state that has 11.9 
percent unemployment.

But before schools consider slashing special education services, they had 
better consider the June, 2009 Supreme Court decision (Forest Grove School 
District v. T.A), which grants parents the right to reimbursement for private 
school education if the “free and appropriate education” criteria-as called 
for in the Individuals with Disabilities Education Act and Section 504 - are 
not met, regardless of whether or not their child has been enrolled in his or 
her local school and whether or not that child has received special education 
services there or not.

In the 6-3 decision, the Supreme Court held that “...we conclude that [Indi-
viduals with Disabilities Education Act] authorizes [tuition] reimbursement for 
the cost of private special education services when a school district fails to 
provide a “free and appropriate education and the private-school placement 
is appropriate, regardless of whether the child previously received special 
education or related services through the public school.” 

Bolstering this decision is the Individuals with Disabilities Education Act’s 
“child fi nd” 
requirement, 
which calls 
for districts to 
“identify, locate 
and evaluate 
all children with 
disabilities” 
to ensure they 
receive needed 
special educa-
tion services. 
The Forest 
Grove School 

District circumvented that statute by refusing to grant T.A., the student and 
plaintiff in the underlying case, an individualized education program  despite 
years of correspondence from his parents substantiating T.A.’s inability to 
access the curriculum due to his diagnosis of attention defi cit hyperactivity 
disorder, depression and a learning disorder.

Moreover, the Supreme Court stated: “Indeed, by immunizing a school dis-
trict’s refusal to fi nd a child eligible for special education services no matter 
how compelling the child’s need, the School District’s interpretation [of the 
statute] would produce a rule bordering on the irrational.” This would “leave 
parents without relief in the more egregious situation in which the school 
district unreasonably denies a child access to such services altogether.”

The Supreme Court concluded: “...[Individuals with Disabilities Education 
Act] authorizes [tuition] reimbursement for the cost of private special educa-
tion services when a school district fails to provide a “free and appropriate 
education” and the private-school placement is appropriate, regardless of 
whether the child previously received special education or related services 
through the public school.” 

The unequivocal mandate by the Supreme Court is that schools work within 
both the spirit and the letter of Individuals with Disabilities Education Act. As 
such, school administrators must realize that denying a child’s disability is no 
longer an option to getting around offering the child an individualized educa-
tion program or special education support. Nor is it wise to tempt parents 
to remove their children from 
public school special education 
programs for more enriched and 
costly private learning environ-
ments.

Defending a school district’s de-
cision to deny services can be ex-
pensive, too. Districts that choose 
to go this route must decide if 
their actions are truly justifi ed-or 
if the dollars spent in opposition 
would be better spent prepar-
ing today’s students, including 
those served by special educa-
tion departments, for tomorrow’s 
workplace challenges. 

Public schools’ commitment to special education has already proven its 
worth, paying off in dividends that enrich the broader pool of public school 
students, many of whom are also challenged to stay in school. 

Rethinking education for those who learn differently and recognition of 
“multiple intelligences” has motivated educators to create “differentiated cur-
riculum,” which offers individualized approaches to what students learn, how 
students learn and how students demonstrate what they have learned. This 
advancement in differentiated instruction helps keep all students engaged in 
learning, whether challenged by disabilities or not. 

In a time when more than 120,000 California public high school students 
drop out annually costing the state over a billion dollars a year in criminal 
justice costs alone, this contribution from the special education community 
could not be more welcome.

Given the link between well-funded, exceptional educational opportunities 
and a robust economy, California policymakers are making an egregious error 
agreeing to cut funds for education while simultaneously forcing schools to 
pick up the slack from slashed health and human service agency cuts.

California’s State Superintendent of Public Instruction Jack O’Connell 
underscored this when he said, “Preparing students for productive futures is 
a critical mission of our government, and it is vital for our state’s long-term 
success that we have an educated, highly skilled workforce that can compete 
in the global economy.”

But the superintendent’s wise words fall on apparently deaf ears as 
Schwarzenegger’s advisors look for the money they need in the already 
picked pockets of those attending the state’s public schools and institutions 
of higher learning.

For the time being, federal law protects special needs children if their par-
ents are engaged in the process of procuring them their “free and appropriate 
education,” as spelled out in the Individuals with Disabilities Education Act. 
If schools foolishly decide to ignore or make an end-run around the federal 
statutes in the Individuals with Disabilities Education Act, they are playing a 
dangerous shell game not only with what few funds they have, but with the 
futures of all the children they are charged with educating.

T
he problems associated with the hourly 
billing model have been placed under 
an increasingly harsh light as economic 
conditions deteriorated during this busi-
ness cycle. Predictably, the hourly billing 
model began to wither. Its saving grace 
has been the three dimensional intersec-
tion of inertia, general risk aversion and 

a “devil you know” mentality. But the budget restraints 
of the new economic reality have caused a growing 
number of inside lawyers to more aggressively seek al-
ternatives to the billable hour. Understandably, there are 
questions regarding what works and how to distinguish 
between true “win-win” propositions and proposals that 
simply lock in law fi rm profi t via slick new packaging of 
the same old stuff. 

One note 
at the outset. 
Lawyers are 
trained to 
look for the 
exception to 
the rule, and, 
as a class, 

are very good at it. Should you feel the temptation to look 
for exceptions to the propositions I discuss, save your 
energy. While perfectly compatible with every kind of mat-
ter, these ideas are offered in the context of bread and 
butter, ordinary course litigation. Try to be different and 
imagine circumstances where these propositions 
can apply. Failure to achieve perfection should 
not impede movement to the better.

The old adage that you get what you pay for is 
particularly apt with respect to fees. This adage is 
really a take-off of the equally old and true adage 
that money talks. If you pay for hours, that’s what 
you will get. The new reality has helped clients ap-
preciate that they do not want hours, so they are 
learning not to pay for them. But what should they 
be replaced with? The most common objectives 
are better results (total costs), reduced costs to 
obtain results (fees), budget certainty and speed 
of resolution. The alternative fee agreement 
system that I will discuss refl ects the certainty 
that lawyers will respond to fi nancial motivation 
and produce better behaviors when incentivized 
to do so.

Fixed fees obviously provide the budget cer-
tainty sought by most clients. One of the most 
oft-heard criticisms of fi xed fees, however, is that 
lawyers have an incentive to push work down to 
lower-priced attorneys and to stop working when 
the maximum fee is reached. The best way to 
address this concern is to require outside coun-
sel to have “skin in the game,” that is, to make 
a certain percentage of the fee dependent on 
the result obtained. This approach is commonly 
referred to as a holdback model, and typically re-
quires a minimum of 20 percent of the fee to be 
placed into a “holdback bucket.” Depending on 
the result obtained, anywhere from none of the 
bucket to a predetermined multiple of the hold-
back amount is paid when the result is obtained. 
The bucket amount is a compelling incentive for 
counsel to have the work performed by the best, 
experienced talent rather than downstreaming 
work to inexperienced lawyers.

Perhaps the most oft-asked question is how to deter-
mine the appropriate fee amount. The easiest way to 
determine a fi xed fee is to mine historic data and use 
historic averages for similar cases as a starting point.  
For this fee structure to yield savings, historic data must 
be the starting point from which reductions are negoti-
ated. Not modest reductions, but material ones-on the 
order of 20 to 30 percent. How can these reductions be 
justifi ed? First, the historic numbers have the law fi rms’ 
profi t included. In cases where hourly rates were paid, 
those rates had the fi rm’s profi t built in, and the fi rm did 
not take on any fi nancial risk.

The second reason for downward movement off historic 
averages is that the fi xed fee structure should cause 
the fi rm to behave differently. Firms billing by the hour 
tend to do more work than is necessary because the 
billing model motivates that behavior. Firms applying the 
fi xed fee with results incentive do what is necessary, but 
eschew all unnecessary work as it eats into their profi t 
margin. Firms also work harder to settle cases earlier 
within the targeted range in order to reduce transaction 
costs, thus increasing profi t margin. With these behav-
iors fully incentivized, one would expect transaction costs 
to be lower than historic averages.

In the absence of enough data, there is some uncer-
tainty about how to set a fi xed fee. In this situation, many 
fi rms resort to the approach used to budget a case: 
fi gure out the tasks to be done, how many hours those 
tasks will take and who will perform them, multiply hours 
by the relevant hourly fee and then add the results. Many 
fi rms add a cushion, either in terms of the number of 
hours or simply by adding some percentage to the pre-
liminary total. That number becomes the fi rm’s proposed 
fee.

The problem with this approach to determining the 
amount of the fi xed fee is that it locks in the fi rm’s profi t, 
sort of a “heads-I-win-tails-I-win” approach that is an ut-
ter anathema to real fi xed fee protagonists. If the client’s 
sole goal is budget certainty, this approach suffi ces. But 
if costs savings, better results and risk-sharing are objec-
tives, this approach reveals the proponent to be nothing 
short of a bad pretender. For this reason, it is essential 
that any potential buyer ask its fi rm how the fi rm calcu-
lated its proposed fee.

Here are some other hints. Do not include the cost of 
trial in the fi xed fee proposal. Ninety-fi ve percent of all 
cases settle. A trial component only drives up the total 
the client will have to pay. If you are uncertain as to the 
real value of the case, structure the fee into subparts 
so you do not have to pay additional pieces if the case 
settles early. Ask for references. Firms that are com-
mitted to fi xed fees and use them to save their clients 
money should have large supply of cheerleaders who will 
proclaim great economic results. Finally, look for project 
management details. A fi rm that does not excel at project 
management cannot maximize its profi t margin. The 

absence of such skills is a tell.
In real estate, it’s location, location, location. The 

alternative fee version is model, model, model. A law 
fi rm’s business model will determine whether a fi xed fee 
proposal is bona fi de or a marketing gimmick. Fixed fees 
place a premium on senior, experience lawyers. Experi-
enced lawyers are much more effi cient and capable of 
differentiating work that is critical to the outcome and 
work that is not. 

I
n a traditional law fi rm, power fl ows to “rainmakers,” 
the lawyers who generate revenue. There is little con-
cern about profi tability, because hourly rates have the 
fi rm’s profi t built into them and realization rates show 
how much profi t the fi rm is retaining. As a result, 

the fi rm’s rainmakers are motivated to extract more from 
their clients’ wallets. At the same time, associates are 
indoctrinated with the need to billable hour targets, that 
good enough is not acceptable and that more hours in the 
pursuit of perfection, even on simple, routine issues or 
matters, is excellent lawyering and not only justifi able, but 
essential to making partner. These days, the message to 
associates is even starker: meet your billable targets or 
lose your job.

Over time, these institutional and cultural messages 
have become integral components of most fi rms’ DNA. A 
fi rm that does not aggressively seek to alter this institu-
tional DNA will fi nd it impossible to embrace the model 
on which effective alternative fees are based-experienced 

people doing those things necessary to a successful out-
come, but nothing more, looking for ways to reduce time 
on a matter, not increase it. A fi rm cannot have partners 
seeking to advance and accumulate power based on the 
revenue billed scorecard while another group is focused 
on profi t margins and cost control. This schizophrenia is 
no healthier in law fi rms than it is in humans.

The hallmarks of fi rms that have made the kind of cli-
ent-focused commitment to alternative fees that will pay 
off for the client are those that have dramatically altered 
their leverage, focusing on experience and production 
instead of body count. In these fi rms, senior associates 
and young partners are the foundation on which a team 
is built because they are starting to have the experience 
needed to provide value. The benchmark fi rm will not be 
bringing in legions of rookies and then suffering through 
turnover at double-digit fi gures. The fi rm will invest heavily 
in the training of its people because it will be relying on 
them to produce results quicker and thus improve the 
fi rm’s profi t margins. The lawyers in the fi rm will have ex-
traordinary insight into the fi rm’s cost structure, because 
no one’s costs is critical to being able to determine one’s 
profi t margins. These fi rms will be relentlessly focused on 
lowering costs and streamlining work and work processes 
because these things also will add to the bottom line. The 
differences are ones business people know well as the 
difference between a business that must continuously 
become more effi cient and those that engage in cost-plus 
billing, which do not face the same pressure.

The relationship between business and its lawyers is on 
the cusp of tectonic change. That this chance will come 
is certain. As is true in a period of great change, some 
will take advantage of the situation to improve and better 
position themselves for the future. Others will simply seek 
to take advantage of the situation for more immediate 
gain. Still others will hope that the inevitable change is 
not inevitable at all - or at least can be put off to another 
day (when they are no longer so personally affected). The 
challenge to business is to align with those fi rms that are 
using the current environment to remake themselves into 
a business based on a model that aligns the fi rm’s inter-
est with that of its clients and not be victimized by fi rms 
looking to extract the last dollar from the old model.

JEFFREY CARR is vice president, general counsel and 
secretary of FMC Technologies Inc. PATRICK LAMB is a 
founding member of Valorem Law Group, a fi rm that represents 
businesses in disputes using non-hourly billing arrangements. 
PATRICK J. MCKENNA (www.patrickmckenna.com) works 
with the top management of premiere law fi rms to discuss, 
challenge and escalate their thinking on how to effectively manage 
and compete. EDWIN B. REESER is a business lawyer in 
Pasadena specializing in structuring, negotiating and documenting 
complex real estate and business transactions for international 
and domestic corporations and individuals. He has served on the 
executive committees and as an offi ce managing partner of fi rms 
ranging from 25 to over 800 lawyers in size.
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