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EDITOR’S NOTE

The major development in the Hong Kong capital markets since our last
issue was undoubtedly the coming into effect on October 1, 2013 of the
SFC’s revisions to the sponsor regime, and the related Listing Rule changes
published by the Exchange in July. We examined these in a previous issue
and client alert, but in this issue we review the numerous new and updated
guidance letters issued by the Exchange in relation to the Listing Rule
changes.

Other key developments highlighted in this issue include:

« the joint policy statement of the SFC and the Exchange regarding the
listing of overseas companies;

« new and updated guidance letters on pre-IPO investments, long
suspended companies, property valuation reports and more; and

« the SFC’s enforcement action against China Metal Recycling, in the first
exercise of the SFC’s winding-up power under Section 212 of the SFO.

We hope you find the articles interesting and helpful.
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NEW SPONSOR REGIME -
GUIDANGE LETTERS

Amendments to the Listing Rules, which complement the
Securities and Futures Commission’s (“SFC”) new regime
regarding sponsors, came into effect on October 1, 2013 (for
more details please see our client alert at this link: http://
www.mofo.com/files/Uploads/Images/130731-Hong-
Kong-Stock-Exchange.pdf). To complement those Listing
Rule changes, the Stock Exchange of Hong Kong Limited
(“Exchange”) published a series of new Guidance Letters in
July, and key points from these are set out below (as updated
in September 2013, where applicable), with the reference
numbers in italics where the subject matter concerns
administrative rather than disclosure issues:

GL63-13: Material non-compliance incidents:
disclosure in listing documents. The listing document
should disclose:

«  Reasons for the incidents of non-compliance, the nature
and extent of the breaches, corresponding risk factors,
and the identity and position of the directors/senior
management involved;

+  Whether the applicant has been or will be charged or
penalized for the non-compliance incidents during the
track record period and up to the latest practicable date
(with confirmation from the competent authorities, and
a legal opinion on their competence) and, if so, the actual
or maximum penalty, whether the applicant has made
any provision, and the potential operational and financial
impact on the applicant;

«  How and when rectification action was or will be taken,
enhanced internal controls, any independent internal
control expert engaged to review the internal controls,
its terms of engagement, findings and recommendations,
and the timing of the applicant’s implementation of the
recommendations; and

«  Ifthe Exchange accepts that the non-compliance can only
be rectified after listing, the legal adviser’s view on whether
there is any impediment to rectifying it, and an undertaking
by the applicant to update investors on progress.

For a copy of Guidance Letter GL63-13, please follow this
link: http://www.hkex.com.hk/eng/rulesreg/listrules/
listguid/iporq/Documents/gl63-13.pdf

GL62-13: Directors, supervisors and senior
management: disclosure in listing documents.

The Exchange provided guidance on the information to

be included in the summary (in tabular format) at the

front of the relevant section, information to be included in
biographies, verification of universities’ accreditation, and
other disclosures such as remuneration and incentive plans
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for senior management and key employees. For a copy of
Guidance Letter GL62-13, please follow this link: http://

www.hkex.com.hk/eng/rulesreg/listrules/listguid/iporq/
Documents/gl62-13.pdf

GL61-13: Review of the Exchange’s decisions to
return listing applications: accelerated procedures.
The Guidance Letter sets out:

e A sample timetable for accelerated review of a Listing
Division decision to return a listing application during
or following the three-day check period, or a Listing
Committee endorsement of such a decision, including
required actions by applicants or sponsors at each stage;

» A flowchart on the IPO vetting procedures and the
publication of a proof prospectus which is substantially
complete and submitted together with a listing
application (“Application Proof”) and a Post Hearing
Information Pack (“PHIP”).

For a copy of Guidance Letter GL61-13, please follow this
link: http://www.hkex.com.hk/eng/rulesreg/listrules/

listguid /iporq/Documents/gl61-13.pdf

GL60-13: Expert opinions in Application Proofs:
confirmations required.

«  For an expert report (such as a property valuation report,
Competent Person’s Report or valuation report, but not
a statement or opinion), no signed copy is required when
the Application Proof is submitted.

e However, the expert must confirm to the applicant (with a
copy to the sponsor, the Exchange and the SFC) when the
Application Proof is submitted that no material change is
expected to the expert opinion in the Application Proof,
based on work done as of the date of confirmation. The
expert’s confirmation can be made subject to unforeseen
events occurring after submission of the Application
Proof which are outside the control of the expert, and the
Guidance Letter sets out a sample form of confirmation.

For a copy of Guidance Letter GL60-13, please follow this
link: http://www.hkex.com.hk/eng/rulesreg/listrules/

listguid/iporq/Documents/gl60-13.pdf

GL59-13: Management discussion and analysis
(“MD&A”) on historical financial information in
listing documents. The Guidance Letter sets out principles
for MD&A preparation generally, and also guidance on the
following parts of the MD&A section: key factors affecting
the results of operations, critical accounting policies and
estimates, review of historical results, financial position and
cash flows, and liquidity and capital resources. For a copy

of Guidance Letter GL59-13, please follow this link: http://

www.hkex.com.hk/eng/rulesreg/listrules/listguid/iporq/
Documents/gl59-13.pdf

(Continued on page 4)
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GL58-13: Confirmations required on the
accountants’ report, pro forma financial information
and profit forecast in Application Proofs and
subsequent draft listing documents. When the
Application Proof is submitted, either (a) it must be
accompanied by signed copies of the accountants’ reports on
(i) historical financial information, (ii) the pro forma financial
information, and (iii) any profit forecast (the “Reports”),

or (b) where the financial information is not in final form, it
must be in an advanced form, and the reporting accountants
must confirm to the applicant (with a copy to the sponsor,

the Exchange and the SFC) that no significant adjustment is
expected to be made to the draft Reports based on the work
done as of the date of the confirmation. (Such a confirmation
must also be provided if the financial information is updated
because of a delay in the Listing timetable). For a copy of
Guidance Letter GL58-13, please follow this link: http://

www.hkex.com.hk/eng/rulesreg/listrules/listguid/iporq/
Documents/gl58-13.pdf

GL57-13: Logistics for publishing Application Proofs,
PHIPs and related materials on the Exchange’s website.
The Guidance Letter sets out:

«  The minimum warning and disclaimer statements
for publication of Application Proofs and PHIPs,
and the recommended redactions in an Application
Proof for publication on the Exchange’s website (“AP-
Publication”) and also in a PHIP for such publication.

File specifications and submission procedures for
submission through the e-Submission System, including
recommended templates for submissions by sponsors.

For a copy of Guidance Letter GL57-13, please follow this
link: http://www.hkex.com.hk/eng/rulesreg/listrules/
listguid/iporq/Documents/gl57-13.pdf

GL56-13: Guidance on (i) disclosure requirements
for substantially complete Application Proofs, (ii)
the Exchange’s three-day checklist for pre-vetting
of Application Proofs prior to acceptance, and (iii)
publication of Application Proofs and PHIPs on the
Exchange’s website.

Disclosure requirements for substantially
complete Application Proofs

The Guidance Letter sets out the disclosure required for a
substantially complete Application Proof for vetting by the
Exchange (“AP-Vetting”). Specified items of information
that will be updated later are allowed to appear in square
brackets, but the other required information must be included
in the document without square brackets. The guidance

also specifies certain information that can be omitted if
unavailable, and the sponsor should inform the Exchange in
the application submissions, with detailed reasons, if any part
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of the Guidance Letter cannot or does not need to be followed.
Three-day checklist

The Guidance Letter also sets out the disclosure matters that
the Exchange will check in reviewing an AP-Vetting during the
three-day period after submission of the listing application.
Failure to include the matters included in this three-day
checklist may lead to the application being returned (though
in theory the AP-Vetting may be returned during the three-day
period for not being substantially complete even if it meets
the disclosure and checklist requirements under the Listing
Rules and the three-day checklist). Until March 31, 2014,

the Exchange and the SFC will review the effectiveness and
continuation of the three-day check procedure.

Disclosure in an AP-Publication or PHIP

In preparing an AP-Publication from an AP-Vetting (once

the publication requirements are activated on April 1, 2014),
information should be redacted where necessary to ensure
that the AP-Publication will not constitute a prospectus

or advertisement under the Companies Ordinance or an
invitation to the public under the Securities and Futures
Ordinance (“SFO”). The Guidance Letter sets out information
which should be redacted. Additional redactions may be
allowed upon prior application.

For a copy of Guidance Letter GL56-13, please follow this

link: http://www.hkex.com.hk/eng/rulesreg/listrules/
listguid/iporq/Documents/gl56-13.pdf

GL55-13: Documentary requirements and
administrative matters for listing applications. The
Guidance Letter sets out the documents to be submitted to

the Exchange and the administrative matters to be followed

at different stages of the application process. Under the
streamlined application process, most documents previously
required to be submitted in stages must now be submitted
with the listing application. For a copy of Guidance Letter
GL55-13, please follow this link: http://www.hkex.com.hk/
eng/rulesreg/listrules/listguid/iporq/Documents/gl55-13.pdf

GL6-09A: Financial information required in first
draft listing documents. The Guidance Letter supersedes
Guidance Letter GL6-09, and stipulates revised administrative
practices as follows:

»  For applicants filing within two calendar months after
the end of their three-year trading record period (or
two years for GEM applicants and certain discretionary
Main Board cases) and who cannot include the financial
information for the most recent financial year, the listing
application must include: (i) a sponsor’s confirmation
that it is beyond reasonable doubt that the applicant
will satisfy Listing Rule 8.05 or other financial standard
requirements following its due diligence review, and (ii)

(Continued on page 6)
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in the Application Proof, audited financial information
for the first two financial years of the trading record
period, and duly reviewed and presented financial and
comparative information for a stub period of at least nine
months, both with the related management discussion
and analysis (“MD&A”);

«  For other applicants, the Application Proof must contain
three years’ audited financial information (two years for
GEM and certain discretionary Main Board cases). The
application must be filed within six months from the end
of the trading record period, except that the period can
be lengthened to eight or 12 months if it also includes:
(i) a sponsor’s confirmation as mentioned above, and (ii)
duly reviewed and presented financial and comparative
information, and MD&A, for a stub period of at least
three months (if filing within eight months from the end
date of the trading record period) or six months (if filing
within 12 months from that date);

«  Applicants filing financial information for stub periods
under these arrangements must file, with the application,
a copy of a confirmation from the reporting accountants
that no significant adjustment is expected to be made in
respect of the financial years which must be audited and,
where applicable, that they have substantially completed
a review of the stub period financial information
according to the Hong Kong Standards on Review
Engagements 2410; and

e Where an applicant has acquired or intends to acquire
a company or business after the date to which the last
audited accounts have been made up, and Listing Rule
4.28 requires the listing document to include pro forma
information of the enlarged group, that information
must be provided in the Application Proof. However, the
information can be omitted if the financial information
will be updated in a later proof to cover a later period
which includes the acquisition.

Applicants do not need to apply to the Exchange for an early
filing of their listing if the Guidance Letter is followed. For

a copy of Guidance Letter GL6-09A, please follow this link:
http://www.hkex.com.hk/eng/rulesreg/listrules/listguid
iporq/Documents/gl6-09a.pdf

Amended Guidance Letters

The Exchange also updated a number of its Guidance Letters
to complement the amendments made to the Listing Rules to
reflect the SFC’s new regime regarding sponsors. In addition,
it emphasized that listing applications are expected to follow
the Guidance Letters, and a non-compliant listing document
may be considered not to be substantially complete as
required under the Listing Rules. The amendments made to
the Guidance Letters may be summarized as follows (those
with reference numbers in italics relate to administrative

6 Morrison & Foerster Hong Kong Capital Markets Quarterly News, October 2013

rather than disclosure matters):

GL53-13: Liquidity arrangements for listings by
introduction where the securities are already listed
on another stock exchange. The amendments provide
guidance on required disclosure in Application Proofs and
PHIPs. For a copy of Guidance Letter GL53-13, please follow
this link: http://www.hkex.com.hk/eng/rulesreg/listrules/

listguid/iporq/Documents/gl53-13.pdf

GL52-13: Mineral Companies: disclosure in listing
documents. The amendments require additional disclosure
regarding the time when a project under development is
expected to become self-sufficient in working capital and
funding, and the amount of additional funding required

to reach that point. For a copy of Guidance Letter GL52-

13, please follow this link: http://www.hkex.com.hk/eng/
rulesreg/listrules/listguid/iporq/Documents/gl52-13.pdf

GL50-13: Simplification series — disclosure in

IPO listing documents — “Business” section. The
amendments added examples of recommended disclosure
regarding expansion plans, claims or litigation, and
bankruptcy or receivership, and aligned the examples

of recommended disclosure regarding properties and
compliance matters with the updated Guidance Letters GL19-
10 and GL63-13, respectively. For a copy of Guidance Letter
GL50-13, please follow this link: http://www.hkex.com.hk/
eng/rulesreg/listrules/listguid /iporq/Documents/gl50-13.pdf

GL49-13: Simplification series — disclosure in
listing IPO documents — “History and Development”
section. The amendments added the following additional
specific disclosure requirements:

e The dates of incorporation and commencement of
business of each member of the listing group that made a
material contribution to the group’s track record results;

e The date of completion of registration under Circular No.
75 of the PRC State Administration of Foreign Exchange
(if applicable);

e Whether each acquisition, disposal and merger has
been properly and legally completed and settled, and a
statement of the transferor/transferee’s relationship with
the applicant, its shareholders or connected persons, or
that they are independent third parties;

o Pre-IPO investments as set out in Guidance Letters GL43-
12 and GL44-12; and

e Details of outstanding options, warrants and convertibles.

For a copy of Guidance Letter GL49-13, please follow this

link: http://www.hkex.com.hk/eng/rulesreg/listrules/
listguid/iporq/Documents/gl49-13.pdf

(Continued on page 8)
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GLA48-13: Simplification series — disclosure in listing
IPO documents — “Industry Overview” section. The
updated guidance states that listing applicants may include
Industry Overview information elsewhere in the listing
document, instead of a standalone section or only within

the Business section. For a copy of Guidance Letter GL48-

13, please follow this link: http://www.hkex.com.hk/eng/

rulesreg/listrules/listguid /iporq/Documents/gl48-13.pdf

GL27-12: Simplification series — disclosure in IPO
listing documents — “Summary and Highlights”
section. The amendments added “recent developments” and
“listing expenses” to the list of key areas to be considered for
inclusion in the “Summary and Highlights” section. For a copy
of Guidance Letter GL27-12, please follow this link: http://

www.hkex.com.hk/eng/rulesreg/listrules/listguid/iporq/
Documents/gl27-12.pdf

GL38-12: Guidance on latest practicable date
and latest date for liquidity disclosure in listing
documents. The updated Guidance Letter stipulates that:

« In Application Proofs, (i) the latest practicable date
should be not more than 10 days before the date of the
Application Proof, and (ii) the latest date for disclosure of
the applicant’s indebtedness, liquidity, financial resources
and capital structure should be not more than two
calendar months before the date of the Application Proof.
In both cases, financial information disclosed can be in
brackets to indicate that they will be updated in the PHIP
and the final listing document; and

«  The directors’ statement on material adverse changes in
the financial or trading position of the group since the
end of the period reported on in the accountants’ report
should cover the period up to the date of the listing
document.

For a copy of Guidance Letter GL38-12, please follow this
link: http://www.hkex.com.hk/eng/rulesreg/listrules/
listguid/iporq/Documents/gl38-12.pdf

GL37-12: Disclosure on indebtedness, liquidity,
financial resources and capital structure in listing
documents, and sponsor’s confirmation on working
capital sufficiency statement.

e The amendments provide guidance on liquidity disclosure
for applicants with net current liabilities, negative
operating cash flows for most of the track record period,
significant capital commitments, high gearing ratios, and/
or significant reclassification of long-term debt to short-
term debt.

« In addition, at the time of submitting a listing application,
a sponsor is (a) required to provide a final or an advanced
draft confirmation that the working capital sufficiency
statement in the Application Proof has been made by

8 Morrison & Foerster Hong Kong Capital Markets Quarterly News, October 2013

the directors after due and careful enquiry; and (b)
expected to have reviewed the working capital forecast
memorandum, and to be satisfied with the forecast’s
bases and assumptions.

«  Before the listing document is bulk-printed, the sponsor
is required to provide a final letter (based on its own
due diligence work, the applicant’s confirmation and the
reporting accountants’ confirmation to the applicant)
confirming that (a) it is satisfied that the directors’
statement on working capital sufficiency has been made
by the directors after due and careful enquiry, and (b) the
persons or institutions providing finance have stated in
writing that such facilities exist.

For a copy of Guidance Letter GL37-12, please follow this

link: http://www.hkex.com.hk/eng/rulesreg/listrules/
listguid/iporq/Documents/gl37-12.pdf

GL35-12: Profit forecast. The Guidance Letter has been
updated to reflect the amended Listing Rule which requires
that where the Application Proof does not contain a profit
forecast, a final or an advanced draft of the board’s profit
forecast memorandum and cash flow forecast memorandum
should now be submitted to the Exchange with the listing
application. For a copy of Guidance Letter GL35-12, please
follow this link: http://www.hkex.com.hk/eng/rulesreg/

listrules/listguid/iporq/Documents/gl35-12.pdf

GL33-12: Guidance on disclosure in IPO listing
documents — “Use of Proceeds”. The updated guidance
requires a detailed breakdown of the use of proceeds, for
example, how the net proceeds will be allocated among

an applicant’s proposed expansion plans, and a detailed
breakdown of the use of proceeds for the different aspects of
each expansion plan. It also requires the “Use of Proceeds”
section to discuss the amount of net proceeds to be received
by an applicant if the offer price is fixed at low-end, mid-
point and high-end of the offer price range with and without
exercising the over-allotment option, and the breakdown

of the use of proceeds under different circumstances where
the amount to be raised is variable. In addition, the listing
document should disclose the number of sale shares in the
offer (if any), the amount of net proceeds received by selling
shareholders from sale shares, and that the sale proceeds

do not belong to the applicant. Specific areas for disclosure
by GEM applicants are also set out in the updated Guidance
Letter. For a copy of Guidance Letter GL33-12, please follow
this link: http://www.hkex.com.hk/eng/rulesreg/listrules/
listguid/iporq/Documents/gl33-12.pdf

GL18-10: Publicity materials and e-IPO
advertisements. The amendments stipulate that:

«  Publicity material must comply with all statutory
requirements, and if the Exchange believes that a new
applicant or its advisers have permitted information on

(Continued on page 10)
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the proposed listing to leak, the Exchange will normally
delay the listing application;

«  The following documents need not be submitted for prior
review before release: (i) Application Proofs, (ii) PHIPs,
(iii) any statement by a new applicant published on the
Exchange’s website stating that no reliance should be
placed on any media reports about the new applicant
subsequent to the publication of the Application Proof
or the PHIP, and (iv) the invitation or offering document
and documents that consist of (or are drafts of, or relate
to) agreements to be entered into in connection with
the issue of the securities, provided that any obligations
under these agreements to issue, subscribe, purchase or
underwrite the securities are conditional on listing being
granted; and

«  No publicity material on the issue of securities by a
new applicant can be released in Hong Kong by a new
applicant or its agents until the Exchange has cleared it.

For a copy of Guidance Letter GL18-10, please follow this
link: http://www.hkex.com.hk/eng/rulesreg/listrules/
listguid/iporq/Documents/gl18-10.pdf

GL13-09: Listing documents’ covers. The updated
Guidance Letter sets out additional factors that the Exchange
will consider when assessing whether a listing document
cover is acceptable, including whether any properties/
employees depicted are those of the applicant, and whether
the applicant’s logo (if any) shown on the listing document
cover has been registered (and if not, the legal advisers’

view, with basis, on the likelihood that the logo may infringe
other parties’ intellectual property rights). Before noon on
the day when the sponsor wishes to obtain the Exchange’s
clearance for bulk-printing the listing document, the applicant
or the sponsor should confirm that the document’s covers
meet the principles set out in the Guidance Letter, and the
Exchange will then issue a “no comment” letter to authorize
the bulk-printing of the listing document covers. For a copy
of Guidance Letter GL13-09, please follow this link: http://
www.hkex.com.hk/eng/rulesreg/listrules/listguid /iporq/
Documents/gl13-09.pdf

GL8-09: Statistics and data quoted in prospectuses.
The Guidance Letter now reflects the requirement in the
amended Listing Rules that the sponsor’s declaration must
refer to all the information in the listing document, including
the expert sections. For a copy of Guidance Letter GL8-

09, please follow this link: http://www.hkex.com.hk/eng/
rulesreg/listrules/listguid/iporq/Documents/gl8-09.pdf

GL7-09: Documents required for re-filing of a

listing application where a sponsor has changed. The
Guidance Letter now reflects the requirement in the amended
Listing Rules that if a sponsor resigns or is terminated

during the processing of the initial listing application, any

10 Morrison & Foerster Hong Kong Capital Markets Quarterly News, October 2013

replacement sponsor must re-submit a listing application at
least two months after the date of its formal appointment,
and that a replacement sponsor is not regarded as having
satisfied any of the obligations of a sponsor by virtue of work
performed by a predecessor sponsor. References to “change
in sponsor” have also been updated to include removal of a
sponsor, rather than only an addition of a sponsor. For a copy
of Guidance Letter GL7-09, please follow this link: http://

www.hkex.com.hk/eng/rulesreg/listrules/listguid/iporq/
Documents/gl7-09.pdf

SFC’s Updated Frequently Asked Questions on the
Revised Sponsor Guidelines

The SFC has also published an updated set of Frequently
Asked Questions in relation to the revised Additional Fit and
Proper Guidelines for Corporations and Authorized Financial
Institutions applying or continuing to act as Sponsors and
Compliance Advisers. For a copy of the FAQs, please follow
this link: http://www.sfc.hk/web/EN/faqgs/intermediaries/
licensing/other-topical-issues/sponsor-regime.html

SFC’s and Exchange’s Revised Joint Policy Statement
Regarding Listing of Overseas Companies

In September, the SFC and the Exchange jointly published

a revised Joint Policy Statement Regarding the Listing of
Overseas Companies (the “revised JPS”) to replace the joint
policy statement issued in March 2007 and Guidance Letter
GL12-09.

The objective of the revised JPS is to provide greater
transparency and certainty in the listing process; it is
an incremental step rather than a change of direction,
and includes some useful additional detail based on the
Exchange’s experience in recent years.

The Exchange has also published a new Frequently Asked
Questions series 25 on the revised JPS (a web link is provided
below).

Overview of changes
We set out here highlights of the revisions made:

e Shareholder protection standards — standards that
appear in the Listing Rules are not restated in the
revised JPS. Some of those stated in the revised JPS
have been broadened to accommodate practices in other
jurisdictions. Country Guides are to be published for
specific jurisdictions;

«  Regulatory co-operation arrangements — additional
arrangements are expected to be in place with relevant
overseas jurisdictions;

»  Accounting and auditing related and other disclosure
requirements — guidance is provided on acceptable

(Continued on page 12)
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overseas accounting and auditing standards;

«  Practical and operational matters — the revised JPS draws
attention to various matters that overseas companies

right to speak and vote (including through clearing
house nominees), and to convene meetings and add
resolutions.

contemplating a listing in Hong Kong may encounter, such Regulatory cooperation arrangements

as cross-border clearing and settlement;

+  Suitability for secondary listing — the revised JPS clarifies
the Exchange’s approach to vetting the suitability of
companies applying for secondary listings; and

«  Waivers — guidance is provided on the common waivers
that the Exchange may grant on application by an overseas
company that has or seeks a secondary listing, and on
waivers that it grants automatically (without application)
if certain criteria are met. Details are also provided of
Listing Rules that are modified to accommodate overseas
practices, or disapplied to reflect the relevant listing’s
primary, dual primary or secondary nature. In each case,
relevant conditions or other limitations are also set out
where applicable.

We set out below further details of the revised regime’s key
elements:

Country Guides

Regulatory cooperation arrangements must now be in
place with the statutory securities regulator in both the
jurisdiction of incorporation and the place of central
management and control (if different) for regulatory
assistance purposes (any waivers of this requirement need
SFC approval).

In determining the place of central management and
control, the Exchange will consider the following well-
established factors:

- Location from where the company’s senior
management direct, control and coordinate the
company’s activities;

- Location of the company’s principal books and records;
and

- Location of the company’s business operations or
assets.

Accounting and auditing related and other

«  The Exchange aims to publish a Country Guide for each
acceptable jurisdiction by the end of 2013, setting out
guidance on how companies incorporated there can meet .
the shareholder protection standards in the Listing Rules.

Shareholder protection standards

«  Overseas applicants must demonstrate that their
shareholder protection standards are at least equivalentto
those of Hong Kong.

»  Some key shareholder protection standards include the
following;:

- Certain matters require “super-majority” shareholders’
approval, including changes to the rights attached to
any class of shares, material change to constitutive
documents, and voluntary winding up. “Super-
majority” means at least a two-thirds majority if the
quorum requirement is “low” (e.g., two members),
but may mean just a simple majority approval if the .
quorum requirement is “significantly higher”.

- The constitution cannot be altered to increase an
existing member’s liability without his written
approval.

- Auditors’ appointment, removal and remuneration
require approval by a majority of the members, or
another body independent of the board of directors
(such as a supervisory board).

- Protection of shareholder rights regarding general
meetings, including frequency, notice, and the
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disclosure requirements

Auditing standards: The revised JPS lists auditing
standards from several places which the Exchange has
allowed to be used, as being of a standard comparable to
that required in Hong Kong: Australia, Canada, France,
Italy, Singapore, UK, USA.

Professional qualifications: The Exchange generally
allows accountants’ reports to be prepared by non-Hong
Kong qualified accountants and auditors if the firm meets
the usual independence requirement and:

- Has an international name and reputation;
- Is a member of a recognized body of accountants; and

- Is subject to independent oversight by a regulatory
body of a jurisdiction that is a signatory to the IOSCO
MMOU.

Financial reporting standards: The Exchange has

in appropriate cases allowed the adoption of financial
reporting standards of the following places otherwise
than in line with the Listing Rules: Australia, Canada, EU,
Japan, Singapore, UK, USA.

Other disclosure requirements: An overseas company
must clearly disclose, among other things, in its listing
document and a Company Information Sheet (which it
must keep current):

- A summary of waivers and exemptions it has been
granted; and

(Continued on page 14)



T 1o At AR

- WEAERH - SHREIMEEX Z A%
HE R HE 5

o /TR AT PR R — BUE T AT
Z b2 S TR

© SREANEE RS — BT BOR A PR
e AE T L vld iAW AT RE 2B D A AN 2
T, BlhnEs BEEs 5 S AW s

TR EWWERE - BITREBORE WG TR
FE R S IE A K B B ST &

- W% — BITEREGECR WIS TSR SR
KBTI A FEH 2R TS, DIRMER
Lol A (EHBiE) o BIUTSRATE
AL R Dy arieshscik, BB
R RSN E EE R K ki, RS
TR DL IE A 2 AR SRR

T BRA TR A BAES T EITHA BOR A — 25
o'nj_:_"\:

E5isrE

BRI U201 34547 i R B — AN AT 2 W9 w] TR 3%
X PR Bl fa T, B BAEAS 5% X 5257 9 2 w] dn el
P CETRLIY B R AR R e

BRFFRERE

USRI N AUE W AR R AR D 5 Y
PRUERH

LB I AR R A

— HEHTE BRI @R ROET Ak, &
I ER U (ki Y AT LR N e
T E RS, UKk ABEEE. M1 K7
Mg NBC (Bltn, PisAR) “BREH
FHREL=E0TMERCE, MTHRENRL
M “%Vr%” WO, T RE R AU A %
"R,

— WAMA I FHETT A SR R SO AN 3 3L
A BARR AR AESUE, BRARZRAR

Bo

— THIPIMEZRRS BB Lo 2 e b 2 w] 2 %
e AR BT T 2 DA A L (i n i
Fex) Ak,

13 XERMESAEERAMZWSZET], 2013 F1+A4

— BRI R TIRAR B, A5 B IF I
O VGEM, REBERRN (LHFEEE
BRTREIN) , DI AUkl

BEESEZH
o HEAMA R TR AL I AL IX B v g B R 4 1

AT AERE (CIASAH D) B IE S W A LR 26
W& A el (HEr e 77 A S 7 IE 2 o it
#E) .

o HRZZPTI E dhES D2 T A B L A 4 BT AL i 2

#IEU T =

- AnlEREHA LS, BELGE AT
W BT AE 3 5

— AT K LA KR PTER; &
— 2Dl Ss SR P e

R /Hit REM G ERHEEER

Bl rdft: MEITHR A BOR P W32 [ 51 K X
AT AR 5 A 2 A bR . ORAINE, hns
K, BE, BRAM, #rmye, &E, KHE,

G FE N AR TINS5 B i 2 T 8 vk 5 i
Wk, IS Bl o 15 52 A & W TR 2 T Ui A e
T R

— AEPRAZEREZSE,
— RN TR R R K

— % (EPREE AR T E B LA
5 B2 LR R FIEREE TS
PR AT WG 5

© WHFMEHEN: RS CRAEND BERSh, BKAE

Prid 4552 T A1 A A IX A0 55 5 i e ) - K]
W, mER, WE, HA, #rnde, E, KE.,

© Ayl RR: WHNAFL AL bSO R A T

BORHR K (LARFEARBTRE) P OIwhd .
— R RNE; &

— HFEE R S B AL AR IR 3125 05 1 0 1
FRLSE b A 22 S A

(% 15T14k%:)



- A summary of the differences between its home
jurisdiction and Hong Kong as regards laws and
regulations on various aspects of shareholder
protection.

Practical and operational matters

«  Overseas companies are allowed a variety of methods to
comply with the Listing Rules and the Code on Takeovers,
including the provision of undertakings to the Exchange
to put shareholder protection measures in place and the
demonstration of internal compliance measures that
achieve equivalent shareholder protection.

«  Applicants must ensure their securities are eligible for
deposit, clearance and settlement in CCASS.

e Dual-primary or secondary listed companies must ensure
a sufficient number of registered shares on their Hong
Kong share registers to ensure liquidity and mitigate
initial price volatility and later imbalances between
markets.

«  Applicants must disclose any tax reporting obligations
Hong Kong investors may have in their prospectuses.

« Listed overseas stock must carry a suffix for identification
purposes.

Suitability for secondary listing; Waivers

*  Shareholder protection: A company seeking a secondary
listing must satisfy the Exchange that its primary listing is
or will be on an exchange where standards of shareholder
protection are at least equivalent to those provided in
Hong Kong.

»  Waiver, Modification, Disapplication: The revised JPS
attaches a table identifying Listing Rules that are:

- commonly waived for overseas applicants on
application (subject to a case by case review, and
certain criteria set out below);

- waived automatically where specified criteria are met;
- modified to accommodate overseas practices; or

- disapplied to reflect the listing’s primary, dual primary
or secondary nature,

in each case with applicable conditions or other
limitations.

*  Common Waivers: To apply for waivers of Main Board
Listing Rules, a company seeking a secondary listing on
the Exchange must have:

- amarket capitalization over USD400 million;

- been listed on its primary market normally for five
years (shorter periods may be allowed for well-
established applicants with a market capitalization
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much larger than USD400 million); and

- atrack record of clean regulatory compliance on its
primary market.

*  Automatic Waivers: The Exchange also grants certain
waivers automatically (without application) to an
applicant that has or seeks a secondary listing if it not
only meets the three requirements listed above but also:

- has a primary listing (in the most rigorous category)
on the main market of one of 15 recognized exchanges,
without the benefit of any waivers or exemptions; and

- has a “center of gravity” outside Greater China (in
fact the JPS makes clear elsewhere that this is a

precondition for obtaining a secondary listing at all).

For a copy of the revised JPS, please follow this link: http://
www.sfc.hk/web/files/ER/PDF/13PR98 statement.pdf

For a copy of the Exchange’s new Frequently Asked Questions
series 25 on the revised JPS, please follow this link: http://

www.hkex.com.hk/eng/rulesreg/listrules/listrulesfaq/
Documents/FAQ 25.pdf

NEW LISTING DECISIONS

IPO applicants engaged in the pawn loan business in
the PRC: Disclosure Requirements

In September, the Exchange updated its listing decision LD33-
2012 (originally published in July 2012), which required
applicants to make disclosures specific to pawn loan business
in their listing documents. The amendments require that, in
relation to risk management and internal controls, the relevant
experience of responsible management and working teams
should be disclosed, and regular training should be provided to
keep management and employees abreast of the latest market
and regulatory developments. Where risk management and
internal control measures rely on external professionals, the
listing document should also disclose the relevant experience
of the experts and the specific work performed by them. If the
internal control consultant is an accounting firm, professional
practices may prevent an internal control review from being
mentioned in the listing document, but this may be avoided if
the applicant and the sponsor separately engage the reporting
accountants or other accounting firm to perform an assurance
engagement in relation to internal controls.

For a copy of the updated Listing Decision LD33-2012, please
follow this link: http://www.hkex.com.hk/eng/rulesreg/
listrules/listdec/Documents/1d33-2012.pdf

Effect of Non-compliant Financing

In September, the Exchange updated its listing decision
LD19-2011 (originally published in September 2011)

(Continued on page 16)
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regarding how Company A’s non-compliant financing would
affect its listing. The Exchange had delayed Company A’s
application for 12 months from the date when it ceased the
non-compliant activities, and required the prospectus to
include the audited financial statements for that 12-month
period to enable investors to appraise fully its performance
without reliance on the non-compliant activities. The
amendments require the prospectus also to disclose the
independent consultant’s reviews and conclusions on the
applicant’s internal control measures. The final point in the
article immediately above, regarding publication of internal
control reviews, also applies here.

For a copy of the updated Listing Decision LD19-2011, please
follow this link: http://www.hkex.com.hk/eng/rulesreg/
listrules/listdec/Documents/1d19-2011.pdf

NEW GUIDANCE LETTERS

Pre-IP0O Investments

In July, the Exchange updated its guidance letter GL43-
12 (originally published in October 2012) on pre-IPO
investments. The updated guidance:

«  Clarifies the rationale for disallowing put or exit options
granted to pre-IPO investors to put back the investments
to the applicant or its controlling shareholder, namely
that they are contrary to the Exchange’s Interim Guidance
(in its Guidance Letter 29-12) which requires pre-IPO
investments to be irrevocably settled. Thus such an
option is allowed (only) when the terms of the pre-IPO
investment clearly state that the option is only exercisable
when listing does not take place;

»  Sets out the prospectus disclosure requirements
regarding pre-IPO investments (these were previously set
out in a checklist);

«  Clarifies that if a pre-IPO investment is not in accordance
with the Interim Guidance (i.e., completed at least 28
clear days before the date of first submission of the first
listing application form, or 180 days before the first day
of trading of the applicant’s securities) after submission
of an applicant’s listing application, the applicant is
expected to defer the listing date or unwind the pre-IPO
investment. If a pre-IPO investment does not follow the
updated guidance letter (and if applicable the guidance
on convertible instruments, in GL44-12), the applicant
has to unwind it, or amend its terms (and comply with the
180-day requirement, unless a legal opinion confirms that
the amendment will not constitute a new agreement).

For a copy of the updated Guidance Letter GL43-12, please
follow this link: http://www.hkex.com.hk/eng/rulesreg/

listrules/listguid /iporq/Documents/gl43-12.pdf
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Disclosure Requirements for PRC Properties

In July, the Exchange published an update of its guidance
letter GL19-10 (originally issued in July 2010) regarding the
disclosure requirements for properties in Mainland China.
Under the amendments, the Exchange will continue to require
issuers that are infrastructure project companies and property
companies to obtain relevant land use right certificates and/
or building ownership certificates (“Title Certificates”)

as a pre-requisite for listing approval. However, for other
issuers, the Exchange no longer requires Title Certificates

for PRC properties, wherever the issuer is incorporated.
Instead, the Exchange expects the applicant to disclose in the
listing document the risks to its operations of not having Title
Certificates for such properties.

The updated guidance letter also sets out specific disclosure
requirements in respect of the following areas:

e Properties with defective titles in the PRC and Hong Kong;

« Idleland in the PRC (if an applicant’s business involves
property investment and development in the PRC);

»  Civil defense projects in the PRC; and
« Land resettlement operations in the PRC.

For a copy of Guidance Letter GL19-10, please follow this
link: http://www.hkex.com.hk/eng/rulesreg/listrules/

listguid/iporq/Documents/gl19-10.pdf

Simplification of White and Yellow Application Forms
and the “How to Apply for Hong Kong Offer Shares”
Section

In July, the Exchange published guidance on disclosures in
white and yellow application forms (“AFs”) and the “How to
Apply for Hong Kong Offer Shares” section of prospectuses
(“HTA”), to ensure that the information in the AFs and HTA
is relevant, concise and in plain language. Detailed guidance
on disclosure in the AFs and HTA, in the form of a sample AF
and HTA, is set out in the appendices to the guidance letter.

For a copy of Guidance Letter GL64-13, please follow this

link: http://www.hkex.com.hk/eng/rulesreg/listrules/
listguid/iporq/Documents/gl64-13.pdf

New Applicant Mineral Companies: Pre-conditions for
Waivers of the Financial Standards Requirements

In August, the Exchange published an update of its guidance
letter GL22-10 (originally issued in October 2010) regarding
pre-conditions for waivers under Listing Rule 18.04. To
obtain such a waiver, a new applicant mineral company
must demonstrate to the Exchange’s satisfaction that its
inability to comply with the profit, revenue or cash flow

tests of Listing Rule 8.05 is due to the fact that it has been

in a pre-production, exploration and/or development phase

(Continued on page 18)


http://www.hkex.com.hk/eng/rulesreg/listrules/listdec/Documents/ld19-2011.pdf
http://www.hkex.com.hk/eng/rulesreg/listrules/listdec/Documents/ld19-2011.pdf
http://www.hkex.com.hk/eng/rulesreg/listrules/listguid/iporq/Documents/gl43-12.pdf
http://www.hkex.com.hk/eng/rulesreg/listrules/listguid/iporq/Documents/gl43-12.pdf
http://www.hkex.com.hk/eng/rulesreg/listrules/listguid/iporq/Documents/gl19-10.pdf
http://www.hkex.com.hk/eng/rulesreg/listrules/listguid/iporq/Documents/gl19-10.pdf
http://www.hkex.com.hk/eng/rulesreg/listrules/listguid/iporq/Documents/gl64-13.pdf
http://www.hkex.com.hk/eng/rulesreg/listrules/listguid/iporq/Documents/gl64-13.pdf

SR A — B T R B PR B A AL L R R
Ao

it 22 0 e LD 192011 Fy 32

http://www.hkex.com.hk/eng/rulesreg/listrules/
listdec/Documents/1d19—2011. pdf

M RESIE
ERATFRRAIS S

TH, BB T HGT B R AR5
fHGLA3—12 (AT IR T20124R10H) o Fedifasl.

BT T AN SCha B BB B AR IR, H IR
FH-AB I i35 5% 8 A ) H i N L3 e T 2 86 [l 4%
B, PoARRAE TGRS 5GL 29—12+
KT A THB I AT 5 G 95 S 1Y) 68 4 6 208 A AT
AT RLE . Bk, ofE— T DL e oh B sleag i
EHERIE SR, B RATHB AT HE5 ) 20K B
M, W8GR A R AT AE_ B HiE AR R

T

© L TR TR AT RS P ok (WL
W)

ARG KN TR B AT BB AFT B b 45 5 1 LSE A i
] CRIAE O 2 A8 iy W iR A H BRI 2 /0 A2 28
K, BHIHNIEFZSE HATE180KEK) , £
R AR BT REERE UG, BiEATEEE EfH
Wbz B R AR AT BBE . IR E KA T
B il 45 6% R e F SERT RO 1R 5 B O BoR (R
A, RSP C T Tk TRMHRS15GL44-12)
HH N AURER 1 R A TR AT 38T, sl e Bt
Mz (REMIERHESH 180 HHELE, BRikEiX
HR N RESR A SC TR AL R ML H W% O JH R TR i
BERAK MBI A R— 0 BB 2)

WEEEIIE  GLA3—120HEHz .

http://www.hkex.com.hk/eng/rulesreg/listrules/
listguid /iporq/Documents,/gl43—12. pdf

R PYith Pl R BEEE SR

HRAZFT T 70 %45 5 v 1 A I g 45 5 115 GL19—-10

(RAITIRZT20104E7H) 24T 17 8. MR ETE
W, BRAZ A AR SR 2R Pl 2w e R i TR 2 Rl R AT A HL
FHAE SR A T ASGIE S B/ 8 B R BT A BGIESS (kAL

17 XERMESHEBRATIZNSEZET, 2013 £+

BT ), IFLApAtdE Bl eP R, HR, T
HABRATN, TR HAEMBEEN, BRAE T A P SR HOu
PSP B ABGESS . R, BR3P B i i AL L
iSO s 8 12 55 TO AL 5 A M R A S LR 21T
Wedk

BT TR LA T 5 i B2t 7 BAR AP % 2K -

WLl ASUATAEBRARE PR P [ P 3t S 7 988 ER Pl 5

Hh ] PA R PR o (B 2R s NI 5598 S b
PO BEBTRIFR)

W E S B YD E 5 &
Hh 2 B A E
W& T [EGL19— 10/ Bz .

http://www.hkex.com.hk/eng/rulesreg/listrules/
listguid/iporq/Documents,/gl19—10. pdf

mEERY: HERkE BRERER “NAREE
BERERMH” —T

Sy N NS KV & N R & ] e L L
s A i R B — TR ZOR TR T HR51ME,
AW ERR A L A TR AN o] s A o R B A
3" RS SR OCHK, HEF HLAE R BRiES . 1591
TEAERR P rp 2 BB T 9 85 AT 2K

S a5 115 GLOA— 13 Hz :

http: //www.hkex.com.hk/eng/rulesreg/listrules/
listguid/iporq/Documents,/gl64—13. pdf

il ARFERIEA: BRETHSENMERNT R
&

HRAZFT T8 % E Sp iy i LISE 18.04 ZRAYSEess
AR5 EGL22—-10 (ERITIR T20104210H) 47 T
OB, A T BUSER G, 2 L RS N8R R A FITIE
W, LRSS 2 B TSR & i Nss 8.05
FARBA, Win s eI EE L
T2 RIEAL T A=Al B L/ 8RR B B

BAh, BHIOLAFPARIFEREDL A, JRRE A
AR, e R4 SMRAILE A,

(% 19T14k%E)



throughout the track record period, and a waiver is only likely
to be considered favorably if the applicant also demonstrates a
clear path to commercial production where that has not been
started. The updated guidance gives example of cases where
no clear path to commercial production is demonstrated, as
follows:

«  The project payback period is subject to high risk in the
opinion of the competent person;

«  Funding to be raised by the proposed listing is
insufficient to bring the project to the stage of commercial
production, and considerable further fund raising
exercises will be required; or

«  Itis highly uncertain whether the mineral company is
able to obtain the necessary mining permits and licenses.

For a copy of the updated Guidance Letter GL22-10, please
follow this link: http://www.hkex.com.hk/eng/rulesreg/

listrules/listguid/iporq/Documents/gl22-10.pdf

Communication with Compliance Advisers

In September, the Exchange provided guidance to issuers on
communication with their compliance advisers, in response to
cases where issuers breached the Listing Rules because their
directors or responsible officers did not fully understand the
Listing Rules and failed to consult their compliance advisers.
The Exchange’s guidance letter encouraged issuers to:

«  Proactively discuss matters with their compliance
advisers and seek their advice;

«  Maintain regular contact with compliance advisers and
keep them informed on developments and proposed
corporate actions; and

«  Allow adequate time for compliance advisers to review and
advise on matters; for example, provide them with draft
announcements well in advance of the proposed publication
date, and inform them when a transaction is contemplated,
rather than after the relevant agreement has been signed.

For a copy of Guidance Letter GL67-13, please follow this

link: http://www.hkex.com.hk/eng/rulesreg/listrules/
listguid/Documents/gl67-13.pdf

Disclosure Requirements Regarding Property
Valuation Reports and Market Reports

In September, the Exchange published a guidance letter
on disclosure in listing documents regarding the bases and
assumptions adopted by property valuers and independent
market consultants in preparing property valuation reports
and market reports.

The Exchange expects, at a minimum, disclosure of the
following information in the listing document:

SUEGESZMIVIE < Valuation of the properties;

»  Justifications of the assumptions
adopted in the property valuation report
and market report which are material
for investors to make an informed
assessment; and

«  Relevant material risks (e.g., assumptions
adopted may not be realised)

RISK FACTORS .
SECTION

Relevant material risks (e.g., assumptions
adopted may not be realised)

PROPERTY »  For valuation of property interests
using the discounted cash flow method:
the bases and justifications of the key
assumptions (e.g., discount rate, terminal

capitalization rate);

VALUATION REPORT

«  For valuation of property interests
using the comparison method: details of
comparable properties and the basis for
selecting them, how the valuations of an
applicant’s properties differ from those
of comparable properties (e.g., premium
or discount) and reasons for material
differences;

MARKET REPORT «  The bases and justifications of key

assumptions specific to an applicant’s
business.

In addition, the listing applicant should (1) include sensitivity
analysis on the valuation of the properties, where possible,
and (2) benchmark the assumptions adopted with historical
data for a prolonged period of time to enable investors to
assess the reasonableness of the assumptions and explain
their material fluctuations.

For a copy of Guidance Letter GL65-13, please follow this

link: http://www.hkex.com.hk/eng/rulesreg/listrules/
listguid/iporq/Documents/gl65-13.pdf

Resumption of Trading for Long Suspended Companies

In September, the Exchange issued a new guidance letter
(HKEx-GL66-13) on the criteria for resumption of long
suspended companies, i.e., those whose shares have been
suspended from trading for over three months. These include
companies which are in severe financial difficulties and/

or have ceased to maintain sufficient or any operations

and are in the delisting stages (commonly known as PN 17
companies) and companies which are suspended due to other
material issues, including identified irregularities, regulatory
investigations, failure to publish financial results in a timely
manner, significant internal control weakness or failure to
announce inside information or other material developments.
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The guidance covers the following:

« Disclosure and timing requirements for resumption
proposals submitted by PN 17 companies:

- The company’s business model and sufficient details
to support its business viability and achievability of its
profit forecasts;

- The company’s concrete plan for the use of proceeds
from the fund-raising exercise;

- Disclosures according to the reverse takeover rules, if
applicable;

- Benefit of the proposal to the company’s minority
shareholders, e.g., via opportunity to subscribe for
securities pre-emptively to mitigate dilution;

- Compliance with financial reporting requirements
under the Listing Rules.

e Steps to be taken by directors of companies suspended due
to other material issues:

- Review the matter as soon as practicable (including
INEDs) and determine any actions that the company
should take, including disclosure and a trading halt/
suspension;

- Consider setting up a special committee to review the
matter to avoid any conflict of interests which may
arise during the review process;

- Consider the board (or special committee) engaging
independent experts to assist them in reviewing the matter;

- Ensure the company takes appropriate remedial
actions in light of the findings or investigations; and

- Submit to the Exchange concrete proposals to resolve
the issues (including a timetable), continue taking
adequate action to resume trading, and ultimately
demonstrate that the remedial actions taken have
adequately addressed all material issues (examples of
measures to address particular situations are set out in
the guidance).

For a copy of Guidance Letter GL66-13, please follow this link:

http://www.hkex.com.hk/eng/rulesreg/listrules/listguid/
Documents/gl66-13.pdf

ENFORCEMENT NEWS

SFC in first exercise of winding-up power under
Section 212 of SFO

In July, the SFC filed a petition at the Court of First Instance
to wind up China Metal Recycling (Holdings) Limited (“China
Metal Recycling”). This is the first time the SFC has invoked
its power under Section 212 of the SFO to wind up a listed

company to protect the interests of the shareholders, creditors
and the general investing public. An ex parte order to appoint
provisional liquidators was granted by the court.

The SFC alleged that China Metal Recycling overstated its
financial position in its 2009 listing prospectus and its annual
report for 2009, by inflating its business and revenue based
on fictitious purchases from suppliers, and that the suspected
exaggeration has continued since.

A U.S.-based securities research company, Glaucus Research
Group, had previously issued a research report accusing China
Metal Recycling of falsifying financial information. Trading in
China Metal Recycling’s shares was voluntarily suspended on
January 28, 2013, and on March 28, 2013, it announced that
the Exchange had imposed conditions for the resumption of
trading in the shares; trading remains suspended.

Following the first hearing for the winding-up petition on
October 16, 2013, leave was granted to the chairman of China
Metal Recycling, as well as a substantial shareholder controlled
by the chairman, to be joined as additional respondents to
oppose the SFC’s application.

SFC Seeks Disqualification Orders Against Former
Senior Executives of China Best Group Holding Limited

In July 2013, the SFC commenced legal proceedings in the
Court of First Instance to disqualify Mr. Wang Jian Hua
(“Wang”), former advisor to the board of China Best Group
Holding Limited (“China Best”), Ms. Ma Jun Li (“Ma”),
former chairman and executive director of China Best and Mr.
Zhang Da Qing (“Zhang”), former chief executive officer and
executive director of China Best, under to Section 214 of the
SFO.

The SFC alleged that Wang, Ma and Zhang had breached
their directors’ duties to China Best in handling a proposed
acquisition of 60% of the equity interest in a company by
China Best’s subsidiary, resulting in a loss to China Best and/
or its subsidiary.

Specifically, the SFC alleged that:

«  The seller and its ultimate beneficial shareholder were
nominees of Wang and therefore not independent third
parties of China Best. The total consideration paid by
China Best and its subsidiaries to the seller for the purpose
of the proposed acquisition was used to discharge Wang’s
personal loans or paid to Wang’s personal company.
Despite the profits made by Wang and his material interest
in the acquisition, Wang failed to disclose any of these to
China Best’s board of directors.

e Ma and Zhang had failed to inform China Best’s board
of directors that the ultimate beneficial shareholder of
the seller was not an independent third party, and had
wrongfully authorized the issue of two announcements by
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China Best which falsely represented that the seller was an
independent third party.

+  When the proposed acquisition was terminated following
an enquiry by the Exchange, the seller failed to refund the
cash deposit of HK$305 million to China Best’s subsidiary
on time. Under the relevant agreement, the seller was
obliged to pay interest accrued on the cash deposit to
China Best’s subsidiary. However, Wang wrongfully agreed
to waive the accrued interest, resulting in loss to China
Best and/or its subsidiary.

This action serves as a reminder that directors of listed companies
who fail to perform their duties may be disqualified under section
214 of the SFO from being a director, or otherwise involved in
the management, of any corporation for up to 15 years.

Exchange’s Enforcement Statement and New
Disciplinary Procedures

In September, the Exchange published an enforcement
statement (the “Enforcement Statement”) highlighting
relevant principles and factors for enforcement of the Listing
Rules, and adopted new procedures (the “New Procedures”)
for disciplinary matters involving breaches of the Listing Rules.

The Enforcement Statement set out a non-exhaustive list of
factors that a Disciplinary Committee or Review Committee
of the Exchange will take into account when determining the
appropriate level of enforcement action and sanctions for
breaches of the Listing Rules:

o The nature and seriousness of the breach;

o The circumstances and manner in which the conduct
giving rise to the breach was committed;

e The conduct of the directors and senior management;

+  The market impact and prejudice (or risk of prejudice) to
investors as a result of the breach;

«  Any personal benefit accruing to the parties responsible
for the breach and its magnitude;

«  The conduct of the relevant parties subsequent to the breach;

«  Whether the directors and senior management
implemented and maintained adequate and effective
internal controls;

«  Whether the breach reveals serious or systemic
weaknesses or failings in the issuer’s procedures;

«  The level of cooperation received from the issuer and its
directors during the investigation of the conduct;

e The compliance history of the issuer and its directors; and

«  Other mitigating or aggravating factors, such as the actual
or potential damage to the reputation of the Exchange and
integrity of the market, as set out in a “Statement on principles
and factors in determining sanctions and directions imposed
by the Disciplinary Committee and the Review Committee”
which is attached to the New Procedures.

The Enforcement Statement closes by reminding directors
and senior management of their duty to take steps to ensure
that issuers have and maintain effective systems in place

to achieve Listing Rule compliance; stressing the collective
and individual responsibility of directors for compliance,
including independent and other non-executive directors; and
emphasizing the need for continuing, regular training.

The New Procedures enhance the case management powers
of the chairman of an Exchange disciplinary committee to
expedite disciplinary proceedings. The chairman can make
any directions concerning the conduct of the proceedings for
the just and expeditious disposal of the matter. The Exchange
noted that delay in filing submissions and unjustified
postponement of hearing dates will not be tolerated: the
granting of time extensions will not be the norm, but only in
exceptional circumstances and in the interests of fairness.
There are also changes aimed at reducing the number of
written submissions filed as a matter of course during the
disciplinary process, and encouraging earlier hearing dates.

For a copy of the Enforcement Statement and the New
Procedures (including the “Statement on principles and factors in
determining sanctions and directions imposed by the Disciplinary
Committee and the Review Committee”), please follow the

links: http://www.hkex.com.hk/eng/rulesreg/listrules/listguid/
Documents/enfs 0913.pdf and http://www.hkex.com.hk/eng/
rulesreg/listrules/listdisciplinarypro/documents/dis_0913.pdf

Because of the generality of this newsletter, the information provided herein may not be applicable in all situations and should not be acted upon
without specific legal advice based on particular situations. The views expressed herein shall not be attributed to Morrison & Foerster, its attorneys
or its clients. If you wish to obtain a free subscription to our Hong Kong Capital Markets Quarterly News, please send an email to info@mofo.com.
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