Anti-SLAPP Statute in the Real Estate Litigation Mix

BY MATTHEW HENDERSOM

& anyone who has been suwed can tell you,
Aﬁﬁuaﬁun i, al best, an annovance, and at

worst, and much more typically, scary,
stressful, time-consuming and expensive. Given
that the longstanding rule of American juris-
prudence is that each party io 3 lawsull pays
its o attorneys’ fees (absent a contractual or
statutory provision to the contrary), defendants
can find themselves at the mercy of aggressive
plaintiffs who are able to infBct not insignificant
financial karm by the simple
act of filing a complaint. And
while strategic and tactical
considerations have aiways
rightly been part of a lawyer's
caleulus in determining
when, where and whom to
sue, at times the brute foree
of a lawsuil becomes its own

reason for being.

These conceras have especial significance
in the field of public advocacy, In which people
of ordingry means can find themselves up
agmingt wellheeled interests with substantial
experience with and resources for using the
mudicial system. The mere act of suing a person
or group of people for their conduct in the
public arena — lobbying a local board or com-
mission, for instance, or circulating 2 petition
— can have a significant chiling effiect on their
actions.

This was the problem the California
Legislature confronted in 1992 when it added
section 425.16 to the Code of Civil Procedure,
Communly known as the “antiSLAPF” statute
{“SLAPF" standing fior “strategic lawsuit against
public participation™), section 425.16 provides a
method by which lawsuits brought for strategic
purpeses to bully or muzzle a defendant for his
or her speech or pefition activities can swifily
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and economically be resolved,

Such lawsuits represent a real threat to
grassroots or other smalbscale adwocacy and
free speech activities, “The paradigm SLAPP
i @ guit fled by a large land developer against
environmental activists or a neighborhood
association intended to chill the defendants’
continued political or legal opposition to the
developers’ plans.” (Wileor n Swperior Conrt,
disapproved on other grounds in Eguilon
Enterprises v Comsumier Cause, Ine) Such law-
suits typically invohve allegations of lorts such
a5 defamation, interference with prospective
economic advantage, nuisance or infliction of
emotional distress. (Id.; Wilbanks o Walk.)

Of course, creative lawyers pushing the
ervvedope: of legal theory and practice quickly
put section 425,16 to use in all manner and
types of cases outside the prototypecal SLAPP
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situation. Thus, in the 16 years smoe section
2516 was firat passed, the soope snd sweep
if the stahate have expanded into felds bevosd
what the orlginal suthors could have foreseen
— including recent forays ivto the realm of resl
estafe tigaton.

Mechartsm af the Antl-SLAPP Statute

‘The mechanics af soction 435,16 am relatively
strapghitforward. Where a defendant or crogs
defendant is confronted by & cause of action
“arising from any act of that person in farther-
mmce of the perscer’s Aght of petition or ree
speech . inconrection with 3 public issae,”
whach be salule subsequently further defines,
b or shie ks permitted to file a “special” motion
tov strike directed agairs! the offending causes of
action. The maotion mus be Gled within 60 diovs
of service of the complaint or cross-complaint,
antl discowery is stayed unil the coart issees a
ruling on the maten. Thes, section 425,16 puls
the brakes on a ket aliowing a defendant the:
chance to hiewe it thown ot ot 8 very early posst
in the proceedings.

The mirving defendant has the mitial burden
i estebilish thee the causes of petion i which the
milion i dinected arise from the exercise of peti-
tlon o free speech rghts. If the defendant satis-
fies this requirement, the bisrden shifts i the
plaintifl to demonstrate a probability of prevaiing
on the merits of the challenged chims. [ the
plaintiff satiefies this burden, the modon ko strike
1 desmed: f pot, the motion to striloe is granted,
and the defendant & entitded toa recovery of
atinrneys’ e, A plainlil] who deksils 2 mobon
%o sirike |s entitled to an award of fees anly if the
modion was friveious or solefy intended o0 carse

unmeessary dela

Whtle the procedure far a motion eoder
section 425 16 is wncomplicated. and s applice-
L Lo the prototypical SLAFF case is obvious
— defamation, mabicious prosecution, inberfer
ence with prospeciiee business advantage, eic.
— [z extensn inbo the peabm al reil edale
litigtion cam prove instroctive and caationsry for
chient and practitioner alike

dinti-SLAPF Motions in Real Estate Litgation

Dhsgestes between bndlords and ther lenants
are hardly uscommoe: howeses, an unlawid
dietainer action seems an ndd setting for the use
of an ant-SLAFP mation. Neverthebess, the First
District Court of Appeal kanded dosm 3 case
agrrier this: yemr that apphied ssction 425, 16 in just
ithis contest.

110 Park Lans Amecigles o, Faldwan invobwd
& dispute between a lindlord and subtenants.
The lardlord filed s unlawiul detsiner ac-
tion, and the subtenants cross-complained
Tor retalGlory eviction, neghgence, negligent
misrepresentation, reach of the covesant of
quirt exjryment, wioeghal eviction, breach of
romtract, and unisr business practices, The
landond respanded with an mGSLAPP mofion
o strikoe, which the trial court grasted only as 1o
thee retalistory eviction claim.

U appeal, the First District beld that the il
courl latnt gpone fr eniagh in sustsinsg te
miition te stritoe, 1t ruled that &l of the sebien-
ants” crases of action excep for negligent mis
represeniation were sabgect o the ant-SLAFP
ket The case hinged on the Gt that the
Tandlord's fikeg of the unlawidl detainer setion
and acts taken im comjunction with that activity
were the basis lor the sibterantys” chims, The
filing of Btigation k= a classkc expression of the
right of free petithon: and is tus well within the
soope of section 425 16 profection, Frespective
of any “public interest” in the subject maker of
thes Lawsnt. Thus, EE A% e A% an
unlewful detainer ectinn can bring section 425,16
and its protections and punishments into play
— i Esef Ehe sablesants and their conmse] prob.
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s with landlord4emant disputes, Eigation
invobving real estabe parchases would appear to
b an unlikely place for an anSSLAFP motion to
b e, but recent cases show that this is not
s I Bact, Leere have been multiple pablshed
deciions i this fiekd within the past vear, Take,
for instanie, the esse of Garretion & o, which
Inwobved a dispute hetween the buyer of a peece:
o resal esstae andl the seller who had taken back
a mote and dead af trust to feance the purchase.
The buyer purpariedly defsdied on the note,
and the seller initiabed nonjedicial foreckesurs
umcher e diesd of trast. The buyer oured e
alleged defsut under proest, and then filed
suit against the seller for wrongful foreciosure,
among other causes of action. The seller
respomnded with an anti-SLAFP mation, confena-
ing that the sieps she took o forechse the deed
aif trust constituted protected petiaon or ree
speech activity

The erurt dissygresd, holding that a prvate

nonjodicisl s mot within the scope
nf sectinn 425, 16 protechions. While the
e bo stribie was mot availng in this case,
it reveals the creative and expansive ways in
which counsel bave iried to use the ant-SLAFF
statutr: o segressively protect and promote their
cliesibs” interessts. (ther recent cnses erubing
anti-SLAFP motions in the context of disputes
Between purchasers and sellers of real property
include Lis & Lucky Uneiled Properiies Ina, Inc.,
Midiand Pacific Bldg Corp. o Kimg and Wang =
Vsl Miart Bral Eniale Bunines T,

Inthe current res estade cheate, Bigation
ower property o foreclosure i increasingly
commnon The wse of foreclosure consuliants™
ar equity parchasers has led to a raft of mesits
where owniers of homes in defanll dasien 16 haee
been duped out of bt to and,‘or equity in their
property. Agen, this would seem an unlikely
place for section 425.16 w resr its hesd, but &
Safma o Capon,

Satema invedved allagatioes by & homenwner
that he and his estranged wife had been duped
ot of their home by an ety purchaser, The
himescener suesd bo recover tithe o the property,
e the: recond title holder filed a cross-complaint
Inchedeg causes of sction for copversion ind
interference with prospective econommic advan-
Lage. s vou ey have guessed, the homeowmer
respomeded with an ai-SLAPF medion, which
the trial court granted as bo the comversion
claim. Mot that the challesyged chms in the
cress-complaint derived from the homeowners
reciurse i bocal sutharies and the courts in
Irying to recmver tithe to bis bome, the court of
sl naled that the motion should have been
granited as in the lerference chim a5 well.
‘Thus. & ordinary-leoking tite dspate was found
toimplicate the petition and speech concerns of
section 425 16,

In & simiflar vein, backyerd disputes between
neighboring homereners can also provide the:
stge Tora section 425, 16 motion, In Costillp &
Pachers, the plaintiff hoensowsers sued their
metghbon, cliiming that hackyard sweat lodge
ribaals constituted a nuisance by emitting smoke,
ash and odors, The defendamis filed 2 42516

it s far from a stretch 4o see that a successial mo-
i b strike under section 425,16 could be made
in the context of 8 neighbor dispute.

A this thumbeail overview of repent resl es
teie cases demonstrates, the ant-SLAPP statrie
©an pap up in unexpected places in unpred@ctable
ways. Thus, eection 425,16 represents a poben tial
trap for unwary BSgants and a nifty (if somewhat
Tmzsed) arrow in De eavey allormey's quiver. dis



