
IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 
 

ATLANTIC SPECIALTY 
INSURANCE COMPANY, 
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 

Plaintiff,  
  
vs. CIVIL ACTION NO. 13-458-CG-N 

 
MR. CHARLIE ADVENTURES, 
LLC and KIM P. KORNEGAY, 

 

 
Defendant. 
 

 

ORDER 
 

 This matter is before the court on the motions of Defendants/ Counter-

Plaintiffs to exclude the testimony of Plaintiff’s experts (Docs. 34 & 35), Plaintiff’s 

response in opposition (Doc. 56), and the relevant assertions contained in the 

parties’ filings with regard to the pending motions for summary judgment (Docs. 38, 

44, 52, 54, 56, 57, 60).  For the reasons explained below, the court finds that 

Defendants’ motions to exclude should be granted. 

 

I. Background 

 This case involves an insurance claim for damage to Defendants’ yacht, the 

“Mr. Charlie,” and its contents by a fire that occurred on March 3, 2013.  Plaintiff 

seeks a declaration that it does not owe coverage for the fire and Defendants have 

asserted counterclaims for breach of contract and bad faith. (Docs. 1, 6).  

Specifically, Plaintiff contends that coverage is excluded by the policy at issue 

because the loss results from “marine life” and/or Defendants’ “failure to maintain 
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the covered yacht in good condition and repair.”   Plaintiff’s experts, Guy Plaisance 

and Gary Jones, have concluded that the fire originated in the engine compartment 

in the vicinity of the aft end of the starboard engine and resulted from the seawater 

intake screen for the starboard strainer being restricted by marine growth. (Docs. 

34-2, 35-6). 

 

II. Motions to Exclude Experts 

 Defendants move to exclude the testimony of Plaintiff’s experts, Guy 

Plaisance and Gary Jones, under Rules 403 and 702.   Rule 403 excludes relevant 

evidence “if its probative value is substantially outweighed by a danger of … unfair 

prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or 

needlessly presenting cumulative evidence.” FED. R. EVID. 403.  Rule 702 provides 

for the admission of expert testimony when “the expert’s scientific, technical, or 

other specialized knowledge will help the trier of fact to understand the evidence or 

to determine a fact in issue.” FED. R. EVID. 702(a).  The United States Supreme 

Court in Daubert v. Merrell Dow Pharmaceuticals Inc., 509 U.S. 579 (1993) found 

that scientific expert testimony is admissible only if the proffered testimony is both 

relevant and reliable.  “[A] district court judge is to act as a ‘gatekeeper’ for expert 

testimony, only admitting such testimony after receiving satisfactory evidence of its 

reliability.”  Dhillon v. Crown Controls Corporation, 269 F.3d 865, 869 (7th Cir. 

2001); see also U.S. v. Majors, 196 F.3d 1206, 1215 (11th Cir. 1999).   However, “it is 

not the role of the district court to make ultimate conclusions as to the 

persuasiveness of the proffered evidence.” Quiet Technology DC–8, Inc. v. Hurel–
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Dubois UK Ltd., 326 F.3d 1333, 1341 (11th Cir. 2003). “[A] district court's 

gatekeeper role under Daubert is not intended to supplant the adversary system or 

the role of the jury.” Id. (citing Maiz v. Virani, 253 F.3d 641, 666 (11th Cir. 2001)).  

“Quite the contrary, ‘[v]igorous cross-examination, presentation of contrary 

evidence, and careful instruction on the burden of proof are the traditional and 

appropriate means of attacking shaky but admissible evidence.’ ” Id. (quoting 

Daubert, 509 U.S. at 596, 113 S.Ct. at 2798). 

 Rule 702 of the Federal Rules of Evidence provides: 

A witness who is qualified as an expert by knowledge, skill, experience, 
training, or education may testify in the form of an opinion or 
otherwise if: 
 
(a) the expert's scientific, technical, or other specialized knowledge will 
help the trier of fact to understand the evidence or to determine a fact 
in issue; 
 
(b) the testimony is based on sufficient facts or data; 
 
(c) the testimony is the product of reliable principles and methods; and 
 
(d) the expert has reliably applied the principles and methods to the 
facts of the case. 

 

FED. R. EVID 702.  The rule compels district courts to “conduct an exacting analysis 

of the foundations of the expert opinions to ensure they meet the standards for 

admissibility under Rule 702.” United States v. Abreu, 406 F.3d 1304, 1306 (11th 

Cir.2005) (quoting United States v. Frazier, 387 F.3d 1244, 1260 (11th Cir.2004) 

(internal quotation marks omitted)).  Accordingly, under Rule 702, “this Court has 

an obligation to screen expert testimony to ensure it stems from a reliable 

methodology, sufficient factual basis, and reliable application of the methodology to 
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the facts.” Whatley v. Merit Distribution Services, 166 F.Supp.2d 1350, 1353 (S.D. 

Ala. 2001) (citations omitted).  The Eleventh Circuit requires district courts to 

engage in a “rigorous three-part inquiry” for assessing the admissibility of expert 

testimony under Rule 702: 

Trial courts must consider whether: “(1) [T]he expert is qualified to 
testify competently regarding the matters he intends to address; (2) 
the methodology by which the expert reaches his conclusions is 
sufficiently reliable as determined by the sort of inquiry mandated in 
Daubert; and (3) the testimony assists the trier of fact, through the 
application of scientific, technical, or specialized expertise, to 
understand the evidence or to determine a fact in issue.” 
 

United States v. Frazier, 387 F.3d 1244, 1260 (11th Cir.2004) (quoting City of 

Tuscaloosa v. Harcros Chems., Inc., 158 F.3d 548, 562 (11th Cir.1999)).  These 

requirements are known as the “qualifications,” “reliability,” and “helpfulness” 

prongs. See id.  “[T]he proponent of the testimony does not have the burden of 

proving that it is scientifically correct,” but must establish “by a preponderance of 

the evidence, it is reliable.” Allison v. McGhan Medical Corp., 184 F.3d 1300, 1312 

(11th Cir. 1999) (citing In re Paoli R.R. Yard PCB Litig., 35 F.3d 717, 744 (3d Cir. 

1994)); see also Whatley, 166 F.Supp.2d at1354 (“the proponent of the expert 

testimony has the burden to establish by a preponderance of the evidence that the 

admissibility requirements of Rule 702 are satisfied.”)(citations omitted).  Factors 

that may be relevant include: 

(1) whether the theory or technique can be (and has been) tested, (2) 
whether the theory or technique has been subjected to peer review and 
publication, (3) in the case of a particular ... technique, the known or 
potential rate of error, and (4) whether the theory or technique is 
generally accepted by the relevant ... community. 
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Hendrix ex rel. G.P. v. Evenflo Co., Inc., 609 F.3d 1183, 1194 (11th Cir. 2010) 

(internal quotation marks and alterations omitted).  Additional factors that may be 

taken into account by a district court include: 

    (1) Whether the expert is proposing to testify about matters growing 
naturally and directly out of research he has conducted independent of 
the litigation, or whether he has developed his opinion expressly for 
purposes of testifying; 
 
    (2) Whether the expert has unjustifiably extrapolated from an 
accepted to an unfounded conclusion; 
 
    (3) Whether the expert is being as careful as he would be in his 
regular professional work outside his paid litigation consulting; 
 
    (4) Whether the field of expertise claimed by the expert is known to 
reach reliable results for the type of opinion the expert would give. 
 

FED. R. EVID. 702 advisory committee's note to 2000 amendments (internal citations 

omitted). 

 A. Guy Plaisance 

 With regard to Plaisance, Defendants first contend that he is not qualified to 

testify as an expert on the cause or origin of fires because he is a marine surveyor 

by trade and has only a high school equivalency with no formal training as a fire 

investigator.  However, “[t]he text of Rule 702 dictates that expert status may be 

based on experience, and the Advisory Committee Notes dictate that experience 

alone ‘may ... provide a sufficient foundation for expert testimony.’ “ United States 

v. Frazier, 387 F.3d 1244, 1295 (11th Cir. 2004) (italics in original) (citing Rule 702 

cmt. at 290) “After all, ‘[e]xperts of all kinds tie observations to conclusions through 

the use of what Judge Learned Hand called “general truths derived from ... 

specialized experience,’ “ and ‘no one denies that an expert might draw a conclusion 
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from a set of observations based on extensive and specialized experience.’ “ Id. at 

1298 (citing Kumho Tire Co. v. Carmichael, 526 U.S. 137, 149, 119 S.Ct. 1167, 1174, 

1178 (1999)).  After reviewing Mr. Plaisance’s qualifications, the court finds he has 

sufficient experience to offer opinion testimony on the subject. 

 Defendants also contend that Plaisance’s conclusions are not reliable because 

they are not based on sufficient facts or data, they are not the product of reliable 

principles and methods and because the principles and methods are not reliably 

applied to the facts of the case.  Plaisance’s report concludes that “the fire resulted 

due to the lack of required maintenance on the starboard main engine per the 

manufacturer’s recommendations and by the excessive amount of marine growth on 

the starboard sea strainer screen.” (Doc. 34-2, p. 24).  Plaisance had both the 

starboard and port screens analyzed by a metallurgical consultant, Dr. Kendall 

Clarke. (Doc. 34-2, p. 18).  Mr. Plaisance states in his report that Clarke determined 

that “the starboard sea scoop screen has an open area of 3.55 square inches or 1/5 

(20%)” of a new clean screen and the port screen has “an open area of 3.85 square 

inches or approximately ¼ (26%) compared with a new screen.” (Doc. 34-2, p. 18).  

There is no reported data or analysis to indicate the significance of the difference 

between a screen that is 20% open as compared to 26% open, but Plaisance testified 

that apparently the generator and the port engine were getting the minimum flow 

required to avoid any overheating, because “[t]hey didn’t catch on fire.” (Doc. 34-1, 

p. 79).  However, Defendants point out that Plaisance incorrectly relied on the 

measurements because Dr. Clarke actually reported that the starboard screen had 

the larger open area of 3.85 inches squared whereas the port screen had an open 
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area of 3.5 inches square. (Doc. 34-9, p. 3).  So, when Plaisance thought 26% of the 

screen on the port engine was open, he concluded the extra 6% opening was 

sufficient to keep it from catching fire, but in fact the fire reportedly started from 

the exhaust of the engine with the screen that was 26% open and the exhaust from 

the engine with a screen that was open 6% less, did not catch on fire. 

 Plaisance also testified that while the percentage that the screens were open 

matters, there could have been a wide variety of other things that could have 

obstructed the seawater, such as a plastic bag or a rag being sucked up over it.  

(Doc. 34-1, pp. 83-86).  If the starboard exhausts caught on fire and the port 

exhausts did not because a plastic bag or a rag obstructed the starboard screen, 

then it would not have been the marine growth or Defendants failure to have the 

screens cleaned that caused the fire. 

 Plaisance also based his opinion that the screen was too clogged to flow the 

required amount of water for the engine on information he received from John 

Moran, who is an employee of the company that manufactures the screen. (Doc. 34-

2, p. 18).  Defendants contend Plaisance should not have relied on Moran because 

Plaisance does not know Moran’s qualifications and only spoke to Moran over the 

phone. (Doc. 34-1, pp. 36-38, 57-58).  Additionally, Plaisance asked Mr. Moran to 

perform a flow rate calculation, but sent Mr. Moran the data sheet for a different 

engine than is at issue here. (Doc. 34-1, pp. 36-38).  Plaisance later realized the 

mistake and informed Moran, but Moran did not recalculate the flow rate.  Without 

making new calculations, Moran concluded:  
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I think the same basic problem exists.  The screen was too clogged to 
flow the required amount of water (400 1/min or 450 1/min). The 
pressure loss was too great for the pump to overcome. Unless the pump 
is made to operate at a higher vacuum it probably wouldn’t flow 
enough water. 
 

 (Doc. 34-1, p. 44).  The statement above only reports that Moran “thinks” there 

“probably” would not be enough water flow.   Thus, Moran does not appear to be 

completely certain about the conclusion.  According to an email, Plaisance also told 

Moran that the starboard screen had only 3.55 square inches of open area which, as 

discussed above, was incorrect. (Doc. 34-1, pp. 45-46).  Given all of the problems 

above, the court does not find that the information from Moran was certain enough 

to be relied upon without additional verification. 

 Defendants also contend that Plaisance violated the scientific method 

because he formed a conclusion first and then attempted to find support for that 

conclusion after it was already pre-determined.  On March 29, 2013, Plaisance 

reported that he believed the starboard engine had overheated as a result of the 

screen being too occluded to allow sufficient water flow. (Doc. 34-1, pp. 53-54).  

Plaisance reported that: 

This overheating condition on the starboard engine could have created 
an intense exhaust heating in as much as 1300 degrees Fahrenheit 
(hot exhaust gas) which would have melted the neoprene rubber hose 
“boots” connecting the fiberglass exhaust tube to the riser and 
discharge tube.  
 

(Doc. 34-1, p. 54).  However, it was later determined that the starboard engine did 

not overheat. (Doc. 34-1, pp. 25, 54).  On April 20, 2013, Plaisance sent an email to 

Gary Jones and others asking whether it was possible for the exhaust temperature 

to get above 257 degrees Fahrenheit with limited seawater flow through the engine 
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and the engine not drastically overheat to a point of failure, yet the hot exhaust gas 

start burning the hose and gas pipe. (Doc. 34-1, pp. 27-31).  His email stated that 

this was his primary question.  Plaisance did not know if he ever got an answer to 

his question. (Doc. 34-1, p. 32-33).  Plaisance is sure somebody concurred, whether 

in writing or orally, but Gary Jones did not respond, there is no record of a response 

from anyone else and Plaisance does not remember whom or if anyone responded. 

(Doc. 34-1, pp. 32-34).  Thus, Plaisance’s conclusion that the marine growth on the 

screen could caused intense exhaust heating without overheating the engine is 

apparently based on the fact that he thinks someone told him that was possible.  

Plaisance has offered nothing to support his contention that it is possible and 

Plaintiff has not submitted any other authority to show that it is possible.  “To 

fulfill its gatekeeping function under Rule 702, a district court must not simply 

tak[e] the expert's word for it.” Edwards v. Shanley, 2014 WL 4747186, *6 (11th Cir. 

Sept. 25, 2014) (citation and internal quotations omitted).  “If admissibility could be 

established merely by the ipse dixit of an admittedly qualified expert, the reliability 

prong would be, for all practical purposes, subsumed by the qualification prong.” Id. 

(quoting United States v. Frazier, 387 F.3d 1244, 1258, 1261 (11th Cir. 2004) (en 

banc)).  Here, the expert himself questioned whether it was possible.  Plaisance had 

no experience or knowledge prior to investigating this incident to lead him to 

believe that it was possible and can point to no other authority on which to base 

such an opinion. 

 Defendants point to several other flaws or gaps in Plaisance’s analysis, such 

as that he did not perform a variety of other tests and he did not interview the 
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marine officer who first responded to the scene.  While some of these reported 

shortcomings would merely go to the weight of the testimony, the court finds that 

because of the other problems discussed above Plaisance has failed to fully support 

his conclusion that the fire was caused by the screen being occluded by marine 

growth.  Plaintiff has not met its burden of showing by a preponderance of the 

evidence that Plaisance’s opinion stems from a reliable methodology, sufficient 

factual basis, and reliable application of the methodology to the facts. 

 B. Gary Jones 

 In Jones’ first report, he stated that the fire originated in the engine 

compartment in the vicinity of the aft end of the starboard engine. (Doc. 35-5, p. 7).  

Jones further stated in the first report that the most probable ignition theory 

involves the release of these searing gases as a result of a restriction of the cool 

water flow due to the marine growth.” (Doc. 35-5, p. 7).  However, the report stated 

that “[u]ntil the scientific materials testing has been completed by Dr. Clark, the 

cause for this fire is being classified as undetermined.” (Doc. 35-5, p. 7).  Jones 

stated that “[t]he investigation remains active and continued contact with Captain 

Plaisance and Dr. Clark will be maintained to complete any remaining tasks in an 

expedited manner.”  In Jones’ final report he concluded that: 

The cause for the fire is a result of insufficient intake seawater flow 
that is necessary to lower the internal hot exhaust gases in the 
exhaust FRP tube and elbow to a safe and acceptable operating level.  
The fiberglass tube is rated at approximately 259 degrees F and is 
connected to the riser and tube with rubber boots.  The weak point in 
this system is at the connector and the release of hot gases here 
represents a significant hazard. 
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It was concluded the lack of required maintenance and the marine 
growth on the external hull intake strainer/screen contributed to the 
reduced intake water flow that resulted in the failure of the exhaust 
tube.  The escaping gases then ignited nearby combustibles that 
eventually involved the entire boat.  The basis for this ignition theory 
is the exclusion of other ignition theories, physical damage patterns on 
the boat, photographic documentation and the analytical evaluation 
and interpretation of the evidence by industry experts Dr. Kendall 
Clark, John Moran of Hendrick Manufacturing, biologist Dottie Byron, 
Certified Marine surveyor Guy Plaisance and Marine technicians Tom 
Elliot and Ralph Holloway 
 

(Doc. 35-7, p. 2).  Jones’ later testified that if Dr. Clark and Plaisance were wrong, 

he would have to go back to his undetermined status. (Doc. 35-1, p. 5). 

 Jones’ reports indicate that the starboard intake screen was 

disproportionately occluded with marine growth. (Doc. 35-5, p. 6; Doc. 35-6, p. 3).   

However, as discussed above with regard to Plaisance’s opinion, Dr. Clarke actually 

found that the starboard intake screen was less occluded with marine growth than 

the port side intake screen. 

 Defendants also point out that Jones based his opinion on the exhaust tube 

being rated for 259 degrees Fahrenheit, when in fact it was rated for 350 degrees 

Fahrenheit. (Doc. 35-1, p. 6).  Plaintiff contends that it does not matter which rating 

was used because the internal exhaust gases range from 900-1100 degrees 

Fahrenheit. (Doc. 32-2, p. 5).  However, it is unclear what temperature the gases 

were after they had been cooled by whatever water came in through the screen.  

Jones’ report states that the water is supposed to lower the internal exhaust gases 

to an acceptable level for the exhaust elbows and tube and that “[a]n exhaust tube 

failure could result from the hot gasses not getting completely cooled...” (Doc. 32-2, 

p. 5).  There has been no calculation or testing done to determine the approximate 
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temperature of the water flow or of the gases after being cooled by the reported 

reduced flow of water in the starboard engine. (Doc. 35-1, p. 12).  Jones testified 

that the difference does not affect his opinion, but has not fully explained why it 

does not. (Doc. 53-5, p. 6).  

 Jones recommended to Plaisance that several items be inspected because 

they “will provide physical documentation to prove or disprove this theory.” (Doc. 

35-1, pp. 14-16).  He requested that the turbocharge be inspected because that 

would “address possible issues such as exhaust gas, back pressure, insufficient 

cooling water through the cooler, faults in the engine fuel injection system due to 

incorrect adjustment.”  (Doc. 35-1, p. 14).  Jones testified that the Middleton 

mechanics were supposed to inspect the turbocharger but Jones does not know if it 

was ever done. (Doc. 35-1, pp. 15-16).  Jones also does not know if Plaisance ever 

looked into the charge air cooler or faults in the engine fuel injection system due to 

incorrect adjustment or misalignment of a bearing or leakage in exhaust duct. (Doc. 

35-1, pp. 17-18).  Jones admits that the water flow could be restricted for reasons 

other than the screen, such as through the charge air cooler or if a manufacturing 

defect resulted in a leak in the exhaust duct that persisted long enough. (Doc. 35-1, 

pp. 17-18).  While all of the requested inspections may not have been necessary for 

Jones’ to come to a reliable conclusion, when it was determined that the starboard 

engine did not overheat as Jones and Plaisance originally believed, more testing or 

analysis was clearly needed to explain the circumstances.  

 Because of the above issues combined with Jones’ reliance on Plaisance’s 

analysis, which as discussed above was not adequately supported, the court finds 
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that Plaintiff has not met its burden of showing by a preponderance of the evidence 

that Jones’ opinion as to the cause of the fire is reliable.  Jones himself reported 

that the initial information was not sufficient for him to opine as to the cause of the 

fire.  Jones later received information counter to his initial theory when it was 

determined that the starboard engine did not overheat and the starboard screen 

was not as obstructed by marine growth as the port side screen.  Since Jones relied 

on Plaisance’s analysis, the court finds that Jones’ opinion as to the cause of the fire 

also does not stem from a reliable methodology, sufficient factual basis, and reliable 

application of the methodology to the facts. 

 

CONCLUSION 

 For the reasons stated above, Defendants’ motions to exclude the expert 

testimony of Guy Plaisance and Gary Jones (Docs. 34 & 35) are GRANTED. 

DONE and ORDERED this 5th day of November, 2014. 
 
 

 /s/ Callie V. S. Granade    
UNITED STATES DISTRICT JUDGE 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 
 
 
ATLANTIC SPECIALTY INSURANCE  ) 
COMPANY,      ) 
       ) 
 Plaintiff,     ) 
       ) 
VS.       ) CIVIL ACTION NO. CV-13-458 
       ) 
MR. CHARLIE ANDVENTURES, LLC, and ) 
KIM P. KORNEGAY,    ) 
       ) 

Defendants.      ) 
 
 

DEFENDANTS’ MOTION TO EXCLUDE THE TESTIMONY OF PLAINTIFF’S 
EXPERT GUY PLAISANCE 

 
 COME NOW, the Defendants, by and through counsel, pursuant to Rules 403 and 702 of 

the Federal Rules of Evidence and Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 

591 (1993), and move this Court to exclude testimony offered from Plaintiff’s expert, Guy 

Plaisance, as to cause and origin of the fire, on the grounds that (1) Guy Plaisance is not qualified 

to testify competently regarding the cause and origin of the fire, (2) the methodology by which he 

reaches his conclusions is not sufficiently reliable as determined by the sort of inquiry mandated 

in Daubert, and (3) the testimony will not assist the trier of fact, through the application of 

scientific, technical, or specialized expertise, to understand the evidence or to determine a fact in 

issue, and is unnecessarily cumulative.  In support of this motion, Defendants show unto the Court 

the following: 
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INTRODUCTION 

Guy Plaisance has been identified by the Plaintiff as an expert witness that they may use 

to present evidence under Rule 702 of the Federal Rules of Evidence. Plaisance was retained by 

Atlantic Specialty Insurance Company (“ASIC”) on March 4, 2013, to investigate the fire loss of 

the vessel Mr. Charlie, which occurred on March 3, 2013. (Exhibit 1, at 156).  On March 19, 2013, 

at the request of Plaisance, ASIC retained Gary Jones to conduct a fire cause and origin 

investigation of the vessel Mr. Charlie.  (Exhibit 1, at 25 – 26).  Plaisance provided a report on 

September 9, 2013, as to his investigation into the fire that occurred aboard the Mr. Charlie, and 

his conclusion as to the cause and origin of the fire. (Exhibit 2). 

Plaisance provided a second report dated April 13, 2014, wherein he outlined his opinion 

as follows: 

Insufficient seawater flow through the starboard main engine cooling system 
resulted in the excessive rise in exhaust temperature, causing the hot exhaust gas to 
burn and ignite into a fire, beginning with non-metallic exhaust system components. 
This fire was greatly exacerbated by the starboard main engine continuing to run 
expelling 900° F to 1100° F exhaust heat and gases into the local surrounding area 
of the starboard aft engine room, quickly melting the closely mounted generator 
diesel fuel filter Racor plastic bowel, thus providing a substantial amount of 
accelerant, diesel fuel onto the already burning hot exhaust fire. 
 

(Exhibit 3, at 9). 

Gary Jones provided an initial fire investigation report on June 28, 2013.  At that time, 

Jones classified the cause of this fire as undetermined.  (Exhibit 4, at 6).  Jones submitted a second 

report to ASIC on September 9, 2013, wherein he determined the cause for the fire to be a result 

of insufficient intake seawater flow due to a clogged intake screen.  (Exhibit 5, at 3).  Jones 

summarized his conclusion in an April 13, 2014 report as follows: 
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It was concluded the lack of required maintenance and the marine growth on the 
external hull intake strainer/screen contributed to the reduced intake water flow that 
resulted in the failure of the exhaust tube. The escaping gases then ignited nearby 
combustibles that eventually involved the entire boat.  The basis for this ignition 
theory is the exclusion of other ignition theories, physical damage patterns on the 
boat, photographic documentation and the analytical evaluation and interpretation 
of the evidence by industry experts Dr. Kendall Clark, John Moran of Hendrick 
Manufacturing, biologist Dottie Byron, certified marine surveyor Guy Plaisance 
and marine technicians Tom Elliot and Ralph Holloway.  

 
(Exhibit 6, at 1-2). 

ARGUMENT 

In Daubert, 509 U.S. 579, 597 (1993), the Supreme Court explained that the trial courts 

are tasked with ensuring that an expert’s testimony is relevant and reliable.  “This entails a 

preliminary assessment of whether the reasoning or methodology underlying the testimony is 

scientifically valid and of whether that reasoning or methodology properly can be applied to the 

facts in issue.” Id. at 592-93.  This “gatekeeping” function is to be applied not only when an expert 

relies on scientific principles, but also when testimony is based on other technical or specialized 

knowledge.  Kumho Tire Co. v. Carmichael, 526 U.S. 137, 141 (1991). 

The admissibility of expert testimony is governed by Rule 702 of the Federal Rules of 

Evidence, which provides: 

A witness who is qualified as an expert by knowledge, skill, experience, training, 
or education may testify in the form of an opinion or otherwise if: 
 
(a) the expert’s scientific, technical, or other specialized knowledge will help the 
trier of fact to understand the evidence or to determine a fact in issue; 
 
(b) the testimony is based on sufficient facts or data; 
 
(c) the testimony is the product of reliable principles and methods; and 
 
(d) the expert has reliably applied the principles and methods to the facts of the 
case.  
 

Fed. R. Evid. 702. 
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“Expert testimony may be admitted into evidence if: (1) the expert is qualified to testify 

competently regarding the matters he intends to address; (2) the methodology by which the expert 

reaches his conclusions is sufficiently reliable as determined by the sort of inquiry mandated in 

Daubert; and (3) the testimony assists the trier of fact, through the application of scientific, 

technical, or specialized expertise, to understand the evidence or to determine a fact in issue.” City 

of Tuscaloosa v. Harcros Chemicals, Inc., 158 F.3d 548, 562 – 563 (11th Cir. 1998) (citations 

omitted).  The proponent of the expert testimony bears the burden of proving by a preponderance 

of the evidence that these three requisites are satisfied.  See Hendrix ex rel. G.P. v. Evenflo Co., 

Inc., 609 F.3d 1183, 1194 (11th Cir. 2010) (citing Boca Raton Cmty. Hosp., Inc. v. Tenet Health 

Care, 582 F.3d 1227, 1232 (11th Cir. 2009)). 

In determining the reliability of an expert’s testimony, the trial court may consider many 

factors, including the following: (1) whether the expert’s theory or technique can be tested, and if 

it has been tested; (2) whether the expert’s theory or technique has been subjected to peer review 

and publication; (3) the known or potential error rate of a particular technique, and the existence 

and maintenance of standards related to the technique; and (4) whether the technique has been 

generally accepted in a relevant scientific community. Daubert, 509 U.S. at 593-94.   

The advisory committee notes to Rule 702 provides the following addition list of factors 

that a court may consider in determining whether expert testimony is sufficiently reliable: 

(1) Whether the expert is proposing to testify about matters growing naturally and 
directly out of research he has conducted independent of the litigation, or whether 
he has developed his opinion expressly for purposes of testifying; 
 
(2) Whether the expert has unjustifiably extrapolated from an accepted premise to 
an unfounded conclusion; 
 
(3) Whether the expert has adequately accounted for obvious alternative 
explanations; 
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(4) Whether the expert is being as careful as he would be in his regular professional 
work outside his paid litigation consulting; 
 
(5) Whether the field of expertise claimed by the expert is known to reach reliable 
results for the type opinion the expert would give. 
 

Fed. R. Evid. 702, advisory committee’s note (2000 amends.). 
 
In Whatley v. Merit Distribution Services, 166 F. Supp. 2d 1350, 1353 (S.D. Ala. 2001), 

this Court noted its obligation under Rule 702 to “screen expert testimony to ensure it stems from 

a reliable methodology, sufficient factual basis, and reliable application of the methodology to the 

facts.” 

A. THE PROFFERED EXPERT IS NOT QUALIFIED TO TESTIFY 
COMPETENTLY REGARDING THE MATTERS HE INTENDS TO ADDRESS 

 
 Defendant and Counter Plaintiffs, Mr. Charlie Adventures and Kornegay, adopt 

and incorporate herein the facts and arguments set forth in Defendant and Counter Plaintiffs’ 

Motion to Exclude the Testimony of Plaintiff’s Expert Gary Jones, and Defendant and Counter 

Plaintiffs’ Motion for Summary Judgment on breach of contract and bad faith claims against 

ASIC, filed contemporaneously herewith. 

Plaisance does not have the experience, education, or training necessary to offer an opinion 

on the cause or origin of fires.  Defendants assert, therefore, that Plaisance is not qualified to offer 

any opinions regarding the cause and/or origin of any fire related to this case.  

An expert may be qualified “by knowledge, skill, experience, training, or education.” Fed. 

R. Evid. 702.  In Talking Walls, Inc. v. Hartford Cas. Ins. Co., No. 1:02-cv-0041-MP-AK, 2005 

WL 6011243 (N.D. Fla. July 5, 2005), the court excluded an expert’s testimony regarding the 

cause and origin of a fire because the witness did not have the requisite training or experience to 

qualify as an expert in the investigation of fire cause and origin.  The purported expert had received 

certification as a firefighter, a fire inspector, and a fire instructor.  He had not, however, received 
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any certifications with regard to determining the cause and origin of fires.  Despite having some 

limited experience in cause and origin investigations, the expert would rely on others when 

investigating fire cause and origin.  The court explained that a “witness is not an expert merely 

because he claims to be.” Id. at *2; see also Am. Family Ins. Group v. JVC Americas Corp., No. 

00-27 DSD/JMM, 2001 WL 1618454 (D. Minn. April 30, 2001) (excluding purported expert from 

testifying as to the cause and origin of a fire because he was not a certified fire investigator and 

had no formal training in fire cause and origin analysis). 

In this case, Plaisance is a marine surveyor by trade.  He received an eleventh grade 

education before withdrawing from high school, and later obtained a high school equivalency 

diploma.  Plaisance concedes that he has no formal training as a fire investigator. (Exhibit 1, at 

19).  Plaisance’s experience in fire investigations is limited to on the job experience working as a 

marine surveyor.  He estimates that he has participated in approximately 20 to 25 fire investigations 

as a marine surveyor. (Exhibit 1, at 75).   

Nothing in Plaisance’s curriculum vitae indicates that he has the experience, education, or 

training necessary to offer an opinion as to the cause or origin of fires.  (Exhibit 7, Plaisance CV).  

Plaisance’s curriculum vitae cites membership in the National Association of Fire Investigators, 

but he has not attended any seminars or meetings sponsored by this organization. (Exhibit 1, at 

118 – 120). Plaisance cites attending one eight-hour seminar that was related to fire investigation.  

He cannot recall, however, any specific information that was taught during the seminar. (Exhibit 

1, at 56 – 57).  

In addition, Plaisance has never investigated a fire that was a result of an exhaust tube 

failure, as he alleges to have happened in this case. (Exhibit 1, at 75).   His experience with the 

type of engines in question is limited to his role as a marine surveyor.  He is not a certified 
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technician for the engines in questions and has never worked on such engines. (Exhibit 1, at 20 - 

22).  

As this Court stated in Kerns v. Sealy, No. 06-0431-WS-B, 2007 WL 2012867, *3 (S.D. 

Ala. July, 2007): 

A metallurgist is not rendered an expert in accident reconstruction simply because 
both drivers were behind the wheel of automobiles, which are made of metal.  A 
beekeeper is not rendered an expert in the health and nutritional effects of honey on 
small children simply because he breeds insects that produce honey. A recording 
studio engineer does not become an expert in the treatment and prevention of 
tinnitus simply because his field of expertise involves sound waves, which also 
cause tinnitus. 
 

Accordingly, Plaisance, as a marine surveyor, is not rendered a fire cause and origin expert simply 

because the fire was aboard a marine vessel. 

Furthermore, Plaisance recognized the need to retain a fire cause and origin expert in order 

to determine the cause and origin of the fire in this case.  In Cook v. Sunbeam Products, Inc., 365 

F. Supp. 2d 1189 (N.D. Ala. 2005), the court excluded an expert from testifying as to the cause 

and origin of a fire, in part, because he conceded that he had no formal training is this area and 

admitted that he was unqualified to give an expert opinion on the cause and origin of fires.  The 

court noted this was an obvious flaw in respect to the purported expert’s opinion testimony.  Id. at 

1192 (N.D. Ala. 2005);  see also Gideone Mutual Insurance Co. v. Rock, No. 1:06-cv-218-SA-

JAD, 2009 WL 2252206 (N.D. Miss. July 28, 2009) (excluding purported experts testimony as to 

the ultimate cause and origin of the fire because the court recognized that the expert did not have 

any scientific or technical education; he did not have any certifications in the determination of fire 

cause and origin; he had never conducted an investigation into the cause and origin of a fire; he 

did not hold himself out as an expert in determining the cause and origin of fires; he did not have 
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any formal training in fire dynamics; and he admitted that he was not an expert in cause and origin 

investigations). 

Upon being assigned the case, Plaisance acknowledged that he would only take the 

investigation as far as he could on his own, and he would use an additional expert if it became 

necessary.  He admits that a cause and origin expert was needed and he recommended that such 

an expert be retained for this case in order to determine cause and origin. (Exhibit 1, at 156 – 159).  

As a result, Gary Jones was retained on March, 19, 2013, to conduct the fire cause and origin 

investigation into the vessel Mr. Charlie.   

By his own testimony, and inferred through the necessity to retain an actual fire cause and 

origin expert, Plaisance does not have the experience, education, or training necessary to offer an 

opinion on the cause or origin of fires.  Therefore, Plaisance should be excluded from offering 

testimony as to the cause and origin of the fire aboard the vessel Mr. Charlie.  

B. THE METHODOLOGY BY WHICH THE EXPERT REACHES HIS 
CONCLUSIONS IS NOT SUFFICIENTLY RELIABLE AS DETERMINED BY THE 

SORT OF INQUIRY MANDATED IN DAUBERT. 
 

 Defendant and Counter Plaintiffs, Mr. Charlie Adventures and Kornegay, adopt 

and incorporate herein the facts and arguments set forth in Defendant and Counter Plaintiffs’ 

Motion to Exclude the Testimony of Plaintiff’s Expert Gary Jones, and Defendant and Counter 

Plaintiffs’ Motion for Summary Judgment on breach of contract and bad faith claims against 

ASIC, filed contemporaneously herewith. 

Plaisance provided a signed expert report dated April 13, 2014, regarding his investigation 

into this loss. He summarized his findings as follows: 

Considering the theoretical and physical evidences consisting of the excessively 
fouled seawater scoop intake screen, the main engine pump performance 
curve/flow rate specification and calculations performed, gear (transmission) oil 
cooler found fouled with obvious marine growth present and visible, starboard FRP 
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exhaust tube burnt ends remaining, and combined with the area of origin and burn 
pattern found.  All of this evidence collectively, depicts that there was clearly 
insufficient seawater cooling flowing through the starboard main engine to cool the 
non-metallic exhaust system components, causing extreme catastrophic failure of 
those exhaust components; i.e., the melting and burning of the rubber boot hose 
connections to the FRP exhaust tube.   
 

(Exhibit 3, at 9). 
 

 Based on Plaisance’s expert report dated April 13, 2014, he relied on the following in 

reaching his opinion as to the cause of the fire to the Mr. Charlie: (1) excessively fouled seawater 

scoop intake screen; (2) the main engine pump performance curve/flow rate specification and 

calculations performed; (3) gear (transmission) oil cooler found fouled with obvious marine 

growth present and visible; (4) starboard FRP exhaust tube burnt ends remaining; and (5) the area 

of origin and burn pattern found.  Each one of these factors listed by Plaisance fails to meet the 

Daubert standards of reliability, and therefore his opinion as to the cause of the fire should be 

excluded as unreliable. 

1. Plaisance’s opinion on what he determined to be an “excessively fouled seawater scoop 
intake screen” and its relation to the cause of the fire aboard the Mr. Charlie fails to meet 
the Daubert standards of reliability. 
 

Plaisance’s opinion on what he determined to be an “excessively fouled seawater scoop 

intake screen and its relation to the cause of the fire aboard the Mr. Charlie fails to meet the 

Daubert standards of reliability, and should be excluded accordingly, because (1) the opinion is 

not based on sufficient facts or data, (2) the testimony is not the product of reliable principles and 

methods, and (3) the expert has not reliably applied the principles and methods to the facts of the 

case.  
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(a) Plaisance’s opinion on what he determined to be an “excessively fouled seawater 
scoop intake screen” and its relation to the cause of the fire aboard the Mr. Charlie is 
not based on sufficient facts or data. 
 
Plaisance’s opinion on the starboard intake screen being excessively fouled is not based on 

sufficient facts or data, and therefore is unreliable under Daubert, because he did not use the correct 

data in making his opinion.  Plaisance relied on Dr. Kendall Clarke, a metallurgist, to determine 

the amount of occlusion to the starboard and port engine intake screens on the Mr. Charlie. (Exhibit 

2, at 17). The starboard intake screen provides the seawater intake for cooling the starboard engine, 

and the port intake screen provides the seawater intake used for cooling the port engine.   

Dr. Clarke performed an analysis on both the starboard intake screen and the port intake 

screen, respectively.  He found the starboard screen had an open area of 3.85 in. sq., and the port 

screen was more occluded, with an open area of only 3.55 in. sq.  This evidence shows that the 

starboard screen had a larger opening than the port screen for providing seawater used to cool the 

respective engine.  (Exhibit 9, at 2). 

In Plaisance’s report of September 9, 2013, he states, however, that the starboard screen 

only had an opening of 3.55 square inches, and the port screen was 3.85 square inches.  (Exhibit 

2, at 17).  Plaisance incorrectly relied on the port screen data in making his conclusions as to the 

starboard screen. (Exhibit 1, at 448)  Plaisance testified, however, that the port engine did not catch 

fire because the port engine was getting adequate water flow through the port intake screens, as 

opposed to the starboard engine. (Exhibit 1, at 449).  Applying Plaisance’s opinion with the correct 

data that the starboard was in fact more open than the port, it is only logical that his opinion would 

be that the starboard engine should not have caught fire because it would have been provided 

adequate water flow through the starboard intake screens. 
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Plaisance’s opinion based on the screen being excessively fouled is not based on sufficient 

facts or data, and therefore is unreliable under Daubert, because he used incorrect data in forming 

his opinion, relying on the starboard screen being more occluded than the port screen, when in fact 

the starboard screen, according to his retained expert, was more open than the port screen. 

(b) Plaisance’s opinion on what he determined to be an “excessively fouled seawater 
scoop intake screen” and its relation to the cause of the fire aboard the Mr. Charlie is 
not the product of reliable principles and methods. 
 
Plaisance’s opinion based on the intake screen, or the amount of water flow through the 

screen, is not the product of reliable principles and methods, and therefore is unreliable under 

Daubert, because he erroneously formed his conclusions and attempted to find a basis for support 

after the fact.  In addition, and by his own testimony, he does not find the amount of screen 

occlusion to be a determinative factor in forming his opinion, and he failed to address why the port 

engine did not suffer the same result as the starboard, given the fact that the port intake screen was 

more occluded and restrictive than the starboard intake screen. 

It is improper, and violates the scientific method, to form a conclusion first and then attempt 

to find support for that conclusion after it was already pre-determined.  See Perry v. United States, 

755 F.2d 888, 892 (11th Cir. 1985) (noting that a scientist who forms an opinion before beginning 

his research lacks the objectivity needed to produce reliable scientific results). 

In this case, Plaisance testified that on March 29, 2013, after initially visually inspecting 

the intake screens, he formulated his hypothesis that the screens were too occluded to allow enough 

water to enter the cooling system, which resulted in the engine severely overheating and the 

resulting failure of the exhaust tube. (Exhibit 1, at 296 – 297). Plaisance, in error, worked 

backwards and performed his investigation in an effort to prove his predetermined opinion. 
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Plaisance further contradicts himself and implies that the amount of the screen occlusion 

is not a determinative factor in forming his opinion as to the cause of the fire.  He testifies that 

regardless of the amount of screen occlusion, he is certain that the cause of the fire is from 

insufficient water. (Exhibit 1, at 501 – 504).  The very premise of his opinion is that the intake 

screen was too occluded to flow enough water to cool the engine and exhaust.  If the amount of 

screen occlusion is not determinative, Plaisance is apparently in disagreement with his own 

opinion. 

It is clear and obvious that Plaisance did not adhere to a valid and scientific methodology 

in forming his opinion regarding the cause of this fire.  Therefore, Plaisance’s opinion based on 

the intake screen, or the amount of water flow through the screen, should be excluded under 

Daubert, because his opinion is not a product of reliable principles and methods. 

(c) Plaisance did not reliably apply the principles and methods to the facts of this case 
in reaching his opinion on the “excessively fouled seawater scoop intake screen” and 
its relation to the cause of the fire aboard the Mr. Charlie. 
 
Plaisance did not reliably apply the principles and methods to the facts of this case in 

reaching his opinion based on the screen being excessively fouled, and therefore any opinion based 

on the intake screen, or the amount of water flow through the screen, is unreliable under Daubert, 

because Plaisance did not conduct any testing to verify his opinion. 

 Plaisance never conducted any testing as to whether the screens were too occluded for the 

water pump to draw enough water to cool the engine.  There was no testing conducted to determine 

the volume of water that was capable of being pumped through the screens.  There was no testing 

to determine how much water the pumps on this particular engine could have pumped through the 

screens.  In affirming the district court’s exclusion of expert testimony, the Tenth Circuit explained 

the error of improperly premature conclusions: 
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Under Daubert, the subject of an expert’s testimony must be scientific… 
knowledge.  The adjective scientific implies a grounding in the methods and 
procedures of science. Scientific method today is based on generating hypothesis 
and testing them to see if they can be falsified.  The district court found that [the 
experts] reached their ultimate conclusions before studying the available literature. 
This type of action turns scientific analysis on its head. Instead of reasoning known 
facts to reach a conclusion, the experts here reasoned from an end in order to 
hypothesize what needed to be known but what was not.  Scientists whose 
conviction about the ultimate conclusion of their research is so firm that they are 
willing to aver under oath that it is correct prior to performing the necessary 
validating tests may properly be viewed by the district court as lacking the 
objectivity that is the hallmark of the scientific method. 

 
Mitchell v. Gencorp, Inc., 165 F.3d 778, 783 (10th Cir. 1999) (internal citations omitted).   

Again, after initially visually inspecting the intake screens, Plaisance formulated his 

opinion on March 29, 2013, that the screens were too occluded to allow enough water to enter the 

cooling system, which resulted in the engine severely overheating and the resulting failure of the 

exhaust tube. (Exhibit 1, at 296 – 298).  Plaisance then continued to investigate the loss in an effort 

to prove this opinion.  The first step was to disassemble the starboard engine, which Plaisance 

expected to show the severe overheating that would have occurred to the engine.  The next step 

was to disassemble the port engine, which presumably would not show any damage from 

overheating, and compare the two engines. (Exhibit 1, at 230). The starboard engine was 

subsequently disassembled and inspected, but showed no evidence of any overheating. (Exhibit 1, 

at 210 – 212). 

Plaisance sent an inquiry to Tom Elliot, Ralph Hollowell, and Gary Jones, with a copy of 

the email to Rita Boggan, and asked if it was possible for the exhaust tube to fail, without the 

engine overheating.  Plaisance considered this a “primary” question to be answered.  He never 

received an answer to that “primary” question, yet continued to investigate the cause of the fire in 

an attempt to prove his initial opinion.  (Exhibit 1, at 238 – 246). 
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Gary Jones, ASIC’s fire cause and origin expert retained on the recommendation of 

Plaisance, testified that “[w]hat you have to do when you’re following a scientific method is if the 

hypothesis that you had formed changes in any way, you go back and re-evaluate all the other 

evidence.”  (Exhibit 8, at 28).  The evidence disproved Plaisance’s hypothesis that the occluded 

screens would lead to an excessive overheating of the engines and ultimately cause a fire, yet he 

pushed forward with his investigation to find any other evidence that would fit his opinion.  He 

decided not to move forward with disassembling the port engine, and ignored the contrary 

evidence. (Exhibit 1, at 182 – 183). 

Plaisance’s opinion on the intake screens is speculative, contradictory, and unreliable.  

Therefore, Plaisance’s opinion as to cause and origin of the fire should be excluded because it fails 

to meet the Daubert standards of reliability. 

Conclusion 

Based on the foregoing, Plaisance’s opinion on what he determined to be an “excessively 

fouled seawater scoop intake screen and its relation to the cause of the fire aboard the Mr. Charlie 

fails to meet the Daubert standards of reliability, and should be excluded accordingly, because (1) 

the opinion is not based on sufficient facts or data, (2) the testimony is not the product of reliable 

principles and methods, and (3) the expert has not reliably applied the principles and methods to 

the facts of the case.  

2. Plaisance’s opinion on the main engine pump performance curve/flow rate specification, 
and any calculation made in reliance thereof, and its relation to the cause of the fire aboard 
the Mr. Charlie fails to meet the Daubert standards of reliability. 
 

Plaisance’s opinion on the main engine pump performance curve/flow rate specification, 

and any calculation made in reliance thereof, and its relation to the cause of the fire aboard the Mr. 

Charlie fails to meet the Daubert standards of reliability, and should be excluded accordingly, 
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because (1) the opinion is not based on sufficient facts or data, (2) the testimony is not the product 

of reliable principles and methods, and (3) the expert has not reliably applied the principles and 

methods to the facts of the case.   

(a) Plaisance’s opinion on the main engine pump performance curve/flow rate 
specification, and any calculation made in reliance thereof, and its relation to the 
cause of the fire aboard the Mr. Charlie is not based on sufficient facts or data. 
 
Plaisance’s opinion on the pump curve/flow rate specification, and/or calculations thereof, 

is not based on sufficient facts or data, and therefore is unreliable under Daubert, because the 

incorrect pump curve/flow rate specification was used in making the calculations. 

Plaisance relied on John Moran, an employee of Hendrick, which is a company that 

manufactures the intake screens used on the Mr. Charlie, to do a calculation on whether the pump 

would flow enough water based on the percentage the intake screens may have been occluded.  

(Exhibit 2, at 17).  Plaisance does not know John Moran’s qualifications to make such 

determinations and stated that he did not need to know Mr. Moran’s background.  Plaisance stated 

that it was sufficient that Mr. Moran was employed by the manufacturer, and his employment 

status alone made him qualified to make such a determination.  (Exhibit 1, at 317 – 319). 

In addition, Plaisance sent Mr. Moran a data sheet on the pump curve in order to do his 

calculations, but Plaisance sent him the data sheet for a different engine than the engines made 

subject of this case.  (Exhibit 1, at 250 – 252).  Mr. Moran acknowledged the pump curves were 

for the wrong engine, but made a calculation with the information he had, albeit incorrect 

information.  Mr. Moran advised Plaisance that having the correct curve in necessary to know if 

the pump would fail with the clogged screens. (Exhibit 1, at 253, with attached exhibit 28 to 

Plaisance depo.).  Plaisance, however, never asked Moran to conduct a new calculation with the 
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correct information and relied on the otherwise admittedly unreliable information. (Exhibit 1, at 

524). 

Therefore, Plaisance’s opinion based on the pump curve/flow rate specification, and/or 

calculations thereof, is not based on sufficient facts or data, and therefore is unreliable under 

Daubert, because the incorrect pump curve/flow rate specification was used in making the 

calculations. 

(b) Plaisance’s opinion on the main engine pump performance curve/flow rate 
specification, and any calculation made in reliance thereof, and its relation to the 
cause of the fire aboard the Mr. Charlie is not the product of reliable principles and 
methods. 
 
Plaisance’s opinion based on the pump curve/flow rate specification, and/or calculations 

thereof, is not the product of reliable principles and methods, and therefore is unreliable under 

Daubert, because he knowingly relied on assumptions to form his opinion. 

 “An expert opinion is inadmissible when the only connection between the conclusion and 

the existing data is the expert’s own assertions…” McDowell v. Brown, 392 F.3d 1283, 1299 (11th 

Cir. 2004).  Plaisance knew that Mr. Moran made his calculations with the wrong data, yet never 

asked him to make any calculations using the correct data.  (Exhibit 1, at 521 – 522).  Nevertheless, 

Plaisance relied on Mr. Moran’s assumptions of what the calculations may show, knowing the 

assumption was based on incorrect data and that no calculations were performed with the correct 

data, and made the conclusion that the water pump would not have been able to draw enough water 

to cool the engine.  Plaisance admits that all he needed from Moran was a “probably” in order to 

form his opinion on whether the water pump would be able to pull a sufficient amount of water 

through the starboard intake screen. (Exhibit 1, 255 – 256). 
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Plaisance’s opinion based on the pump curve/flow rate specification, and/or calculation 

thereof, is not the product of reliable principles and methods, and therefore is unreliable under 

Daubert, because he knowingly relied on assumptions to form his opinion. 

(c) Plaisance’s did not reliably apply the principles and methods to the facts of this 
case in reaching his opinion on the main engine pump performance curve/flow rate 
specification, and any calculation made in reliance thereof, and its relation to the 
cause of the fire aboard the Mr. Charlie. 
 
Plaisance did not reliably apply the principles and methods to the facts of this case in 

reaching his opinion on the pump curve/flow rates and therefore any opinion based on the pump 

curve/flow rate specification, and/or calculation thereof, is unreliable under Daubert, because 

Plaisance did not conduct any testing to verify his opinion. 

 Mr. Moran advised Plaisance that he would need to know if the drive ratio was correct, if 

the engine was running at full speed, and how the pump would react if the engine was not running 

at the rated speed, in order to determine whether the water pump could have pulled an adequate 

amount of water through the starboard intake screen.  (Exhibit 1, at 253, with attached exhibit 28 

to Plaisance depo.).  Simply put, Mr. Moran needed addition information because the amount of 

water pumped through the screens correlates directly to the engine RPMs.  The higher the engine’s 

RPM, the more water needed and pumped, and the lower the engine’s RPM, the less water is 

required.  

Mr. Moran went so far as to provide Plaisance with his prior experience dealing with an 

insufficient water intake scenario.  Moran advised that if the screens were in fact too clogged to 

provide enough water, he “would guess that the impeller was all chewed up from cavitation created 

by the restriction.”  (Exhibit 1, at 253, with attached exhibit 28 to Plaisance depo.).  To the contrary, 

Plaisance testified that the starboard water pump reflected damage from fire, not from insufficient 

water flow through the starboard intake screen.  (Exhibit 1, at 488 – 489).   
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In addition, Plaisance acknowledged that the water intake flow correlated to the engine’s 

RPM level, but he testified that it was not important for him to know at what RPM’s the engines 

exceeded or maintained prior to the fire. (Exhibit 1, at 385 – 386, 514-515).  He acknowledged 

that it is important to know the “particulars” to determine if the water flow was adequate to cool 

the engine, but admits he does not know the “particulars” in this case. (Exhibit 1, at 326 – 327).   

Throughout this investigation, Plaisance’s actions exemplify a willful and reckless 

disregard for conducting a proper and thorough investigation.  Again, Plaisance never conducted 

any testing as to whether the screens were too occluded for the water pump to draw enough water 

to cool the engine.  There was no testing conducted to determine the volume of water that was 

capable of being pumped through the screens.  There was no testing to determine how much water 

the pumps on this particular engine could have pumped through the screens.  Lastly, the visual 

evidence of the water pump impeller condition demonstrates that there was more than likely 

sufficient water flow through the intake screen. 

 Based on the foregoing, Plaisance’s opinion on the water pump and its relation to the cause 

of the fire should be excluded because it is speculative and conjectured, and therefore fails to meet 

the Daubert standards of reliability. 

Conclusion 

Based on the foregoing, Plaisance’s opinion on the main engine pump performance 

curve/flow rate specification, and any calculation made in reliance thereof, and its relation to the 

cause of the fire aboard the Mr. Charlie fails to meet the Daubert standards of reliability, and 

should be excluded accordingly, because (1) the opinion is not based on sufficient facts or data, 

(2) the testimony is not the product of reliable principles and methods, and (3) the expert has not 

reliably applied the principles and methods to the facts of the case.   
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3. Plaisance’s opinion on what he determined to be a “gear (transmission) oil cooler found 
fouled with obvious marine growth” and its relation to the cause of the fire aboard the Mr. 
Charlie fails to meet the Daubert standards of reliability. 
 

Plaisance did not reliably apply the principles and methods to the facts of this case in 

reaching his opinion that the gear oil cooler was fouled with obvious marine growth, and the 

opinion is not the product of reliable principles and methods, because Plaisance did not conduct 

any testing to verify his opinion.  Therefore, any opinion based on such information, and its relation 

to the cause of the fire, is unreliable under Daubert.  

Plaisance maintained that the gear oil cooler was fouled.  He did not state the significance 

of the gear oil cooler being fouled or how that related the cause of the fire aboard the Mr. Charlie.  

The gear oil cooler was removed from the Mr. Charlie and sent to Dr. Kendall Clarke’s office, in 

order to be inspected and tested.  (Exhibit 2, at 17).  Dr. Clarke recommended the gear oil cooler 

be tested and drafted a protocol for conducting the test.  The gear oil cooler, however, was never 

tested. (Exhibit 1, at 530 – 534).  

Plaisance never conducted any testing to determine if the gear oil cooler was fouled, or to 

what extent it was fouled.  He did not conduct any tests to determine what effect any fouling may 

have to the engine, or how it would relate to this fire.  Plaisance’s opinion as to what effect the 

gear oil cooler had in relation to the cause of the fire is mere speculation and unknown.  Therefore, 

Plaisance’s opinion on the gear oil cooler and its relation to the cause of the fire should be excluded 

because it fails to meet the Daubert standards of reliability.  

4. Plaisance’s opinion on the “starboard FRP exhaust tube burnt ends remaining” and the 
“area of origin and burn pattern,” and its relation to the cause of the fire aboard the Mr. 
Charlie fails to meet the Daubert standards of reliability 
 

Plaisance’s opinion on the “starboard FRP exhaust tube burnt ends remaining” and the 

“area of origin and burn pattern,” and its relation to the cause of the fire aboard the Mr. Charlie 
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fails to meet the Daubert standards of reliability, and should be excluded accordingly, because 

(1) the opinion is not based on sufficient facts or data, (2) the testimony is not the product of 

reliable principles and methods, and (3) the expert has not reliably applied the principles and 

methods to the facts of the case.   

 (a) Plaisance’s opinion on the starboard exhaust tube, and its relation to the cause of 
the fire aboard the Mr. Charlie is not based on sufficient facts or data. 
 
Plaisance maintains that the lack of remains of the starboard exhaust tube evidence the 

origin of the fire, and that the tube was burned from the inside.  Plaisance’s opinion on the starboard 

exhaust tube is not based on sufficient facts or data, and therefore is unreliable under Daubert, 

because he does not know at what temperature the exhaust tube was exposed to or for how long; 

he does not know the temperature of the water exiting the engines; and he does not know how long 

it would take the exhaust tube to fail and burn through. 

“Personal observation is not a substitute for scientific methodology and is insufficient to 

satisfy Daubert’s most significant guidepost.” Chapman v. Maytag Corp., 297 F.3d 682, 688 (7th 

Cir. 2002).  Plaisance testified that he does not know the temperature of the cooling water exiting 

the engines.  He testified that he does not know at what temperature the exhaust tube was exposed 

or for that matter how long it was exposed to the unknown temperatures.  Oddly, he went so far as 

to testify that it was not necessary to know what the temperature would have been in the exhaust 

tube, referring to the very exhaust tube that he claims failed from high temperatures. (Exhibit 1, at 

303 – 304, 343 – 344).   

Again, Plaisance’s actions demonstrate a shocking disregard for any scientific principles 

or methods.  Based on the foregoing, Plaisance’s opinion on the starboard exhaust tube should be 

exclude because is not based on sufficient facts or data, is limited to his personal observation, and 

therefore is unreliable under Daubert. 
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(b) Plaisance did not reliably apply the principles and methods to the facts of this case 
in reaching his opinion on the starboard exhaust tube and its relation to the cause of 
the fire aboard the Mr. Charlie, and the opinion is not the product of reliable 
principles and methods. 
 
Plaisance did not reliably apply the principles and methods to the facts of this case in 

reaching his opinion on the starboard exhaust tube, and the opinion is not the product of reliable 

principles and methods, because his own testimony directly contradicts his opinions, and he did 

not conduct any testing to verify his opinion.  Therefore any opinion based on such information is 

unreliable under Daubert.  

Plaisance testified that he estimated the Mr. Charlie’s voyage that day to be approximately 

two hours long.  (Exhibit 1, at 382 – 383).  According to his report of September 9, 2013, the 

manufacturer of the exhaust tube, Marine Exhaust Systems, had previously conducted test 

experiments of the nonmetal components of the exhaust system.  Plaisance states the tests revealed 

“complete failure of those non-metal components was achieved at approximately 350° F within 

minutes.”  Plaisance testified that given the alleged lack of cooling water, the exhaust tube would 

have failed within minutes of running the engines.  (Exhibit 1, at 511).   

  Plaisance fails to explain how the engine could be operational for approximately two 

hours without causing a fire, if the exhaust tube would have been compromised within minutes.  

According to Plaisance, and his understanding of the manufacturer’s test results, the exhaust tubes 

should have failed within minutes of the engines running if there was insufficient water to cool the 

exhaust.  Plaisance ignores this inconsistency and was actually so brazen as to claim that he did 

not need to know the details of the manufacturer’s testing of the exhaust tubes. (Exhibit 1, at 351 

– 352).  The remains of the exhaust tube were sent to Dr. Kendall Clarke’s office in order to 

determine whether the tube was burned from the inside, but no testing was conducted. (Exhibit 1, 

at 427).   
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In addition, Plaisance failed to take certain evidence into consideration. First, he failed to 

address or explain how the fire could have occurred from a lack of cooling water without activating 

the engine alarm systems. (Exhibit 1, at 377 – 378).  Second, he failed to take into consideration 

the physical damage to the evidence from the resulting fire.  (Exhibit 1, at 431 – 433).  Last, he 

failed to even interview important witnesses such as the first responder on the scene, a marine 

police officer. (Exhibit 1, at 287 – 288). 

Plaisance did not reliably apply the principles and methods to the facts of this case in 

reaching his opinion on the starboard exhaust tube, and the opinion is not the product of reliable 

principles and methods, because his own testimony directly contradicts his opinion, and he did not 

conduct any testing to verify his opinion.  Therefore any opinion based on such information should 

be excluded as unreliable under Daubert.  

(c) Plaisance did not reliably apply the principles and methods to the facts of this case 
in reaching his opinion on the origin of the fire aboard the Mr. Charlie, and the 
opinion is not the product of reliable principles and methods. 
 
Plaisance’s opinion on the origin of the fire is unreliable under Daubert because he did not 

reliably apply the principles and methods to the facts of this case in reaching his opinion on origin 

of the fire, and the opinion is not the product of reliable principles and methods.   

Plaisance testified that the origin of the fire was determined to be at the starboard exhaust 

tube because of the amount of damage in that area, and lack of remains of the starboard exhaust 

tube compared to the port exhaust tube.  He admits, however, that the largest single mass of loss 

was forward of the starboard engine, not in the location of the exhaust tube. (Exhibit 1, at 437 – 

438).  He admits that the starboard exhaust tube was exposed to trauma other than the fire itself. 

(Exhibit 1, at 431 - 433).  He admits that the fuel from the generator could have contributed to the 

starboard exhaust tubes degradation. (Exhibit 1, at 464).  In addition, he admits that the exhaust 
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tube could have suffered degradation due to the external fire and that he does not know how much 

it would have contributed. (Exhibit 1, at 431 – 433). 

Plaisance did not reliably apply the principles and methods to the facts of this case in 

reaching his opinion on origin of the fire, and the opinion is not the product of reliable principles 

and methods, and therefore should be excluded as unreliable, because in forming his opinion he 

failed to account for all the contributing factors related to the damage of the exhaust tube, and 

admits he does not know to the extent these factors contributed.  Therefore, Plaisance’s opinion 

on the origin of the fire is unreliable under Daubert. 

Conclusion 

Plaisance’s opinion on the “starboard FRP exhaust tube burnt ends remaining” and the 

“area of origin and burn pattern,” and its relation to the cause of the fire aboard the Mr. Charlie 

fails to meet the Daubert standards of reliability, and should be excluded accordingly, because 

(1) the opinion is not based on sufficient facts or data, (2) the testimony is not the product of 

reliable principles and methods, and (3) the expert has not reliably applied the principles and 

methods to the facts of the case.  

Plaisance relied on the following factors in reaching his opinion as to the cause of the fire 

to the Mr. Charlie: (1) excessively fouled seawater scoop intake screen; (2) the main engine pump 

performance curve/flow rate specification and calculations performed; (3) gear (transmission) oil 

cooler found fouled with obvious marine growth present and visible; (4) starboard FRP exhaust 

tube burnt ends remaining; and (5) the area of origin and burn pattern found.  Each one of these 

factors listed by Plaisance fails to meet the Daubert standards of reliability, and therefore his 

opinion as to the cause of the fire should be excluded as unreliable. 
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C. THE TESTIMONY WILL NOT ASSIST THE TRIER OF FACT, THROUGH 
THE APPLICATION OF SCIENTIFIC, TECHNICAL, OR SPECIALIZED EXPERTISE, 

TO UNDERSTAND THE EVIDENCE OR TO DETERMINE A FACT IN ISSUE. 
 

Defendant and Counter Plaintiffs, Mr. Charlie Adventures and Kornegay, adopt and 

incorporate herein the facts and arguments set forth in Defendant and Counter Plaintiffs’ Motion 

to Exclude the Testimony of Plaintiff’s Expert Gary Jones, and Defendant and Counter 

Plaintiffs’ Motion for Summary Judgment on breach of contract and bad faith claims against 

ASIC, filed contemporaneously herewith. 

Plaisance’s testimony should be excluded as cumulative under Rule 403 of the Federal 

Rules of Civil Procedure.  Expert testimony must also satisfy other applicable rules of evidence.  

Allison v. McGhan Medical Corp., 184 F.3d 1300, 1309 (11th Cir. 1999).  As previously noted, 

ASIC has retained Gary Jones to provide testimony as to the cause and origin of the fire.  Any 

opinion that Plaisance may provide as to cause and origin would be unnecessarily cumulative to 

Jones’ opinion, and therefore should be excluded. 

In Crouch v. Teledyne Continental Motors, Inc., No. 10-00072-KD-N, 2011 WL 2600450 

(S.D. Ala. June 29, 2011), this Court excluded two proffered experts from testifying as to the 

source or origin of an engine fire.  This Court noted that both experts submitted almost identical 

reports, which summarized and “summarily put a stamp of approval” on the evidence.  This Court 

found that one of the experts could be a qualified expert on the issue of causation, but he relied 

primarily on the investigation of other experts and simply put his approval on their findings.  This 

Court did not find that his opinion would be helpful to the jury, and to the extent that his opinion 

was independent of the other experts, his testimony would be cumulative. Id. at *7-8. 

In this case, ASIC has retained Gary Jones to provide testimony as to the cause and origin 

of the fire.  Accordingly, any opinion that Plaisance may provide as to cause and origin would be 
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unnecessarily cumulative to Jones’ opinion and therefore unhelpful to the tier of fact.  Based on 

the foregoing, Plaisance’s testimony as to cause and origin should be excluded. 

CONCLUSION 

 As demonstrated, Guy Plaisance is not qualified to offer testimony as to the cause or origin 

of this fire; his opinion as to cause and origin of the fire is not reliable as set forth in Daubert; and 

his opinion would be unnecessarily cumulative to Gary Jones’ opinion, who is also expected to 

testify on the cause and origin of the fire. 

WHEREFORE, based on the foregoing, Mr. Charlie Adventures and Kornegay 

respectfully request that Guy Plaisance’s opinion as to the cause and origin of the fire aboard the 

vessel Mr. Charlie be excluded on the grounds that the proffered expert is not qualified to offer an 

opinion as to the cause and origin of the fire, his opinion fails to meet the Daubert standards of 

reliability, his opinion would be unnecessarily cumulative. 

 

Respectfully submitted, 

s/John D. Richardson 

JOHN D. RICHARDSON (RICHJ4111) 
       AARON M. WILEY (WILEA4457) 

Attorneys for Defendants/ 
Counter Plaintiffs 

 
 
 
OF COUNSEL: 
 
RICHARDSON LAW FIRM, LLC 
P.O. BOX 81227 
Mobile, AL 36689 
Phone: 251.338.1695 
Fax: 251.338.1698 
Email: john@jdrlawfirm.com 
Email: aaron@jdrlawfirm.com 
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CERTIFICATE OF SERVICE 
 

 I certify that I have on this the 15th day of July, 2014, electronically filed the foregoing 
with the Clerk of the court using the CM/ECF system and request the Court to serve the same 
electronically on the following:   
 
Allen E. Graham 
William E. Shreve, Jr. 
Phelps Dunbar, LLP 
P.O. Box 2727 
Mobile, Alabama 36652 
 
       s/John D. Richardson 

       JOHN D. RICHARDSON 
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IN THE UNITED STATES DISTRICT COURT 
FOR THE SOUTHERN DISTRICT OF ALABAMA 

SOUTHERN DIVISION 
 
 
ATLANTIC SPECIALTY INSURANCE  ) 
COMPANY,      ) 
       ) 
 Plaintiff,     ) 
       ) 
VS.       ) CIVIL ACTION NO. CV-13-458 
       ) 
MR. CHARLIE ANDVENTURES, LLC, and ) 
KIM P. KORNEGAY,    ) 
       ) 

Defendants.      ) 
 
 
DEFENDANTS’ MOTION TO EXCLUDE TESTIMONY FROM PLAINTIFF’S EXPERT 

GARY JONES 
 

 COME NOW, the Defendants, by and through counsel, pursuant to Rule 702 of the Federal 

Rules of Evidence and Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 591 (1993), 

and move this Court to exclude testimony offered from Plaintiff’s expert, Gary Jones, as to cause 

of the fire, on the grounds that (1) the methodology by which he reaches his conclusions is not 

sufficiently reliable as determined by the sort of inquiry mandated in Daubert, and (2) the 

testimony will not assist the trier of fact, through the application of scientific, technical, or 

specialized expertise, to understand the evidence or to determine a fact in issue.  In support of this 

motion, Defendants show the Court as follows: 

INTRODUCTION 

Gary Jones has been identified by the Plaintiff as an expert witness that they may use to 

present evidence under Rule 702 of the Federal Rules of Evidence.  Jones was retained by Atlantic  
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Specialty Insurance Company (“ASIC”) on March 19, 2013, to investigate the cause and origin of 

the fire that occurred aboard the vessel Mr. Charlie, which occurred on March 3, 2013.  (Exhibit 

1, at 18).  Prior to retaining Jones, ASIC had also retained Guy Plaisance, a marine surveyor, to 

investigate the loss. (Exhibit 2, at 156).  Plaisance provided a report on September 9, 2013, as to 

his investigation into the fire that occurred aboard the Mr. Charlie, and his conclusion as to the 

cause and origin of the fire. (Exhibit 3, at 23). 

Plaisance provided a second report dated April 13, 2014, wherein he summarized his 

conclusion as to the cause of the fire as follows: 

Insufficient seawater flow through the starboard main engine cooling system 
resulted in the excessive rise in exhaust temperature, causing the hot exhaust gas to 
burn and ignite into a fire, beginning with non-metallic exhaust system components. 
This fire was greatly exacerbated by the starboard main engine continuing to run 
expelling 900° F to 1100° F exhaust heat and gases into the local surrounding area 
of the starboard aft engine room, quickly melting the closely mounted generator 
diesel fuel filter Racor plastic bowel, thus providing a substantial amount of 
accelerant, diesel fuel onto the already burning hot exhaust fire. 
 

(Exhibit 4, at 9). 

Gary Jones provided an initial fire investigation report on June 28, 2013, over three months 

after the fire.  At that time, Jones classified the cause of this fire as undetermined, pending further 

investigation by Guy Plaisance and Dr. Kendall Clarke.  (Exhibit 5, at 6).  Jones submitted a 

second report to ASIC on September 9, 2013, wherein he determined the cause for the fire to be a 

result of insufficient intake seawater flow due to a clogged intake screen.  (Exhibit 6, at 3).  He 

summarized his findings in an April 13, 2014 report as follows: 

It was concluded the lack of required maintenance and the marine growth on the 
external hull intake strainer/screen contributed to the reduced intake water flow that 
resulted in the failure of the exhaust tube. The escaping gases then ignited nearby 
combustibles that eventually involved the entire boat.  The basis for this ignition 
theory is the exclusion of other ignition theories, physical damage patterns on the 
boat, photographic documentation and the analytical evaluation and interpretation 
of the evidence by industry experts Dr. Kendall Clark, John Moran of Hendrick 
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Manufacturing, biologist Dottie Byron, certified marine surveyor Guy Plaisance 
and marine technicians Tom Elliot and Ralph Holloway.  
 

(Exhibit 7, at 1 – 2). 

ARGUMENT 

In Daubert, 509 U.S. 579, 597 (1993), the Supreme Court explained that the trial courts 

are tasked with ensuring that an expert’s testimony is relevant and reliable.  “This entails a 

preliminary assessment of whether the reasoning or methodology underlying the testimony is 

scientifically valid and of whether that reasoning or methodology properly can be applied to the 

facts in issue.” Id. at 592-93.  This “gatekeeping” function is to be applied not only when an expert 

relies on scientific principles, but also when testimony is based on other technical or specialized 

knowledge.  Kumho Tire Co. v. Carmichael, 526 U.S. 137, 141 (1999). 

The admissibility of expert testimony is governed by Rule 702 of the Federal Rules of 

Evidence, which provides: 

A witness who is qualified as an expert by knowledge, skill, experience, training, 
or education may testify in the form of an opinion or otherwise if: 
 
(a) the expert’s scientific, technical, or other specialized knowledge will help the 
trier of fact to understand the evidence or to determine a fact in issue; 
 
(b) the testimony is based on sufficient facts or data; 
 
(c) the testimony is the product of reliable principles and methods; and 
 
(d) the expert has reliably applied the principles and methods to the facts of the 
case.  
 

Fed. R. Evid. 702. 

“Expert testimony may be admitted into evidence if: (1) the expert is qualified to testify 

competently regarding the matters he intends to address; (2) the methodology by which the expert 

reaches his conclusions is sufficiently reliable as determined by the sort of inquiry mandated in 
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Daubert; and (3) the testimony assists the trier of fact, through the application of scientific, 

technical, or specialized expertise, to understand the evidence or to determine a fact in issue.” City 

of Tuscaloosa v. Harcros Chemicals, Inc., 158 F.3d 548, 562 – 563 (11th Cir. 1998) (citations 

omitted).  The proponent of the expert testimony bears the burden of proving by a preponderance 

of the evidence that these three requisites are satisfied.  See Hendrix ex rel. G.P. v. Evenflo Co., 

Inc., 609 F.3d 1183, 1194 (11th Cir. 2010) (citing Boca Raton Cmty. Hosp., Inc. v. Tenet Health 

Care, 582 F.3d 1227, 1232 (11th Cir. 2009)). 

In determining the reliability of an expert’s testimony, the trial court may consider many 

factors, including the following: (1) whether the expert’s theory or technique can be tested, and if 

it has been tested; (2) whether the expert’s theory or technique has been subjected to peer review 

and publication; (3) the known or potential error rate of a particular technique, and the existence 

and maintenance of standards related to the technique; and (4) whether the technique has been 

generally accepted in a relevant scientific community. Daubert 509 U.S. at 593-94. 

The advisory committee notes to Rule 702 provides the following addition list of factors 

that a court may consider in determining whether expert testimony is sufficiently reliable: 

(1) Whether the expert is proposing to testify about matters growing naturally and 
directly out of research he has conducted independent of the litigation, or whether 
he has developed his opinion expressly for purposes of testifying; 
 
(2) Whether the expert has unjustifiably extrapolated from an accepted premise to 
an unfounded conclusion; 
 
(3) Whether the expert has adequately accounted for obvious alternative 
explanations; 
 
(4) Whether the expert is being as careful as he would be in his regular professional 
work outside his paid litigation consulting; 
 
(5) Whether the field of expertise claimed by the expert is known to reach reliable 
results for the type opinion the expert would give. 
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Fed. R. Evid. 702, advisory committee’s note (2000 amends.) 
 

In Whatley v. Merit Distribution Services, 166 F. Supp. 2d 1350, 1353 (S.D. Ala. 2001), 

this Court noted its obligation under Rule 702 to “screen expert testimony to ensure it stems from 

a reliable methodology, sufficient factual basis, and reliable application of the methodology to the 

facts.” 

A. THE METHODOLOGY BY WHICH THE EXPERT REACHES HIS 
CONCLUSIONS IS NOT SUFFICIENTLY RELIABLE AS DETERMINED BY THE 

SORT OF INQUIRY MANDATED IN DAUBERT 

 
Defendant and Counter Plaintiffs, Mr. Charlie Adventures and Kornegay, adopt and 

incorporate herein the facts and arguments set forth in Defendant and Counter Plaintiffs’ Motion 

to Exclude the Testimony of Plaintiff’s Expert Guy Plaisance, and Defendant and Counter 

Plaintiffs’ Motion for Summary Judgment on breach of contract and bad faith claims against 

ASIC, filed contemporaneously herewith. 

1. The testimony is not based on sufficient facts or data. 

Jones’ opinion is not based on sufficient facts or data, and therefore is unreliable under 

Daubert, because Jones’ relied on incorrect data, or no data at all, regarding the exhaust tube, and 

he also relied on experts that used incorrect data in forming opinions, or formed no opinion at all.  

Jones testified that he specifically relied on Dr. Kendall Clarke, a metallurgist, and Guy Plaisance, 

a marine surveyor, in forming his opinion as to cause of the fire, and he would have no choice but 

to classify the fire as undetermined if the calculations or evidence provided by Dr. Clarke or 

Plaisance was wrong or incorrect. (Exhibit 1, at 28).  

(a) Gary Jones’ improper reliance on Dr. Kendall Clarke’s calculations. 

Jones improperly relied upon Dr. Kendall Clarke’s data in forming his opinion that 

evidence indicated disproportionate marine growth on the starboard intake screen.  In Jones’ 
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reports of June 28, 2013, and September 9, 2013, Jones states that “evidence indicated 

disproportionate marine growth on the seawater intake scoop/screens for the starboard strainer.” 

(Exhibit 5, at 5, and Exhibit 6, at 2).  Dr. Clarke, however, performed an analysis on both the 

starboard intake screen and the port intake screen, respectively.  Dr. Clarke found the starboard 

screen had an open area of 3.85 in. sq., and the port screen was more occluded, with an open area 

of only 3.55 in. sq.  (Exhibit 9, at 2). This evidence shows that the starboard screen had a larger 

opening than the port screen for providing seawater used to cool the respective engine.  (Exhibit 

8, at 19).  Despite having this contradictory information prior to his September 9, 2013, report, 

which ASIC relied upon in denying the claim, Jones restated the same opinion that the starboard 

intake screen evidenced disproportionate marine growth, without regard to Dr. Clarke’s own 

findings. 

Furthermore, Dr. Clarke performed no testing other than calculating the amount of open 

area on the starboard and port intake screens, and formed no opinions as to whether the starboard 

intake screen was too restricted to flow sufficient cooling water to the starboard engine.  (Exhibit 

8, at 44 – 45).  In addition, Dr. Clarke requested further testing and investigation into some of the 

component parts of the engine, and set forth a protocol for testing the heat exchanger.  This testing 

was not authorized by ASIC, and Jones formed his opinion regardless. (Exhibit 8, at 38). 

Jones was provided evidence contrary to his hypothesis, but recklessly formed his opinion 

regardless of the evidence.  Based on the foregoing, Jones’ opinion as to the cause of the fire should 

be excluded as unreliable because he relied on incorrect data or facts in forming his opinion. 

(b) Gary Jones’ improper reliance on Guy Plaisance’s opinion. 

In forming his opinion, Jones relied on the “analytical evaluation and interpretation of the 

evidence” by Plaisance.  Defendants assert that Jones improperly relied on Plaisance in forming 
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his opinion. The multitude of errors, contradictions, and overall reckless disregard for the facts 

throughout Plaisance’s investigation are too numerous to recite in this motion, and Defendants will 

refer this Court to the Motion to Exclude the Testimony of Plaintiff’s Expert Guy Plaisance.  Based 

on the forgoing, Jones’ opinion as to the cause of the fire should be excluded as unreliable because 

he relied on incorrect data or facts in forming his opinion. 

(c) Gary Jones relied on incorrect data from his own independent investigation. 

In addition, Jones’ relied on incorrect data in his own investigation into the cause of the 

fire.  In his June 28, 2013, report, Jones states that the exhaust tube is rated at approximately 259 

degrees Fahrenheit, yet the exhaust tube on the engine in this case is rated for 350 degrees 

Fahrenheit.  He admits this is in error: 

 Q.  Okay. Let’s go on to Determination of Origin and Cause. “Sufficient flow is required 
to lower the internal hot exhaust gases in the FRP tube to a safe operating level.  The fiberglass 
tube is rated at approximately 259 degrees Fahrenheit and is connected to the riser and tube with 
rubber boots.”  Where did you get those numbers from? 
 A.  Initially, they came from a Cummins. 
 Q.  I saw that in your investigation. What does a Cummins - - 
 A.  Engine. 
 Q.  - - engine have to do with a MAN diesel engine? 
 A.  The marine system’s tube actually is rated at 350 degrees. 
 Q.  But you didn’t put that in your report, did you? 
 A.  No. That’s an error. 
 
(Exhibit 1, at 28 – 29). 

Jones testified that he specifically relied on Dr. Clarke and Guy Plaisance in forming his 

opinion as to cause of the fire, and he would have no choice but to classify the fire as undetermined 

if the calculations or evidence provided by Dr. Clarke or Plaisance was wrong or incorrect.  Jones’ 

opinion is not based on sufficient facts or data, and therefore should be excluded as unreliable 

under Daubert, because Jones’ relied on incorrect data in his own investigation, and he also relied 

on experts that used incorrect data in forming opinions, or formed no opinion at all. 
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2. The testimony is not the product of reliable principles and methods 

Jones’ opinion is not the product of reliable principles and methods and therefore should 

be excluded.  Jones did not make any determination as to how much water is actually needed to 

sufficiently cool the engine, but merely relies on the hypothetical possibility that restricted water 

flow could cause a fire.  Jones requested Plaisance conduct inspection of specific items to provide 

physical documentation to “prove or disprove this theory,” but does not know if these inspection 

were ever conducted and nevertheless formed his own conclusions without the benefit of this 

information. 

“An expert opinion is inadmissible when the only connection between the conclusion and 

the existing data is the expert’s own assertions…” McDowell v. Brown, 392 F.3d 1283, 1299 (11th 

Cir. 2004).  “A court may conclude that there is simply too great an analytical gap between the 

data and the opinion proffered.” See Gen. Elec. Co. v. Joiner, 522 U.S. 136, 147 (1997).  Jones did 

not do any calculations to determine if water flow was restricted through the intake screens. 

(Exhibit 1, at 31).  Jones testified that it is important to know the extent of the decreased water 

flow as it relates to causing an exhaust tube failure, but he does not know if that important 

calculation was ever performed. (Exhibit 1, at 68 – 69).  Jones formed his opinion that insufficient 

water cooling water led to the cause of the fire, yet does not have the foundational data or facts to 

support this opinion:   

 Q. Show me your investigation, what you found.  Because we’re going to hear from Mr. 
Jaeger next week. 
 A. Right. The guide that we all conduct investigations by, NFPA 921 in the Marine Fire 
Investigation section, section 28.10.1.1.4, does indicate that the exhaust system should be 
inspected for evidence of heat failure often due to water starvation which may result in combustion 
of nearby boat components. 
 Q.  Is that your investigation? 
 A.  The investigation as well as other research on the internet, consultations with the other 
experts associated in this case that these tubes can fail if insufficient water flow is there to cool the 
hot exhaust gases. 
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 Q.  But what is insufficient water flow? 
 A.  One that will keep the temperature below the point of the tube failing. 
 Q. But no determination has ever been made of what insufficient water flow was to this 
engine, has it?  Have you ever got anything from Clarke or Plaisance that indicates what the 
temperature was of the water flow that was going through there? 
 A.  No. 
 
(Exhibit 1, at 74 – 75). 

In addition, Jones requested Plaisance conduct inspection of specific items to provide 

physical documentation to “prove or disprove this theory,” including inspection of the 

turbocharger which will address possible issues such as exhaust gas back pressure, insufficient 

cooling water through the cooler, faults in the engine fuel injection system, misalignment of a 

bearing, and leakage in exhaust duct. None of these inspections were ever completed to Jones’ 

knowledge, yet they were recommended by him in order to “move forward in developing a 

hypothesis that can be tested and proven to a degree of scientific certainty.”  (Exhibit 1, at 140 – 

144).  Despite the necessity to obtain these answers, Jones formed his opinion without them: 

Q. Well, did you ever explore the exhaust gas back pressure too high due to carbon 
deposits and exhaust duct and nozzle ring, did you ever look into that? 

A. This was something that the Middleton mechanics would do. 
Q. Or supposed to do. 
A. Yeah. 
Q. Do you know if they ever did it? 
A. I don’t. These were recommendations or items that I had pointed out to Guy. And 

as it says previously – 
 

(Exhibit 1, at 141 – 142). 

 Q. Tell me how water going through the charge air cooler would affect this boat. 
 A. Any part of the water flow through the cooling system.  It didn’t have to be just at 
the screens. 
 Q. Do you know whether or not he looked into that? 
 A. I don’t. 
 Q. Faults in the engine fuel injection system due to incorrect adjustment.  Do you know 
if he ever looked into the fuel injections system? 
 A. I don’t. 
 Q. Misalignment of a bearing. 
 A. I don’t know if he looked into it. 
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 Q. Leakage in exhaust duct. 
 A. I don’t know. 
 Q. Suppose he had a leak in the exhaust duct not due to any lack of water, but just say 
a leak in the exhaust duct, maybe a manufacturing defect.  Could that allow these hot gases to 
escape, too? 
 A. If the problem persisted long enough, it could. 
 Q. “The answers to these questions will allow us to move forward in developing a 
hypothesis that can be tested and proven to a degree of scientific certainty.”  Of course, they never 
did any of it. Or you don’t know, do you? 
 A. I don’t know. 
 Q. But you asked them to do it? 
 A. Yes. 
 
(Exhibit 1, at 143 – 144) (emphasis added). 

Jones’ opinion is not the product of reliable principles and methods and therefore should 

be excluded as unreliable, because the only connection between Jones’ opinion and the existing 

data is his own assertions. 

3. The expert has not reliably applied the principles and methods to the facts of the case 

Jones’ opinion should be excluded because he did not reliably apply the principles and 

methods to the facts of this case.  Jones’ states his hypothesis is based on the engines overheating, 

but admits that it was determined that the engines, in fact, did not overheat.  Jones disregarded this 

contradictory information and maintained this opinion despite being disproven, and failed to take 

certain evidence into consideration. 

“Coming to a firm conclusion first and then doing research to support it is the antithesis of 

[the scientific] method.” Mitchell v. Gencorp, Inc., 165 F.3d 778, 783-84 (10th Cir. 1999).  Jones 

testified that expected to see evidence that the engine overheated, but learned that it in fact did not 

overheat.  (Exhibit 1, at 114). Jones further testified that “[w]hat you have to do when you’re 

following a scientific method is if the hypothesis that you had formed changes in any way, you go 

back and re-evaluate all the other evidence.” (Exhibit 1, at 28). 
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Jones’ initial hypothesis on the cause of the fire in this case was disproven upon learning 

that the engines did not overheat, but Jones did not start over an reevaluate, he continued to attempt 

to prove the already disproven hypothesis. Jones cites NFPA as the appropriate guidelines for 

investigating this fire loss, yet Jones failed to reliably apply these standards to the facts of this 

case.  Therefore, Jones opinion should be excluded as unreliable under Daubert.   

In addition, Jones failed to take certain evidence into consideration. First, he failed to 

address or explain how the fire could have occurred from a lack of cooling water without 

activating the engine alarm systems.  Second, he failed to take into consideration the physical 

damage to the evidence from the towing efforts after the fire.  Last, he failed to even interview 

important witnesses such as the first responder on the scene, a marine police officer, and the 

towing company that boarded the boat prior to any investigation efforts. (Exhibit 1, at 38). 

Furthermore, in support of his opinion that there was a lack of sufficient seawater, Jones 

states, “Inspection of the seawater pumps also revealed the impeller in the starboard side was 

disproportionately damaged as compared to the port impeller.  Visual inspection of the two 

impellers disclosed greater material loss and fragmentation to the starboard impeller.”  Plaisance, 

however, testified that the damage to the water pump was a result of fire damage, not from 

insufficient water flow through the starboard intake screen.  (Exhibit 2, at 488 – 489).  Again, 

Jones recklessly mischaracterized the evidence to support his opinion. 

Jones’ opinion should be excluded because he did not reliably apply the principles and 

methods to the facts of this case.  Jones’ states his hypothesis is based on the engines overheating, 

but admits that it was determined that the engines, in fact, did not overheat.  Jones disregarded this 

contradictory information and maintained this opinion despite being disproven, and failed to take 

certain evidence into consideration. 
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B. THE EXPERT’S SCIENTIFIC, TECHNICAL, OR OTHER SPECIALIZED 
KNOWLEDGE WILL NOT HELP THE TRIER OF FACT TO UNDERSTAND THE 

EVIDENCE OR TO DETERMINE A FACT IN ISSUE 
 

Defendant and Counter Plaintiffs, Mr. Charlie Adventures and Kornegay, adopt and 

incorporate herein the facts and arguments set forth in Defendant and Counter Plaintiffs’ Motion 

to Exclude the Testimony of Plaintiff’s Expert Guy Plaisance, and Defendant and Counter 

Plaintiffs’ Motion for Summary Judgment on breach of contract and bad faith claims against 

ASIC, filed contemporaneously herewith. 

Jones’ opinion as to cause of the fire should be excluded because it will not help the trier 

of fact to understand the evidence or to determine a fact in issue. In addition, Jones’ opinions 

should be excluded to the extent that Guy Plaisance’s opinions are excluded.   

“Experts opinions ordinarily cannot be based upon the opinions of others whether those 

opinions are in evidence or not.” American Key Corp. v. Cole National Corp., 762 F.2d 1569, 1580 

(11th Cir. 1985). When an expert opinion is based upon tests conducted, or opinion rendered, by 

another expert, and is not based upon any technical or specialized knowledge or methodology, the 

expert opinion does not assist the trier of fact and is therefore inadmissible at trial.  See Eberli v. 

Cirrus Design Corp., 615 F. Supp. 2d 1357, 1365 (S.D. Fla. 2009). 

Jones testified that he relied on other experts in forming his opinion as to cause of the fire. 

(Exhibit 1, at 31).   He further testified that he specifically relied on Dr. Clarke and Guy Plaisance 

in forming his opinion as to cause of the fire.  In his initial report dated, June 28, 2013, Jones 

classifies this fire as undetermined, pending scientific materials testing to be performed by Dr. 

Kendall Clarke, and further investigation by Guy Plaisance.  (Exhibit 1, at 26).   

In Crouch v. Teledyne Continental Motors, Inc. No. 10-00072-KD-N, 2011 WL 2600450 

(S.D. Ala. June 29, 2011), this Court excluded two proffered experts from testifying as to the 
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source or origin of an engine fire.  This Court noted that both experts submitted almost identical 

reports, which summarized, and “summarily put a stamp of approval” on, the evidence.  This Court 

found that one of the experts could be a qualified expert on the issue of causation, but he relied 

primarily on the investigation of other experts and simply put his approval on their findings.  This 

Court did not find that his opinion would be helpful to the jury, and to the extent that his opinion 

was independent of the other experts, his testimony would be cumulative. Id. at *7-8. 

This case shares essentially the same facts as in Crouch. In this case, Jones and Plaisance 

submitted almost identical reports.  Although Jones’ may be qualified as an expert on fire cause 

and origin, he limited his role in this investigation to merely providing a “stamp of approval” on 

Plaisance’s opinion, and relying primarily on the inadequate investigation of others.   

Accordingly, Jones’ opinion as to cause of the fire should be excluded because it is based 

on the opinion of others, which will not help the trier of fact to understand the evidence or to 

determine a fact in issue. 

CONCLUSION 

As demonstrated, the methodology by which Jones reaches his conclusion in not 

sufficiently reliable as determined by the sort of inquiry mandated in Daubert, and Jones’ opinion 

will not help the trier of fact to understand the evidence or to determine a fact in issue. 

WHEREFORE, based on the foregoing, Mr. Charlie Adventures and Kornegay 

respectfully request that Gary Jones’ opinion as to the cause and origin of the fire aboard the vessel 

Mr. Charlie be excluded on the grounds that the proffered expert’s opinion fails to meet the 

standards of reliability as set forth in Daubert and will not help the trier of fact to understand the 

evidence or to determine a fact in issue. 
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Respectfully submitted, 

s/John D. Richardson 

JOHN D. RICHARDSON (RICHJ4111) 
       AARON M. WILEY (WILEA4457) 

Attorneys for Defendants/ 
Counter Plaintiffs 

 
 
 
OF COUNSEL: 
 
RICHARDSON LAW FIRM, LLC 
P.O. BOX 81227 
Mobile, AL 36689 
Phone: 251.338.1695 
Fax: 251.338.1698 
Email: john@jdrlawfirm.com 
Email: aaron@jdrlawfirm.com 
 

 

CERTIFICATE OF SERVICE 
 

 I certify that I have on this the 15th day of July, 2014, electronically filed the foregoing 
with the Clerk of the court using the CM/ECF system and request the Court to serve the same 
electronically on the following:   
 
Allen E. Graham 
William E. Shreve, Jr. 
Phelps Dunbar, LLP 
P.O. Box 2727 
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA

SOUTHERN DIVISION

ATLANTIC SPECIALTY INSURANCE *
COMPANY,

*
Plaintiff,

* CIVIL ACTION NO. CV-13-458
v.

*
MR. CHARLIE ADVENTURES, LLC, and
KIM P. KORNEGAY, *

Defendants. *

PLAINTIFF’S BRIEF IN OPPOSITION TO DEFENDANTS’ MOTION
TO EXCLUDE THE TESTIMONY OF PLAINTIFF’S EXPERTS

GARY JONES AND GUY PLAISANCE

The Court should deny Defendants’ motions (docs. 34 & 35) to exclude the testimony of

Plaintiff Atlantic’s experts, Gary Jones and Guy Plaisance. Jones and Plaisance are qualified to

offer the opinions they have rendered regarding the origin and cause of the fire on the

Defendants’ vessel; their methodology is reliable; and their opinions would be helpful to the trier

of fact. Jones and Plaisance’s testimony is therefore admissible under Fed. R. Evid. 702.

I.

STANDARDS FOR ADMISSION OF EXPERT TESTIMONY

Rule 702 governs admission of expert testimony. It states:

A witness who is qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise if:

(a) the expert's scientific, technical, or other specialized knowledge will help
the trier of fact to understand the evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods; and
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(d) the expert has reliably applied the principles and methods to the facts of
the case.

Accordingly, the Eleventh Circuit has stated that expert testimony is admissible if (1) “the expert

is qualified to testify competently regarding the matters he intends to address,” (2) “the

methodology by which the expert reaches his conclusions is sufficiently reliable as determined

by the sort of inquiry mandated in Daubert [v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579

(1993)],” and (3) “the testimony assists the trier of fact, through the application of scientific,

technical, or specialized expertise, to understand the evidence or to determine a fact in issue.”

City of Tuscaloosa v. Harcross Chem., Inc., 158 F.3d 548, 562 (11th Cir. 1998), cert. denied, 528

U.S. 812 (1999).

Rule 702 “has a ‘liberal thrust’ and general approach of relaxing the traditional barriers to

expert testimony.” Hunt v. 21st Mortg. Corp., 2014 WL 1664288, *3 (N.D. Ala. April 25, 2014).

Regarding reliability under Daubert and Rule 702, the Advisory Committee’s Notes to the 2000

amendment to Rule 702 state:

A review of the case law after Daubert shows that the rejection of expert
testimony is the exception rather than the rule. Daubert did not work a
“seachange over federal evidence law,” and “the trial court’s role as gatekeeper is
not intended to serve as a replacement for the adversary system…”. “Vigorous
cross-examination, presentation of contrary evidence, and careful instruction on
the burden of proof are the traditional and appropriate means of attacking shaky
but admissible evidence.”

(Emphasis added). See In re Atlantic Marine Property Holding Co., 570 F. Supp. 2d 1363, 1367

(S.D. Ala. 2008) (Granade, J.) (quoting the above). District courts have “broad discretion” in

deciding whether expert testimony meets the standards of Daubert and Rule 702. Alvarez v.

General Wire Spring Co., 2009 WL 248264, *6 (M.D. Fla. Feb. 1, 2009).
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II.

GARY JONES’S TESTIMONY IS ADMISSIBLE

A. JONES IS QUALIFIED AS AN EXPERT.

Jones is a fire-cause-and-origin expert with years of experience. The Defendants

(hereafter “Kornegay”) do not dispute Jones’s qualifications.

B. JONES’S METHODOLOGY IS RELIABLE.

The “proponent of [expert] testimony does not have the burden of proving that it is

scientifically correct”; he need only show, “by a preponderance of the evidence, [that] it is

reliable.” Allison v McGhan Medical Corp., 184 F.3d 1300, 1312 11th Cir. 1999). And in

deciding reliability, courts are to focus “solely on principles and methodology, not on the

conclusions that they generate.” Daubert, 509 U.S. at 295. As discussed below, the principles

and methodology Jones utilized are reliable.

1. Jones’s investigation, reasoning, and conclusions.

The two reports that Jones submitted to Atlantic – an interim report dated June 28, 2013

(doc. 32-3) and a final report dated September 9, 2013 (doc. 3204) – set forth Jones’s

investigative activities, reasoning, and opinions. Jones conducted “[a] systematic scene

examination [of the vessel at Barber Marina] utilizing a method consistent with the guidelines of

NFPA 921” (doc. 32-3 at 2), promulgated by the National Fire Protection Association as a guide

or recommendation, but not a standard, for conducting fire investigations (Jones dep. [doc. 53-5]

at 33-34). Jones also reviewed Kornegay’s account of the events leading up to the incident;

photographs of the vessel during and after the fire; the marine police report; product literature

concerning the vessel; the vessel’s service records; and information concerning the seawater

intake screens (doc. 32-3 at 2-3). His examination of the vessel included “[a]rc map analysis of
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the engine compartment’s electrical system” (doc. 32-3 at 5). As a court has recognized, “[a]n

analysis [like Jones’s] that includes a physical examination of the scene, interviews, photographs

of the scene, an examination of the evidence at the scene, wires, and an on-site visit is consistent

with the scientific methods underlying fire incident investigation as set forth in NFPA 921.”

Argonaut Ins. Co. v. Samsung Heavy Indus. Co., 929 F. Supp. 2d 159, 166 (N.D.N.Y. 2013).

NFPA 921 “states that ‘[w]ith few exceptions, the proper methodology for a fire or

explosion [investigation] is to first determine and establish the origin(s), then investigate the

cause, circumstances, conditions, or agencies that brought the ignition source, fuel, and oxidant

together.’” Nationwide Mut. Ins. Co. v. National RV Holdings, Inc., 2007 WL 954258, *5

(M.D. Pa. March 28, 2007). This is what Jones did.

Jones’s reports explain that to determine the area of origin, he used “damage pattern

analysis” and observations of “fire patterns” (doc. 32-3 at 4-5; doc. 32-4 at 2-3). “Analysis of

burn patterns...is a reliable method used by fire analysts in determining the origin of a fire.”

Hartford Ins. Co. v. Broan-Nutone, LLC, 2004 WL 842516, *2 (N.D. Ill. April 19, 2004). Jones

noted that “[a]dvancing from the area of least damage to the area of greatest fire involvement

revealed the fire was concentrated at the aft end of the starboard Man diesel engine”; that “[f]ire

patterns increased toward the starboard turbocharger intake side, fiberglass exhaust tube and #6

valve cover”; that “[f]ire demarcation patterns were most prominent along the starboard aft

bulkhead”; that “the lowest and most intense area of burn was noted in the aft starboard section”;

that “the valve covers…show a directional burn pattern that emanates from the aft end of the

starboard engine as compared to the port”; and that “the starboard exhaust tube [was destroyed],

while that for the port engine was found somewhat intact” (doc. 32-3 at 4-5). Jones concluded
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that “[d]amage pattern analysis indicates the fire originated in the engine compartment in the

vicinity of the aft end of the starboard engine at the FRP exhaust tube” (doc. 32-4 at 3).

Having determined the area of origin, Jones’s “efforts were then directed towards

identifying the ignition or heat source for the loss” (doc. 32-3 at 5). Under the NFPA, this

involves subjecting “the empirical data collected...to an analysis premised on inductive

reasoning.” Allstate Ins. Co. v. Gonyo, 2009 WL 1212481, *6 (N.D.N.Y. April 30, 2009). Jones

observed that “the raw water intake strainers on the port and starboard sides of the hull were

covered with marine growth” and that “[t]he growth on the starboard intake was significant and

could have inhibited the water inlet flow” (doc. 32-3 at 4). Jones noted that the engine produced

exhaust gases ranging in temperature from 900-1100º F; that the exhaust tube was rated at 259º F

(which Jones later admitted was actually 350º F); that the intake of seawater was supposed to

cool the exhaust gases “to an acceptable level for the exhaust elbows and tube”; and that “[a]n

exhaust tube failure could result from the hot gases not getting completely cooled” (doc. 32-3 at

5-6). Accordingly, Jones developed “a hypothesis...through the process of inductive reasoning,”

that is, that “insufficient water flow...to the exhaust riser from a clogged screen/strainer” caused

the fire (doc. 32-4 at 2).

The NFPA contemplates testing the hypothesized cause, but provides that “‘[a]

hypothesis can be tested either physically or by conducting experiments or analytically by

applying scientific principles in thought experiments.’” Severn Peanut Co. v. Industrial

Fumigant Co., 2014 WL 1056991, *203 (E.D.N.C. March 17, 2014) (emphasis added). Jones,

assisted by Plaisance and metallurgist Kendall Clarke, Ph.D., used the latter method (doc. 32-4 at

3). Dr. Clarke advised Plaisance that about 80% of the starboard intake screen’s area that would

normally be open was obstructed by marine growth (Atl. claim file pt. 1 [doc. 32-11] at 000883,
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000885). Plaisance, through research or discussions with the exhaust manufacturer, learned that

the fiberglass exhaust tube and rubber connectors would fail if subjected to temperatures greater

than what they were rated for, that the engine generated exhaust gases with temperatures well in

excess of such rating, and that experiments had shown that the non-metal components of the

exhaust would indeed fail under excessive temperature (Plaisance 9/9/13 rpt. [doc. 32-5] at 15-

17). Plaisance also, through consultation with the screen manufacturer’s engineer, determined

that the obstruction of the screen reported by Clarke probably would prevent the intake of

enough seawater to cool the exhaust, leading to an exhaust tube failure and ignition of

combustibles (Plaisance 9/9/13 rpt. [doc. 32-5] at 17). Coupled with Jones’s determination of

the fire’s point of origin aft of starboard engine in the vicinity of the exhaust tube, this evidence

allowed Jones to conclude that “the release of hot gases [as a result of the exhaust-tube failure]

was adequate to ignite available combustibles in the [engine] compartment” and that the

“restriction in the cool water intake flow was attributed to the substantial marine growth on the

strainer/screen and was a contributing factor to the fire’s inception” (doc. 32-4 at 3-4).

Thus, Jones followed a recognized and reliable methodology in determining the fire’s

origin and cause. Kornegay’s challenges to Jones’s testimony, addressed below, should be

rejected.

2. Kornegay’s contentions are either unsupported or go to the weight and credibility of
Jones’s testimony, not its admissibility.

Kornegay argues that Jones “relied on incorrect data” in that while Jones’s report states

that the exhaust tube is rated at 259° F, “the exhaust tube on the engine in this case is [actually]

rated for 350 degrees Fahrenheit” (doc. 35 at 7). This was a mistake in Jones’s report, but it

makes no difference. Jones’s report states that the uncooled exhaust gases ranged from 900-

1100° F (doc. 32-3 at 5). Thus, the gases’ temperature far exceeded the tube’s rating, whether
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259° F or 350° F. Jones testified that while the 350° F rating is correct, this “doesn’t affect my

opinion” (Jones dep. [doc. 53-5] at 30). Kornegay can point out Jones’s mistake on cross-

examination, but it does not impact the reliability or admissibility of Jones’s opinions. See Quiet

Tech. DC-8, Inc. v. Huriel-Dubois UK Ltd., 326 F.3d 1333, 1345 (11th Cir. 2003) (party argued

that “the specific numbers that [expert] used [for calculation] were wrong”; court stated these

“alleged flaws in [expert’s] analysis are of a character that impugn the accuracy of his results,

not the general scientific validity of his methods,” and that “[t]he identification of such flaws in

generally reliable scientific evidence is precisely the role of cross-examination”).

Kornegay claims that Jones “requested that Plaisance conduct inspection of specific items

to provide physical documentation to ‘prove or disprove this theory,’ but does not know if these

inspection[s] were ever conducted and nevertheless formed his own conclusions without the

benefit of this information” (doc. 35 at 8). The “specific items” that Jones proposed inspecting

were the “exhaust riser, turbocharger[,] and sea strainer up to the sea cock valve” inside the hull

(Atl. claim file pt. 2 [doc. 33-1] at 002239). The exhaust riser and turbocharger were inspected,

and Jones was notified of same and the results thereof by email (Atl. claim file pt. 2 [doc. 33-1]

at 002129-30, 002228, 002262; Plaisance 9/9/13 rpt. [doc. 32-5] at 12, 16). Jones’s report

actually mentions the results of inspection of the exhaust riser (doc. 32-3 at 5). The “sea

strainer,” that is, the intake screen, was also removed from the vessel hull and the interior side of

the screen inspected, and the hull opening ordinarily covered by the screen was also inspected

and photographed (Plaisance 9/9/13 rpt. [doc. 32-5] at 13-14).

Kornegay maintains that Jones “states his hypothesis is based on the engines

overheating” (doc. 35 at 10). Jones’s first report mentions the possibility that seawater intake

may have been insufficient “to adequately cool the engine” (doc. 32-3), but it also states that the
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water was “supposed to lower the internal exhaust gases (900-1100 F) to an acceptable level,”

and that “[i]nsufficient water flow through the engine to the exhaust riser from a clogged strainer

could result in an exhaust tube failure” (doc. 32-3) (emphasis added). Jones’s conclusion that

there was insufficient water intake to cool the exhaust gases (doc. 32-4 at 3-4) is not dependent

on the engine overheating, so the fact that the engine did not overheat has no bearing on his

opinion. Kornegay contends otherwise and can cross-examine Jones accordingly.

Kornegay says that Jones failed to “interview important witnesses such as the first

responder on the scene, a marine police officer, and the towing company that boarded the boat

prior to any investigation efforts” (doc. 35 at 11). Kornegay’s own fire investigator, Cranford,

also did not interview the marine police officer (see doc. 32-10 at 12); Cranford concluded that

the officer’s written report contains “no information that is material to the origin and cause of

this fire” (doc. 32-10 at 12; Cranford dep. [doc. 32-9] at 179-80); and no information

contradicting Jones’s opinions was elicited from this officer when he was deposed (Alford dep.

[doc. 53-6]). And while Jones did not interview the tow captain, Plaisance did speak with the

captain about the fire and what the captain observed and did (Atl. claim file pt. 2 [doc. 33-1] at

002697, 002836, 002895, 002900, 002913). Cranford also spoke with the tow captain, and while

the captain described tow-preparation activities that reportedly disturbed some of the debris (see

doc. 32-10 at 12), there is no evidence the captain had any information concerning the origin or

cause of the fire, or which contradicted Jones’s opinions. Thus, Jones’s not interviewing the tow

captain is irrelevant.

Kornegay contends that Jones stated that “evidence indicated disproportionate marine

growth on the seawater intake scoop/screens for the starboard strainer,” when the port screen was

actually “more occluded” than the starboard screen (doc. 35 at 6). But in using the term
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“disproportionate,” Jones’s report does not say he was comparing starboard to port, as he

expressly did elsewhere when using “disproportionate” to describe damage to the port and

starboard engines, exhaust tubes, and seawater pumps (doc. 32-3 at 4, 6). Jones likely used

“disproportionate,” in describing the marine growth on the starboard screen, as a synonym for

“excessive” or “inordinate.” In any event, this is another ground for cross-examination but not

exclusion of Jones’s testimony.

Kornegay argues that Jones “failed to address or explain how the fire could have occurred

from a lack of cooling water without activating the engine alarm systems” (doc. 35 at 11). The

only evidence that no alarm went off is Kornegay’s say-so. Jones was aware of the boat’s

sophisticated alarm system, considered this during his investigation, and testified that he was

“amazed that Kornegay doesn’t hear anything,” that Kornegay was “either…incorrect or there’s

a complete foul-up of” the alarm system, and that “what [Kornegay is] saying doesn’t make

sense” (Jones dep. [doc. 53-5] at 115-16). This is more material for cross-examination but does

not affect the reliability of Jones’s methodology.

Kornegay claims that Jones relied in part on metallurgist Dr. Clarke’s work but that

Clarke “performed no testing other than calculating the amount of open area on the starboard and

port intake screens” (doc. 35 at 6). Once again, this is a basis for cross-examination but not

exclusion. See State Nat’l Ins. Co. v. Anzhela Explorer LLC, 2009 WL 3335422, *4 (S.D. Fla.

Jan. 13, 2009) (expert opined that hole in exhaust tube allowed water in vessel, resulting in

vessel’s sinking, but expert did not “test and determine whether the size of the hole in the

exhaust system was of such a diameter that would allow sufficient influx of water to cause

[vessel] to sink” and “did not perform almost any independent tests in order to support and

strengthen his theory”; court held that expert’s testimony was sufficiently reliable and that “the

Case 1:13-cv-00458-CG-N   Document 56   Filed 08/07/14   Page 9 of 25



- 10 -
PD.11987343.1

flaws in [expert’s] report are more properly the subject of cross-examination at trial, and do not

support the wholesale exclusion of this evidence”); Martinez v. Altec Indus., Inc., 2005 WL

1862677, *10 (M.D. Fla. Aug. 3, 2005) (“[W]hile defendants' contention that [expert] failed to

perform adequate testing to support his conclusions certainly can be explored on cross-

examination, it is not a basis to find his testimony unreliable.”).

Kornegay maintains that Jones “failed to reliably apply [the NFPA] standards to the facts

of this case” (doc. 35 at 11). As set forth in his reports, Jones did follow the NFPA guidelines.

Regardless, mere deviation from NFPA recommendations does not mean a fire investigator’s

testimony is automatically excluded. See Allstate Ins. Co. v. Gonyo, 2009 WL 1212481, *6

(N.D.N.Y. April 30, 2009) (“Although [expert] may not have ardently and strictly followed

every step of NFPA, these shortcomings will not be fatal to him testifying before the jury…. He

used an individually tailored investigative process which was basically consistent with NFPA.”).

NFPA is a guideline or recommendation but not a standard.

Any remaining contentions in Kornegay’s motion fall within the realm of cross-

examination that might affect the weight and credibility, but not admissibility, of Jones’s

testimony. As the Eleventh Circuit has stated, “in most cases, objections to the inadequacies of a

study are more appropriately considered an objection going to the weight of the evidence rather

than its admissibility.” Quiet Tech., 326 F.3d at 1345 (internal quotation marks omitted). See

also In re TMI Litig., 193 F.3d 613, 692 (3rd Cir. 1999) (“[s]o long as the expert's testimony rests

upon ‘good grounds,’ it should be tested by the adversary process – competing expert testimony

and active cross-examination – rather than excluded from jurors[’] scrutiny”), cert. denied, 530

U.S. 1225 (2000). None of Kornegay’s assertions warrant excluding Jones’s testimony.
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C. Jones’s testimony would help the trier of fact.

“The final requirement for admissibility of expert testimony under Rule 702 is that it

assist the trier of fact. By this requirement, expert testimony is admissible if it concerns matters

that are beyond the understanding of the average lay person.” United States v. Frazier, 387 F.3d

1244, 1262 (11th Cir. 2004), cert. denied, 544 U.S. 1063 (2005). Jones’s testimony certainly

meets this requirement. Average laymen are not familiar with determining the origin and cause

of fires. Whether the fire resulted from marine growth on the screen – a cause excluded under

Atlantic’s policy – is the central issue in the case, so Jones’s testimony is relevant and would

assist the jury to “determine a fact in issue” as contemplated by Rule 702(a).

Kornegay contends Jones’s testimony would not be helpful because Jones relied in part

“on other experts in forming his opinion as to the cause of the fire” (doc. 35 at 12). “An expert

witness's testimony may be formulated by using facts, data and conclusions of other experts so

long as the testifying expert is presenting some independent findings.” Begualg Inv. Mgmt., Inc.

v. Four Seasons Hotel Ltd., 2013 WL 836807, *4 (S.D. Fla. March 6, 2013). Jones certainly

performed much of his own work and made independent findings (see docs. 32-3 & 32-4). His

use of facts, data, or conclusions reached by Plaisance or Clarke therefore does not affect

admissibility of his testimony.

Kornegay also says that “Jones and Plaisance submitted almost identical reports” and that

Jones’s testimony would not be helpful because he is “merely providing a ‘stamp of approval’ on

Plaisance’s opinion” (doc. 35 at 13). The reports that Jones and Plaisance submitted to Atlantic,

and which set forth their opinions, are certainly not “almost identical” (see docs. 32-3, 32-4, &

32-5). While Jones and Plaisance hold the same opinions, their reports are substantially different

in wording, content, appearance, and organization (id.). Jones performed his own investigation,
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and while relying in part on Plaisance’s work or opinions, also reached his own opinion. Jones is

not merely “stamping his approval” on Plaisance’s opinion.

In conclusion, because Jones is qualified, used a reliable methodology, and will proffer

testimony helpful to the trier of fact, the Court should deny Kornegay’s motion to exclude

Jones’s testimony.

III.

GUY PLAISANCE’S TESTIMONY IS ADMISSIBLE.

A. PLAISANCE IS QUALIFIED.

Rule 702 “takes a liberal approach to expert witness qualification.” Leathers v. Pfizer,

Inc., 233 F.R.D. 687, 692 (N.D. Ga. 2006) (internal quotation marks omitted). “Generally, if

there is some reasonable indication of qualifications, the court may admit the expert's testimony,

and then the expert's qualifications become an issue for the trier of fact.” Cashman Equip. Corp.

v. Rozel Operating Co., 2012 WL 2519970, *6 (M.D. La. June 28, 2012). A district court has

“broad discretion” in deciding whether an expert is qualified. United States v. Bender, 290 F.3d

1279, 1283 (11th Cir. 2002), cert. denied, 537 U.S. 1037 (2002).

Kornegay argues that Plaisance, a marine surveyor, is not qualified to offer opinions as to

the origin or cause of the fire because he has “no formal training as a fire investigator” and is

“not a certified technician for the engines in question and has never worked on such engines”

(doc. 34 at 6, 7). However, Rule 702 provides that an expert may be qualified by “knowledge,

skill, experience, training, or education” (emphasis added). Thus, “experience alone can provide

a sufficient foundation for expert testimony.” Arthrex, Inc. v. Parcus Medical, LLC, 2014 WL

3747598, *2 (M.D. Fla. July 29, 2014). Furthermore, “[a] witness qualified as an expert is not

strictly confined to his area or practice, but may testify regarding related applications, rather a
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lack of specialization does not affect the admissibility of the opinion, but only its weight.”

Cashman Equip., 2012 WL 2519970, *6.

Plaisance is qualified by experience to the render the opinions proffered. He has years of

experience conducting surveys relating to ship casualties, including vessel fires (Plaisance dep.

[doc. 53-4] at 70-71). He received on-the-job training as a fire investigator and estimates he has

conducted or participated in 20-25 vessel-fire investigations (Plaisance dep. [doc. 53-4] at 72-

76). In 2008, he attended a three-day comprehensive course on boat-fire investigations,

sponsored by the International Association of Marine Investigators (Plaisance aff. [doc. 55] at ¶

21 & Ex. A). In addition, he has spent virtually his entire career in the marine industry and has

extensive experience with marine engines including diesel engines (Plaisance aff. [doc. 55 at 3]).

Plaisance has described his experience in part as follows:

2. I am engaged full-time as a marine surveyor and hold a Master Mariners
license with over 34 years of combined experience in vessel management,
operations, new construction, repairs and inspection within the maritime and
shipbuilding industry, of military, commercial vessels, and yachts, and have
served as master on similar type vessels as the MR. CHARLIE….

3. From 1974 to 1977, I was employed by Cheramie Bros. Botruc Co.,
Golden Meadow, Louisiana, and served in the capacities of deckhand, engineer,
and mate on various offshore supply vessels outfitted with large horsepower
diesel engines. During the earlier period of my employ, I also served as an oiler
on large offshore vessels….

***

5. From 1977 to 1980, I was employed by Petrol Marine/Penrod Drilling Co.,
Houma, Louisiana, and served in the capacities of master and mate aboard supply
vessels and crewboats servicing the offshore oil industry in the Gulf of Mexico.
In 1979, I received my 1st United States Coast Guard Captains License as a
Passenger Vessel Operator on vessels of not more than 100 gross tons upon the
Gulf of Mexico, not more than 100 miles offshore.

6. From 1980 to 1984, I served as master of two custom-built aluminum
sport fishing yachts (60’ and 65’) for Halter Marine Group, Inc., responsible for
the vessel operations, maintenance, and repairs, with both vessels having twin
Detroit Diesel 12-V-71 TI, total 1100-horsepower diesel engines outfitted with
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stainless steel water cooled exhaust risers with fiberglass exhaust mufflers, a
similar exhaust system design as the MR. CHARLIE.

7. In 1982, I received my 1st United States Coast Guard Masters License of
Steam and Motor Vessels of not more than 500 gross tons upon oceans, not more
than 200 miles offshore with three license endorsements as follows: In 1982, I
received a United States Coast Guard license endorsement as Mate of Freight and
Towing Vessels of not more than 500 gross tons upon oceans, not more than 200
miles offshore. In 1983, I received a United States Coast Guard license
endorsement as Operator of Uninspected Towing Vessels upon oceans, not more
than 200 miles offshore. In 1985, I received a United States Coast Guard license
endorsement as Master of Freight and Towing Vessels of not more than 1,000
gross tons upon inland waters of the United States.

8. In 1985, I did serve as master for Calstar Marine, San Francisco,
California, aboard the “ZP MONTALI” and the “ZP CAMUS”, both 93 foot
vessels, each having 2 MAN Burmeister & Wain x 2300-horsepower each diesel
engines capable of burning heavy diesel fuel, A.B.S.+ A1 Towing Service, ACCU
+ AMS tractor tugs with a Z-drive propulsion system used in towing offshore
drilling rigs.

9. From 1974 until 1987, I spent a countless number of hours working in
engine rooms of the vessels of which I was employed and not only maintained
and/or assisted in the engine departments, but on occasion, repaired the machinery
of same….

10. In 1987, I did receive a 2nd issue United States Coast Guard Masters
License of Near Coastal Steam and Motor Vessels of not more than 1,600 gross
tons, with endorsements as Operator of Uninspected Towing Vessels upon the
Great Lakes and Inland Waters of the United States.

11. From 1987 until 1990, I was employed by Viva, Inc., where I worked as
project manager on the design and construction of a custom built aluminum high-
speed Express Yacht Cruiser with 2 x MTU 12-V-183 TE 92, 1000-Hp each
diesel engines outfitted with stainless steel water cooled exhaust risers with
fiberglass exhaust mufflers, a similar exhaust system design as the MR.
CHARLIE.

12. In 1992, I received a 3rd issue United States Coast Guard Masters License
of Near Coastal Steam and Motor Vessels of not more than 1,600 gross tons, with
endorsements as Operator of Un-inspected Towing Vessels upon the Great Lakes
and Inland Waters of the United States.

13. From 1990 to 1995, I was employed at Swiftships, Inc., Morgan City,
Louisiana, and served as project manager and captain on new construction yachts
and military projects. One of those vessels on which I worked as Project Manager
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was a 180’ x 30’ x 8’ aluminum mega-yacht, “TACANUYA” built in 1992, ABS
+A1 Yachting Service, AMS, with 2 x Caterpillar 3516 DITA 2800-Horsepower
each, diesel engines.

***

15. During the period 1995 to 2001, while employed at Friede Goldman
Halter, Inc., Gulfport, Mississippi, I served as a project manager and was
occasionally assigned to the engineering department to assist the engineering
group during new project design phases. Furthermore, I did work at several of the
different shipyards for Halter Marine as a project manager on a number of
different types of new vessels and drilling-rig construction projects including
service repairs to drilling rigs far more technically advanced than the MR
CHARLIE.…

16. During the period 2001 to 2005, while employed at Rivers and Gulf
Marine Surveyors, Inc., Harvey, Louisiana, I served as a marine surveyor and
consultant providing professional services to insurance companies, maritime
companies, law firms, financial institutions and private individuals. During such
period of employment, I personally conducted surveys on vessels like the MR.
CHARLIE as well as hundreds of surveys on all types of vessels.

***
18. In 2005, I started my own company, Atlantic Gulf & Pacific Marine
Surveyors and Consultants, Inc., Diamondhead, Mississippi, providing
professional services to maritime companies, insurance companies, law firms,
financial institutions, and private individuals in the field of marine surveying and
consulting.

19. In 2007, while employed at Atlantic Gulf & Pacific Marine Surveyors and
Consultants, Inc., I became an Accredited Marine Surveyor of the Society of
Accredited Marine Surveyors in the Specialized field of Yachts, Small Craft (Y,
SC ). This required me to have at least five years of surveying experience on
yachts and/or small commercial vessels up to 200 gross domestic registered tons
(500 ITC), accumulated within the field of expertise which accreditation is
requested, and to pass a written examination in the selected field of accreditation.
Continuing education is required to maintain an active member status on a five
year basis, which requires a minimum of sixty credit hours and attending two
Society of Accredited Marine Surveyors annual International Meetings.

(Plaisance aff. [doc. 55 at 3).

Plaisance’s fire-investigation and vessel-and-marine-engine experience, augmented with

his three-day fire-investigation course attendance, render him qualified to testify as to the origin

and cause of the fire on the Mr. Charlie. In State National Insurance Co. v. Anzhela Explorer
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LLC, 2009 WL 3335422 (S.D. Fla. Jan. 13, 2009), a party proffered an expert to testify “that an

engine overheat caused the starboard exhaust hose to rupture,” which “allowed water to enter the

vessel” and sunk it. Id. at *1. The court described the expert’s experience as follows:

Mr. Schoenwald has over twenty years of experience in the United States Coast
Guard, where he attained the rank of Chief Warrant Officer. While on active
duty, he served as a maritime security inspector, control verification examiner,
foreign vessel examiner, and a deck watch officer. Additionally, Mr. Schoenwald
participated in numerous search and rescue and recovery missions. Mr.
Schoenwald also inspected and supervised major vessel conversions and new boat
constructions during his service with the Coast Guard.

Id. at *2. The opposing party argued the expert was “not qualified…due to his lack of education,

training and experience in investigating causes of marine accidents,” emphasizing that the expert

“has limited knowledge of diesel mechanics or vessel construction and possesses no engineering

qualifications.” Id. The court disagreed and held that the expert’s experience qualified him to

testify as to the cause of the vessel’s sinking. Id. See also Kansas City Fire & Marine Ins. Co. v.

Long Island Power Auth., 2007 WL 7034284, *7-8 ( E.D.N.Y. Nov. 23, 2007) (finding

mechanical engineer “qualified to testify…as to the causation of the fire” at a residence, stating

that “[a]lthough [engineer] has no formal training in cause and origin of fires, he has had

experience participating in investigations with cause and origin personnel and had done some

cause and origin investigations for insurance carriers”).

Kornegay says that Plaisance “has never investigated a fire that was a result of an exhaust

tube failure, as he alleges to have happened in this case” (doc. 34 at 6). The law is not that

exacting in what it requires for qualification. “[A]n expert's training and experience need not be

narrowly tailored to match the exact point of dispute in a case.” United States ex rel. Duncan

Pipeline, Inc. v. Walbridge Aldinger Co., 2013 WL 1338392, *5 (S.D. Ga. March 29, 2013).

Kornegay also contends that Plaisance is not qualified because he “recognized the need to
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retain a fire cause and origin expert [Jones] in order to determine the cause of the fire” (doc. 34

at 7). However, Plaisance did not recommend that Atlantic hire Jones because Plaisance felt that

he personally lacked sufficient expertise (Plaisance dep. [doc. 53-4] at 158). Rather, Plaisance

suggested hiring Jones because he felt it was part of “due diligen[ce],” that “when you’re dealing

with this amount of a claim[,]…you want to make certain that you’re not making a mistake,” and

that “you hire other experts to make certain” (Plaisance dep. [doc. 53-4] at 158). Consistent with

Plaisance’s testimony, a March 13, 2013 email from Atlantic’s claims representative, Rita

Boggan, to her supervisor, Joe Gallagher, states that Boggan told Plaisance that “two

professional opinions are better than one” (Atl. claim file pt. 2 [doc. 33-1] at 002801).

Plaisance’s lack of extensive formal training as a fire investigator, his not being a

“certified technician for the engines in question,” and whatever inference might be drawn from

his recommending that Atlantic also hire Jones, are matters going to the weight of Plaisance’s

testimony. See Leathers v. Pfizer, Inc., 233 F.R.D. 687, 692 (N.D. Ga. 2006) (“Gaps in an

expert witness's qualifications or knowledge generally go to the weight of the witness's

testimony[,] not its admissibility.”) (internal quotation marks omitted). They do not, however,

render him unqualified under Rule 702’s “liberal approach to expert witness qualification.” Id.

B. PLAISANCE’S METHODOLOGY IS RELIABLE.

1. Plaisance’s investigation, reasoning, and conclusions.

Plaisance’s investigation was similar to Jones’s. He inspected the vessel remains at

Barber Marina, considered Kornegay’s account of the accident, reviewed photographs and took

photographs himself, and looked at wiring on the vessel with Jones (Plaisance 9/9/13 rpt. [doc.

32-5] at 3-15). “An analysis that includes a physical examination of the scene, interviews,

photographs of the scene, an examination of the evidence at the scene, wires, and an on-site visit
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is consistent with the scientific methods underlying fire incident investigation as set forth in

NFPA 921.” Argonaut Ins. Co. v. Samsung Heavy Indus. Co., 929 F. Supp. 2d 159, 166

(N.D.N.Y. 2013). Plaisance looked at burn/damage patterns to conclude that the area of origin

was aft of the starboard engine, which is where the exhaust tube was located (Plaisance 9/9/13

rpt. [doc. 32-5] at 8, 10-11). “Analysis of burn patterns...is a reliable method used by fire

analysts in determining the origin of a fire.” Hartford Ins. Co. v. Broan-Nutone, LLC, 2004 WL

842516, *2 (N.D. Ill. April 19, 2004). Plaisance observed the heavy marine growth on the intake

screens, noted the severe damage to the starboard exhaust tube as compared to the port tube, and

postulated that burning-hot exhaust gases generated by the engine, which were not sufficiently

cooled because the marine growth on the starboard screen prevented adequate water intake,

caused a failure of the exhaust tube and ignited a fire. See Allstate Ins. Co. v. Gonyo, 2009 WL

1212481, *6 (N.D.N.Y. April 30, 2009) (cause determination involves subjecting “the empirical

data collected...to an analysis premised on inductive reasoning”).

Plaisance then tested his hypothesis “analytically by applying scientific principles in

thought experiments.’” Severn Peanut Co. v. Industrial Fumigant Co., 2014 WL 1056991, *203

(E.D.N.C. March 17, 2014). The metallurgist, Dr. Clarke, advised Plaisance that about 80% of

the starboard intake screen’s area that would normally be open was obstructed by marine growth

(Atl. claim file pt. 1 [doc. 32-11] at 000883, 000885). Plaisance, through research or discussions

with the exhaust manufacturer, learned that the fiberglass exhaust tube and rubber connectors

would fail if subjected to temperatures greater than what they were rated for, that the engine

generated exhaust gases with temperatures well in excess of such rating, and that experiments

had shown that the non-metal components of the exhaust would indeed fail under excessive

temperature (Plaisance 9/9/13 rpt. [doc. 32-5] at 15-17). Plaisance also, through consultation
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with the screen manufacturer’s engineer, determined that the obstruction of the screen reported

by Clarke probably would prevent the intake of enough seawater to cool the exhaust, leading to

an exhaust tube failure and ignition of combustibles (Plaisance 9/9/13 rpt. [doc. 32-5] at 17).

Plaisance thus concluded that “[w]ithout proper cooling water flow and or adequate water

pressure to the exhaust riser…is certain cause for a fire to start in the down line non-metal

components” and that the fire was caused by “the excessive amount of marine growth on the

starboard sea strainer screen” (doc. 32-5 at 17, 23).

Plaisance’s methodology, like Jones’s, is reliable.

2. Kornegay’s contentions are either unsupported or go to the weight and credibility of
Plaisance’s testimony, not its admissibility.

Kornegay argues that Plaisance “never conducted any testing as to whether the screens

were too occluded for the water pump to draw enough water to cool the engine,” that there was

“no testing conducted to determine the volume of water that was capable of being pumped

through the screens,” and that there was “no testing to determine how much water the pumps on

this particular engine could have pumped through the screens” (dco. 34 at 12). Kornegay does

not suggest how such testing would or feasibly could have been conducted. In any event, this

lack of physical testing – something the NFPA does not require, incidentally – is not cause for

exclusion.

In State National Insurance Co. v. Anzhela Explorer LLC, 2009 WL 3335422 (S.D. Fla.

Jan. 13, 2009), a party proffered an expert to testify that an engine overheat caused the starboard

exhaust hose to rupture, allowing water to enter the vessel and sinking it. The court explained

the expert’s methodology, which was not unlike Plaisance’s, as follows:

During the course of investigation, [the expert] personally inspected the wreck of
[the vessel] and examined its port and starboard side engine rooms. [The expert]
also reviewed transcripts of [a] deposition and…crew members' statements.
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When examining the ship's engine rooms, [the expert] noticed severe signs of heat
damage on the starboard side of the vessel. Based on this finding, [the expert]
concluded that the overheating of the starboard engine caused the starboard
flexible exhaust hose to rupture. According to [the expert], the rupture allowed
for water to enter the hull and eventually cause the sinking.

Id. at *3. The opposing party argued that the expert’s testimony should be excluded because he

“failed to test and determine whether the size of the hole in the exhaust system was of such a

diameter that would allow sufficient influx of water to cause the [vessel] to sink” and “did not

perform almost any independent tests in order to support and strengthen his theory.” Id. at *4.

The court disagreed, stating that “[t]here is nothing per se unscientific about the reasoning and

analysis adopted by [the expert]” and that “the flaws in [the expert’s] report are more properly

the subject of cross-examination at trial, and do not support the wholesale exclusion of this

evidence.” Id. See also Martinez v. Altec Indus., Inc., 2005 WL 1862677, *10 (M.D. Fla. Aug.

3, 2005) (“[W]hile defendants' contention that [expert] failed to perform adequate testing to

support his conclusions certainly can be explored on cross-examination, it is not a basis to find

his testimony unreliable.”).

Kornegay contends that Plaisance does not know whether John Moran, the employee of

the screen manufacturer who provided assistance, was qualified to perform the calculations or

provide the opinions he did concerning whether the obstructed screen would permit sufficient

water intake for the water pump to cool the exhaust (doc. 34 at 15). Plaisance testified that

Moran is a mechanical or design engineer, and that Plaisance believed it appropriate to rely on

information provided by a professional employed by the manufacturer (Plaisance dep. [doc. 53-

4] at 255-56, 318-20, 520). This was permissible under Fed. R. Evid. 703, which states that

“[a]n expert may base an opinion on facts or data in the case that the expert has been made aware

of” and that “if experts in the particular field would reasonably rely on those kinds of facts or
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data in forming an opinion on the subject, they need not be admissible for the opinion to be

admitted.”

Kornegay also says that Plaisance gave Moran the “pump curve” for a “different engine

than the engines” on the Mr. Charlie (doc. 34 at 15). Plaisance originally sent Moran the other

engine’s pump curve; Moran performed calculations based thereon indicating the water flow

would not be sufficient; Plaisance then sent Moran the pump curve for the correct engine; and

Moran, without performing new calculations, advised Plaisance that “I think the same basic

problem exists,” that “[t]he screen was too clogged to flow the required amount of water,” and

that “[u]nless the pump is made to operate at a higher vacuum, it probably wouldn’t flow enough

water” (Plaisance dep. [doc. 53-4] at 250-60). Plaisance considered this to be reliable

information coming from a professional employed by the screen manufacturer (Plaisance dep.

[doc. 53-4] at 252, 256, 318-20). Again, this is permissible under Rule 703. While Kornegay

maintains that Plaisance “relied on Mr. Moran’s assumptions of what the calculations [based on

the pump curve for the MAN diesel engine] may show,” this is subject matter for cross-

examination and does not render Plaisance’s methodology unreliable or his testimony

inadmissible. See Stecyk v. Bell Helicopter Textron, Inc., 295 F.3d 408, 414 (3rd Cir . 2002) (“A

party confronted with an adverse expert witness who has sufficient, though perhaps not

overwhelming, facts and assumptions as the basis for his opinion can highlight those

assumptions for effective cross-examination.”); United States v. 14.38 Acres of Land, 80 F.3d

1074, 1077 (5th Cir. 1996) (“As a general rule, questions relating to the bases and sources of an

expert's opinion affect the weight to be assigned that opinion rather than its admissibility and

should be left for the jury's consideration.”) (internal quotation marks omitted).
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Kornegay contends that Dr. Clarke determined that 3.55 sq. in. of the port screen (about

20%) and 3.85 sq. in. (about 22%) of the starboard screen was open (unobstructed by marine

growth), but that Plaisance “did not use the correct data” because his report has these reversed,

stating that 3.55 sq. in. of the starboard screen and 3.85 sq. in. of the port screen was open (doc.

34 at 10; Plaisance 9/9/13 rpt. [doc. 32-5] at 17). But Clarke sent Plaisance emails containing the

information Plaisance included in his report, that is, that that 3.55 sq. in. of the starboard screen

and 3.85 sq. in. of the port screen was open (Atl. claim file pt. 1 [doc. 32-11] at 000883,

000885). Thus, Plaisance used the information just as Dr. Clarke provided it.

Kornegay maintains that Plaisance “does not know the temperature of the cooling water

exiting the engines” (doc. 34 at 20). Kornegay fails to explain how the temperature of whatever

cooling water may have been exiting the engines has any relevance, or how Plaisance could

possibly have known such temperature since he was not there on the day of the fire with

thermometer in hand to determine such water’s temperature. Kornegay also says that Plaisance

“does not know at what temperature the exhaust tube was exposed or for that matter how long it

was exposed to the unknown temperatures” (doc. 35 at 20). Again, Kornegay does not explain

how Plaisance could have determined this. In any event, Plaisance knew the temperature range

of uncooled exhaust gases generated by the engine (Plaisance dep. [doc. 53-4] at 306; doc. 32-5

at 16-17), he just did not know exactly what temperature these gases would have been “with any

amount of water running through” the exhaust tube (Plaisance dep. [doc. 53-4] at 344). He

testified that “there’s a point when if a trickle of water is going in that tube, it ain’t gonna make a

difference” (Plaisance dep. [doc. 53-4] at 343-44). Kornegay can cross-examine Plaisance

concerning is alleged lack of knowledge.
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Kornegay complains that Plaisance, like Jones, “failed to interview…the first responder

on the scene, a marine police officer” (doc. 35 at 22). As previously explained in connection

with Jones’s testimony, Kornegay’s fire investigator also did not interview the officer, that

investigator concluded that the officer’s report contained no information material to cause or

origin, and the officer provided no such information when deposed. Plaisance did review the

officer’s report (Plaisance 9/9/13 rpt. [doc. 32-5] at 6). That he did not interview the officer

makes no difference.

C. PLAISANCE’S TESTIMONY WOULD HELP THE TRIER OF FACT.

Plaisance testimony would help the jury because average laymen are not familiar with

determining the origin and cause of fires. Whether the fire resulted from marine growth on the

screen – a cause excluded under Atlantic’s policy – is the central issue in the case, so Plaisance’s

testimony is relevant and would assist the jury to “determine a fact in issue” as contemplated by

Rule 702(a).

Kornegay argues that Plaisance’s testimony would be “cumulative to Jones’s” and should

therefore be excluded (doc. 34 at 24) – even though Kornegay is also attempting to exclude

Jones’s testimony. Fed. R. Evid. 403 permits a court to exclude relevant evidence “if its

probative value is substantially outweighed by a danger of…needlessly presenting cumulative

evidence.” Permitting both Jones and Plaisance to testify would not be “needlessly cumulative.”

As a court rejecting a similar “cumulative” argument stated, “This evidence may be

cumulative,…[but] defendants have not shown [it] to be a ‘needless presentation of cumulative

evidence.’… Defendants have not stipulated to the experts’ conclusions. Their testimony is not

about an ancillary matter. Their testimony pertains to the underlying issues before this court and

is therefore not ‘needless.’” Kay v. Lamar Advertising of S.D., Inc., 2009 WL 2525204, *2
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(D.S.D. Aug. 17, 2009). The same is true here. Nor is Plaisance’s testimony a mere “stamp of

approval” of Jones’s, or vice versa. The relevance and probative value of each of these

witnesses’ testimony outweighs any alleged “cumulativeness.”

CONCLUSION

The Court should deny Kornegay’s motion to exclude Jones and Plaisance’s testimony.

s/William E. Shreve, Jr.
ALLEN E. GRAHAM
WILLIAM E. SHREVE, JR.
Attorneys for Plaintiff

OF COUNSEL:

PHELPS DUNBAR, LLP
P.O. Box 2727
Mobile, AL 36652
(251) 432-4481
Teeto.Graham@Phelps.com
William.Shreve@Phelps.com
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CERTIFICATE OF SERVICE

I do hereby certify that I have on August 7, 2014, electronically filed the foregoing with
the Clerk of Court using the CM/ECF filing system, which will serve electronic notifications of
such filing to the following and/or that I have mailed a copy of the foregoing to the following:

John D. Richardson, Esquire
Aaron M. Wiley, Esquire
RICHARDSON LAW FIRM, LLC
Post Office Box 81227
Mobile, Alabama 36689

s/William E. Shreve, Jr.
WILLIAM E. SHREVE, JR.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA

SOUTHERN DIVISION

ATLANTIC SPECIALTY INSURANCE *
COMPANY,

*
Plaintiff,

* CIVIL ACTION NO. CV-13-458
v.

*
MR. CHARLIE ADVENTURES, LLC, and
KIM P. KORNEGAY, *

Defendants. *

COMPLAINT FOR DECLARATORY JUDGMENT

Plaintiff Atlantic Specialty Insurance Company (“Atlantic Specialty”) alleges as follows:

1. Plaintiff Atlantic Specialty is a New York corporation with its principal place of

business in Minnetonka, Minnesota.

2. Defendant Mr. Charlie Adventures, LLC is a limited-liability company whose

sole member, Kim P. Kornegay, is a citizen of Alabama. Therefore, Mr. Charlie Adventures is a

citizen of Alabama.

3. Defendant Kim P. Kornegay is a citizen of Alabama.

4. The amount in controversy exceeds $75,000, excluding interest and costs.

5. The Court has jurisdiction under 28 U.S.C. § 1332, based on diversity of

citizenship and the amount in controversy. The Court also has admiralty or maritime jurisdiction

under 28 U.S.C. § 1333(1).

6. Venue is proper in this district under 28 U.S.C. § 1391(b)(2), because a

substantial part of the events or omissions giving rise to the claim occurred in this district, or

because a substantial part of property that is the subject of the action is situated in this district.
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7. Atlantic Specialty issued a Yacht Policy to Mr. Charlie Adventures (policy no.

JF02529), effective June 15, 2012 through June 15, 2013. The policy states that Kim P.

Kornegay is an “additional ‘Insured Person.’”

8. The Yacht Policy described the “Yacht Insured” as the M/V “Mr. Charlie,” a 40-

foot Cabo fiberglass cruiser with two inboard engines. The policy listed the “Amt. of Insurance”

as $800,000, and $5,000 for “Personal Effects.”

9. The Mr. Charlie was moored in or near Orange Beach, Baldwin County,

Alabama.

10. On March 3, 2013, while Kornegay was operating the Mr. Charlie in navigable

waters in Baldwin County, a fire started on the vessel. The fire spread and destroyed most of the

vessel and its contents.

11. Atlantic Specialty’s policy states:

LOSSES NOT COVERED (EXCLUSIONS)

We will not pay any loss, damage or expense caused by or resulting from:

1. …marine life…

2. Your failure to maintain the covered yacht in good condition and repair.

12. The fire that damaged the Mr. Charlie was caused by or resulted from marine life

growing on or in the vessel, which restricted the intake or flow of water to cool the engine and

exhaust system, and by Mr. Charlie Adventures and Kornegay’s failure to maintain the vessel in

good condition and repair.

13. Mr. Charlie Adventures and Kornegay have made a claim under Atlantic

Specialty’s policy for the damage to the Mr. Charlie and its contents, and demanded that Atlantic
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Specialty pay for the damage. Based on the above exclusions, however, Atlantic Specialty does

not owe coverage.

14. This is a case of actual, justiciable controversy concerning insurance coverage,

within the Court’s jurisdiction.

PRAYER FOR RELIEF

Based on the above, Atlantic Specialty prays that the Court will order, adjudge, and

declare that Atlantic Specialty does not owe coverage for the fire damage to the M/V Mr. Charlie

and its contents. Atlantic Specialty further prays that the Court will grant such other, further, and

different relief as may be warranted, the premises considered.

s/William E. Shreve, Jr. _________________
ALLEN E. GRAHAM
WILLIAM E. SHREVE, JR.
Attorneys for Plaintiff

OF COUNSEL:

PHELPS DUNBAR, LLP
P.O. Box 2727
Mobile, AL 36652
(251) 432-4481

PLEASE SERVE THE DEFENDANTS BY CERTIFIED MAIL AS FOLLOWS:

Mr. Charlie Adventures, LLC
c/o Kim P. Kornegay
237 Deerwood Drive
Prattville, Alabama 36067

Kim P. Kornegay
237 Deerwood Drive
Prattville, Alabama 36067
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