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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA

SOUTHERN DIVISION

ATLANTIC SPECIALTY )
INSURANCE COMPANY, )

Plaintiff, ;
Vs. ; CIVIL ACTION NO. 13-458-CG-N
MR. CHARLIE ADVENTURES, ;
LLC and KIM P. KORNEGAY, )

Defendant. ;

ORDER

This matter is before the court on the motions of Defendants/ Counter-
Plaintiffs to exclude the testimony of Plaintiff’'s experts (Docs. 34 & 35), Plaintiff’s
response in opposition (Doc. 56), and the relevant assertions contained in the
parties’ filings with regard to the pending motions for summary judgment (Docs. 38,
44, 52, 54, 56, 57, 60). For the reasons explained below, the court finds that

Defendants’ motions to exclude should be granted.

I. Background

This case involves an insurance claim for damage to Defendants’ yacht, the
“Mr. Charlie,” and its contents by a fire that occurred on March 3, 2013. Plaintiff
seeks a declaration that it does not owe coverage for the fire and Defendants have
asserted counterclaims for breach of contract and bad faith. (Docs. 1, 6).
Specifically, Plaintiff contends that coverage is excluded by the policy at issue

because the loss results from “marine life” and/or Defendants’ “failure to maintain
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the covered yacht in good condition and repair.” Plaintiff’s experts, Guy Plaisance
and Gary Jones, have concluded that the fire originated in the engine compartment
in the vicinity of the aft end of the starboard engine and resulted from the seawater
intake screen for the starboard strainer being restricted by marine growth. (Docs.

34-2, 35-6).

II. Motions to Exclude Experts

Defendants move to exclude the testimony of Plaintiff’s experts, Guy
Plaisance and Gary Jones, under Rules 403 and 702. Rule 403 excludes relevant
evidence “if its probative value is substantially outweighed by a danger of ... unfair
prejudice, confusing the issues, misleading the jury, undue delay, wasting time, or
needlessly presenting cumulative evidence.” FED. R. EVID. 403. Rule 702 provides
for the admission of expert testimony when “the expert’s scientific, technical, or
other specialized knowledge will help the trier of fact to understand the evidence or
to determine a fact in i1ssue.” FED. R. EVID. 702(a). The United States Supreme

Court in Daubert v. Merrell Dow Pharmaceuticals Inc., 509 U.S. 579 (1993) found

that scientific expert testimony is admissible only if the proffered testimony is both
relevant and reliable. “[A] district court judge is to act as a ‘gatekeeper’ for expert
testimony, only admitting such testimony after receiving satisfactory evidence of its

reliability.” Dhillon v. Crown Controls Corporation, 269 F.3d 865, 869 (7t Cir.

2001); see also U.S. v. Majors, 196 F.3d 1206, 1215 (11th Cir. 1999). However, “it 1s

not the role of the district court to make ultimate conclusions as to the

persuasiveness of the proffered evidence.” Quiet Technology DC-8, Inc. v. Hurel—

2
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Dubois UK Ltd., 326 F.3d 1333, 1341 (11th Cir. 2003). “[A] district court's

gatekeeper role under Daubert is not intended to supplant the adversary system or

the role of the jury.” Id. (citing Maiz v. Virani, 253 F.3d 641, 666 (11th Cir. 2001)).

“Quite the contrary, ‘[v]igorous cross-examination, presentation of contrary
evidence, and careful instruction on the burden of proof are the traditional and
appropriate means of attacking shaky but admissible evidence.”” Id. (quoting
Daubert, 509 U.S. at 596, 113 S.Ct. at 2798).
Rule 702 of the Federal Rules of Evidence provides:
A witness who is qualified as an expert by knowledge, skill, experience,
training, or education may testify in the form of an opinion or
otherwise if:
(a) the expert's scientific, technical, or other specialized knowledge will
help the trier of fact to understand the evidence or to determine a fact
1n issue;
(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and
(d) the expert has reliably applied the principles and methods to the
facts of the case.
FED. R. EVID 702. The rule compels district courts to “conduct an exacting analysis

of the foundations of the expert opinions to ensure they meet the standards for

admissibility under Rule 702.” United States v. Abreu, 406 F.3d 1304, 1306 (11th

Cir.2005) (quoting United States v. Frazier, 387 F.3d 1244, 1260 (11th Cir.2004)

(internal quotation marks omitted)). Accordingly, under Rule 702, “this Court has
an obligation to screen expert testimony to ensure it stems from a reliable

methodology, sufficient factual basis, and reliable application of the methodology to
3
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the facts.” Whatley v. Merit Distribution Services, 166 F.Supp.2d 1350, 1353 (S.D.

Ala. 2001) (citations omitted). The Eleventh Circuit requires district courts to
engage in a “rigorous three-part inquiry” for assessing the admissibility of expert
testimony under Rule 702:

Trial courts must consider whether: “(1) [T]he expert is qualified to
testify competently regarding the matters he intends to address; (2)
the methodology by which the expert reaches his conclusions is
sufficiently reliable as determined by the sort of inquiry mandated in
Daubert; and (3) the testimony assists the trier of fact, through the
application of scientific, technical, or specialized expertise, to
understand the evidence or to determine a fact in issue.”

United States v. Frazier, 387 F.3d 1244, 1260 (11th Cir.2004) (quoting City of

Tuscaloosa v. Harcros Chems., Inc., 158 F.3d 548, 562 (11th Cir.1999)). These

” B

requirements are known as the “qualifications,” “reliability,” and “helpfulness’
prongs. See id. “[T]he proponent of the testimony does not have the burden of

proving that it is scientifically correct,” but must establish “by a preponderance of

the evidence, it 1s reliable.” Allison v. McGhan Medical Corp., 184 F.3d 1300, 1312

(11th Cir. 1999) (citing In re Paoli R.R. Yard PCB Litig., 35 F.3d 717, 744 (3d Cir.

1994)); see also Whatley, 166 F.Supp.2d at1354 (“the proponent of the expert

testimony has the burden to establish by a preponderance of the evidence that the
admissibility requirements of Rule 702 are satisfied.”)(citations omitted). Factors
that may be relevant include:

(1) whether the theory or technique can be (and has been) tested, (2)
whether the theory or technique has been subjected to peer review and
publication, (3) in the case of a particular ... technique, the known or
potential rate of error, and (4) whether the theory or technique is
generally accepted by the relevant ... community.
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Hendrix ex rel. G.P. v. Evenflo Co., Inc., 609 F.3d 1183, 1194 (11th Cir. 2010)

(internal quotation marks and alterations omitted). Additional factors that may be
taken into account by a district court include:
(1) Whether the expert is proposing to testify about matters growing
naturally and directly out of research he has conducted independent of
the litigation, or whether he has developed his opinion expressly for

purposes of testifying;

(2) Whether the expert has unjustifiably extrapolated from an
accepted to an unfounded conclusion;

(3) Whether the expert is being as careful as he would be in his
regular professional work outside his paid litigation consulting;

(4) Whether the field of expertise claimed by the expert is known to
reach reliable results for the type of opinion the expert would give.

FED. R. EVID. 702 advisory committee's note to 2000 amendments (internal citations
omitted).

A. Guy Plaisance

With regard to Plaisance, Defendants first contend that he is not qualified to
testify as an expert on the cause or origin of fires because he is a marine surveyor
by trade and has only a high school equivalency with no formal training as a fire
investigator. However, “[t]he text of Rule 702 dictates that expert status may be
based on experience, and the Advisory Committee Notes dictate that experience

alone ‘may ... provide a sufficient foundation for expert testimony.” “ United States

v. Frazier, 387 F.3d 1244, 1295 (11th Cir. 2004) (italics in original) (citing Rule 702
cmt. at 290) “After all, ‘[e]xperts of all kinds tie observations to conclusions through
the use of what Judge Learned Hand called “general truths derived from ...

specialized experience,” “ and ‘no one denies that an expert might draw a conclusion

5
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from a set of observations based on extensive and specialized experience.” “ Id. at

1298 (citing Kumho Tire Co. v. Carmichael, 526 U.S. 137, 149, 119 S.Ct. 1167, 1174,

1178 (1999)). After reviewing Mr. Plaisance’s qualifications, the court finds he has
sufficient experience to offer opinion testimony on the subject.

Defendants also contend that Plaisance’s conclusions are not reliable because
they are not based on sufficient facts or data, they are not the product of reliable
principles and methods and because the principles and methods are not reliably
applied to the facts of the case. Plaisance’s report concludes that “the fire resulted
due to the lack of required maintenance on the starboard main engine per the
manufacturer’s recommendations and by the excessive amount of marine growth on
the starboard sea strainer screen.” (Doc. 34-2, p. 24). Plaisance had both the
starboard and port screens analyzed by a metallurgical consultant, Dr. Kendall
Clarke. (Doc. 34-2, p. 18). Mr. Plaisance states in his report that Clarke determined
that “the starboard sea scoop screen has an open area of 3.55 square inches or 1/5
(20%)” of a new clean screen and the port screen has “an open area of 3.85 square
inches or approximately % (26%) compared with a new screen.” (Doc. 34-2, p. 18).
There is no reported data or analysis to indicate the significance of the difference
between a screen that is 20% open as compared to 26% open, but Plaisance testified
that apparently the generator and the port engine were getting the minimum flow
required to avoid any overheating, because “[t]hey didn’t catch on fire.” (Doc. 34-1,
p. 79). However, Defendants point out that Plaisance incorrectly relied on the
measurements because Dr. Clarke actually reported that the starboard screen had

the larger open area of 3.85 inches squared whereas the port screen had an open

6
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area of 3.5 inches square. (Doc. 34-9, p. 3). So, when Plaisance thought 26% of the
screen on the port engine was open, he concluded the extra 6% opening was
sufficient to keep it from catching fire, but in fact the fire reportedly started from
the exhaust of the engine with the screen that was 26% open and the exhaust from
the engine with a screen that was open 6% less, did not catch on fire.

Plaisance also testified that while the percentage that the screens were open
matters, there could have been a wide variety of other things that could have
obstructed the seawater, such as a plastic bag or a rag being sucked up over it.
(Doc. 34-1, pp. 83-86). If the starboard exhausts caught on fire and the port
exhausts did not because a plastic bag or a rag obstructed the starboard screen,
then it would not have been the marine growth or Defendants failure to have the
screens cleaned that caused the fire.

Plaisance also based his opinion that the screen was too clogged to flow the
required amount of water for the engine on information he received from John
Moran, who is an employee of the company that manufactures the screen. (Doc. 34-
2, p. 18). Defendants contend Plaisance should not have relied on Moran because
Plaisance does not know Moran’s qualifications and only spoke to Moran over the
phone. (Doc. 34-1, pp. 36-38, 57-58). Additionally, Plaisance asked Mr. Moran to
perform a flow rate calculation, but sent Mr. Moran the data sheet for a different
engine than is at issue here. (Doc. 34-1, pp. 36-38). Plaisance later realized the
mistake and informed Moran, but Moran did not recalculate the flow rate. Without

making new calculations, Moran concluded:
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I think the same basic problem exists. The screen was too clogged to

flow the required amount of water (400 1/min or 450 1/min). The

pressure loss was too great for the pump to overcome. Unless the pump

1s made to operate at a higher vacuum it probably wouldn’t flow

enough water.

(Doc. 34-1, p. 44). The statement above only reports that Moran “thinks” there
“probably” would not be enough water flow. Thus, Moran does not appear to be
completely certain about the conclusion. According to an email, Plaisance also told
Moran that the starboard screen had only 3.55 square inches of open area which, as
discussed above, was incorrect. (Doc. 34-1, pp. 45-46). Given all of the problems
above, the court does not find that the information from Moran was certain enough
to be relied upon without additional verification.

Defendants also contend that Plaisance violated the scientific method
because he formed a conclusion first and then attempted to find support for that
conclusion after it was already pre-determined. On March 29, 2013, Plaisance
reported that he believed the starboard engine had overheated as a result of the
screen being too occluded to allow sufficient water flow. (Doc. 34-1, pp. 53-54).
Plaisance reported that:

This overheating condition on the starboard engine could have created

an intense exhaust heating in as much as 1300 degrees Fahrenheit

(hot exhaust gas) which would have melted the neoprene rubber hose

“boots” connecting the fiberglass exhaust tube to the riser and

discharge tube.

(Doc. 34-1, p. 54). However, it was later determined that the starboard engine did
not overheat. (Doc. 34-1, pp. 25, 54). On April 20, 2013, Plaisance sent an email to

Gary Jones and others asking whether it was possible for the exhaust temperature

to get above 257 degrees Fahrenheit with limited seawater flow through the engine

8
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and the engine not drastically overheat to a point of failure, yet the hot exhaust gas
start burning the hose and gas pipe. (Doc. 34-1, pp. 27-31). His email stated that
this was his primary question. Plaisance did not know if he ever got an answer to
his question. (Doc. 34-1, p. 32-33). Plaisance is sure somebody concurred, whether
in writing or orally, but Gary Jones did not respond, there is no record of a response
from anyone else and Plaisance does not remember whom or if anyone responded.
(Doc. 34-1, pp. 32-34). Thus, Plaisance’s conclusion that the marine growth on the
screen could caused intense exhaust heating without overheating the engine is
apparently based on the fact that he thinks someone told him that was possible.
Plaisance has offered nothing to support his contention that it is possible and
Plaintiff has not submitted any other authority to show that it is possible. “To
fulfill its gatekeeping function under Rule 702, a district court must not simply

tak[e] the expert's word for i1t.” Edwards v. Shanley, 2014 WL 4747186, *6 (11th Cir.

Sept. 25, 2014) (citation and internal quotations omitted). “If admissibility could be
established merely by the ipse dixit of an admittedly qualified expert, the reliability
prong would be, for all practical purposes, subsumed by the qualification prong.” Id.

(quoting United States v. Frazier, 387 F.3d 1244, 1258, 1261 (11th Cir. 2004) (en

banc)). Here, the expert himself questioned whether it was possible. Plaisance had
no experience or knowledge prior to investigating this incident to lead him to
believe that it was possible and can point to no other authority on which to base
such an opinion.

Defendants point to several other flaws or gaps in Plaisance’s analysis, such

as that he did not perform a variety of other tests and he did not interview the

9
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marine officer who first responded to the scene. While some of these reported
shortcomings would merely go to the weight of the testimony, the court finds that
because of the other problems discussed above Plaisance has failed to fully support
his conclusion that the fire was caused by the screen being occluded by marine
growth. Plaintiff has not met its burden of showing by a preponderance of the
evidence that Plaisance’s opinion stems from a reliable methodology, sufficient
factual basis, and reliable application of the methodology to the facts.

B. Gary Jones

In Jones’ first report, he stated that the fire originated in the engine
compartment in the vicinity of the aft end of the starboard engine. (Doc. 35-5, p. 7).
Jones further stated in the first report that the most probable ignition theory
involves the release of these searing gases as a result of a restriction of the cool
water flow due to the marine growth.” (Doc. 35-5, p. 7). However, the report stated
that “[u]ntil the scientific materials testing has been completed by Dr. Clark, the
cause for this fire is being classified as undetermined.” (Doc. 35-5, p. 7). Jones
stated that “[t]he investigation remains active and continued contact with Captain
Plaisance and Dr. Clark will be maintained to complete any remaining tasks in an
expedited manner.” In Jones’ final report he concluded that:

The cause for the fire is a result of insufficient intake seawater flow

that is necessary to lower the internal hot exhaust gases in the

exhaust FRP tube and elbow to a safe and acceptable operating level.

The fiberglass tube is rated at approximately 259 degrees F and is

connected to the riser and tube with rubber boots. The weak point in

this system is at the connector and the release of hot gases here
represents a significant hazard.

10
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It was concluded the lack of required maintenance and the marine

growth on the external hull intake strainer/screen contributed to the

reduced intake water flow that resulted in the failure of the exhaust

tube. The escaping gases then ignited nearby combustibles that

eventually involved the entire boat. The basis for this ignition theory

is the exclusion of other ignition theories, physical damage patterns on

the boat, photographic documentation and the analytical evaluation

and interpretation of the evidence by industry experts Dr. Kendall

Clark, John Moran of Hendrick Manufacturing, biologist Dottie Byron,

Certified Marine surveyor Guy Plaisance and Marine technicians Tom

Elliot and Ralph Holloway
(Doc. 35-7, p. 2). Jones’ later testified that if Dr. Clark and Plaisance were wrong,
he would have to go back to his undetermined status. (Doc. 35-1, p. 5).

Jones’ reports indicate that the starboard intake screen was
disproportionately occluded with marine growth. (Doc. 35-5, p. 6; Doc. 35-6, p. 3).
However, as discussed above with regard to Plaisance’s opinion, Dr. Clarke actually
found that the starboard intake screen was less occluded with marine growth than
the port side intake screen.

Defendants also point out that Jones based his opinion on the exhaust tube
being rated for 259 degrees Fahrenheit, when in fact it was rated for 350 degrees
Fahrenheit. (Doc. 35-1, p. 6). Plaintiff contends that it does not matter which rating
was used because the internal exhaust gases range from 900-1100 degrees
Fahrenheit. (Doc. 32-2, p. 5). However, it is unclear what temperature the gases
were after they had been cooled by whatever water came in through the screen.
Jones’ report states that the water is supposed to lower the internal exhaust gases
to an acceptable level for the exhaust elbows and tube and that “[a]n exhaust tube

failure could result from the hot gasses not getting completely cooled...” (Doc. 32-2,

p. 5). There has been no calculation or testing done to determine the approximate

11



Case 1:13-cv-00458-CG-N Document 75 Filed 11/05/14 Page 12 of 13

temperature of the water flow or of the gases after being cooled by the reported
reduced flow of water in the starboard engine. (Doc. 35-1, p. 12). Jones testified
that the difference does not affect his opinion, but has not fully explained why it
does not. (Doc. 53-5, p. 6).

Jones recommended to Plaisance that several items be inspected because
they “will provide physical documentation to prove or disprove this theory.” (Doc.
35-1, pp. 14-16). He requested that the turbocharge be inspected because that
would “address possible issues such as exhaust gas, back pressure, insufficient
cooling water through the cooler, faults in the engine fuel injection system due to
incorrect adjustment.” (Doc. 35-1, p. 14). Jones testified that the Middleton
mechanics were supposed to inspect the turbocharger but Jones does not know if it
was ever done. (Doc. 35-1, pp. 15-16). Jones also does not know if Plaisance ever
looked into the charge air cooler or faults in the engine fuel injection system due to
incorrect adjustment or misalignment of a bearing or leakage in exhaust duct. (Doc.
35-1, pp. 17-18). Jones admits that the water flow could be restricted for reasons
other than the screen, such as through the charge air cooler or if a manufacturing
defect resulted in a leak in the exhaust duct that persisted long enough. (Doc. 35-1,
pp. 17-18). While all of the requested inspections may not have been necessary for
Jones’ to come to a reliable conclusion, when it was determined that the starboard
engine did not overheat as Jones and Plaisance originally believed, more testing or
analysis was clearly needed to explain the circumstances.

Because of the above issues combined with Jones’ reliance on Plaisance’s

analysis, which as discussed above was not adequately supported, the court finds

12
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that Plaintiff has not met its burden of showing by a preponderance of the evidence
that Jones’ opinion as to the cause of the fire is reliable. Jones himself reported
that the initial information was not sufficient for him to opine as to the cause of the
fire. Jones later received information counter to his initial theory when it was
determined that the starboard engine did not overheat and the starboard screen
was not as obstructed by marine growth as the port side screen. Since Jones relied
on Plaisance’s analysis, the court finds that Jones’ opinion as to the cause of the fire
also does not stem from a reliable methodology, sufficient factual basis, and reliable

application of the methodology to the facts.

CONCLUSION
For the reasons stated above, Defendants’ motions to exclude the expert
testimony of Guy Plaisance and Gary Jones (Docs. 34 & 35) are GRANTED.
DONE and ORDERED this 5th day of November, 2014.

/s/ Callie V. S. Granade
UNITED STATES DISTRICT JUDGE

13
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA

SOUTHERN DIVISION
ATLANTIC SPECIALTY INSURANCE
COMPANY,
Plaintiff,
VS. CIVIL ACTION NO. CV-13-458

MR. CHARLIE ANDVENTURES, LLC, and
KIM P. KORNEGAY,

N N N N N N N N N N N

Defendants.

DEFENDANTS’ MOTION TO EXCLUDE THE TESTIMONY OF PLAINTIFFE’S
EXPERT GUY PLAISANCE

COME NOW, the Defendants, by and through counsel, pursuant to Rules 403 and 702 of
the Federal Rules of Evidence and Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579,
591 (1993), and move this Court to exclude testimony offered from Plaintiff’s expert, Guy
Plaisance, as to cause and origin of the fire, on the grounds that (1) Guy Plaisance is not qualified
to testify competently regarding the cause and origin of the fire, (2) the methodology by which he
reaches his conclusions is not sufficiently reliable as determined by the sort of inquiry mandated
in Daubert, and (3) the testimony will not assist the trier of fact, through the application of
scientific, technical, or specialized expertise, to understand the evidence or to determine a fact in
issue, and is unnecessarily cumulative. In support of this motion, Defendants show unto the Court

the following:



Case 1:13-cv-00458-CG-N  Document 34 Filed 07/15/14 Page 2 of 26

INTRODUCTION

Guy Plaisance has been identified by the Plaintiff as an expert witness that they may use
to present evidence under Rule 702 of the Federal Rules of Evidence. Plaisance was retained by
Atlantic Specialty Insurance Company (“ASIC”) on March 4, 2013, to investigate the fire loss of
the vessel Mr. Charlie, which occurred on March 3, 2013. (Exhibit 1, at 156). On March 19, 2013,
at the request of Plaisance, ASIC retained Gary Jones to conduct a fire cause and origin
investigation of the vessel Mr. Charlie. (Exhibit 1, at 25 — 26). Plaisance provided a report on
September 9, 2013, as to his investigation into the fire that occurred aboard the Mr. Charlie, and
his conclusion as to the cause and origin of the fire. (Exhibit 2).

Plaisance provided a second report dated April 13, 2014, wherein he outlined his opinion
as follows:

Insufficient seawater flow through the starboard main engine cooling system

resulted in the excessive rise in exhaust temperature, causing the hot exhaust gas to

burn and ignite into a fire, beginning with non-metallic exhaust system components.

This fire was greatly exacerbated by the starboard main engine continuing to run

expelling 900° F to 1100° F exhaust heat and gases into the local surrounding area

of the starboard aft engine room, quickly melting the closely mounted generator

diesel fuel filter Racor plastic bowel, thus providing a substantial amount of
accelerant, diesel fuel onto the already burning hot exhaust fire.

(Exhibit 3, at 9).

Gary Jones provided an initial fire investigation report on June 28, 2013. At that time,
Jones classified the cause of this fire as undetermined. (Exhibit 4, at 6). Jones submitted a second
report to ASIC on September 9, 2013, wherein he determined the cause for the fire to be a result
of insufficient intake seawater flow due to a clogged intake screen. (Exhibit 5, at 3). Jones

summarized his conclusion in an April 13, 2014 report as follows:
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It was concluded the lack of required maintenance and the marine growth on the

external hull intake strainer/screen contributed to the reduced intake water flow that

resulted in the failure of the exhaust tube. The escaping gases then ignited nearby

combustibles that eventually involved the entire boat. The basis for this ignition

theory is the exclusion of other ignition theories, physical damage patterns on the

boat, photographic documentation and the analytical evaluation and interpretation

of the evidence by industry experts Dr. Kendall Clark, John Moran of Hendrick

Manufacturing, biologist Dottie Byron, certified marine surveyor Guy Plaisance

and marine technicians Tom Elliot and Ralph Holloway.
(Exhibit 6, at 1-2).

ARGUMENT

In Daubert, 509 U.S. 579, 597 (1993), the Supreme Court explained that the trial courts
are tasked with ensuring that an expert’s testimony is relevant and reliable. “This entails a
preliminary assessment of whether the reasoning or methodology underlying the testimony is
scientifically valid and of whether that reasoning or methodology properly can be applied to the
facts in issue.” Id. at 592-93. This “gatekeeping” function is to be applied not only when an expert
relies on scientific principles, but also when testimony is based on other technical or specialized
knowledge. Kumho Tire Co. v. Carmichael, 526 U.S. 137, 141 (1991).

The admissibility of expert testimony is governed by Rule 702 of the Federal Rules of

Evidence, which provides:

A witness who is qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise if:

(a) the expert’s scientific, technical, or other specialized knowledge will help the
trier of fact to understand the evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the principles and methods to the facts of the
case.

Fed. R. Evid. 702.
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“Expert testimony may be admitted into evidence if: (1) the expert is qualified to testify
competently regarding the matters he intends to address; (2) the methodology by which the expert
reaches his conclusions is sufficiently reliable as determined by the sort of inquiry mandated in
Daubert; and (3) the testimony assists the trier of fact, through the application of scientific,
technical, or specialized expertise, to understand the evidence or to determine a fact in issue.” City
of Tuscaloosa v. Harcros Chemicals, Inc., 158 F.3d 548, 562 — 563 (11th Cir. 1998) (citations
omitted). The proponent of the expert testimony bears the burden of proving by a preponderance
of the evidence that these three requisites are satisfied. See Hendrix ex rel. G.P. v. Evenflo Co.,
Inc., 609 F.3d 1183, 1194 (11th Cir. 2010) (citing Boca Raton Cmty. Hosp., Inc. v. Tenet Health
Care, 582 F.3d 1227, 1232 (11th Cir. 2009)).

In determining the reliability of an expert’s testimony, the trial court may consider many
factors, including the following: (1) whether the expert’s theory or technique can be tested, and if
it has been tested; (2) whether the expert’s theory or technique has been subjected to peer review
and publication; (3) the known or potential error rate of a particular technique, and the existence
and maintenance of standards related to the technique; and (4) whether the technique has been
generally accepted in a relevant scientific community. Daubert, 509 U.S. at 593-94.

The advisory committee notes to Rule 702 provides the following addition list of factors
that a court may consider in determining whether expert testimony is sufficiently reliable:

(1) Whether the expert is proposing to testify about matters growing naturally and

directly out of research he has conducted independent of the litigation, or whether

he has developed his opinion expressly for purposes of testifying;

(2) Whether the expert has unjustifiably extrapolated from an accepted premise to
an unfounded conclusion;

(3) Whether the expert has adequately accounted for obvious alternative
explanations;
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(4) Whether the expert is being as careful as he would be in his regular professional
work outside his paid litigation consulting;

(5) Whether the field of expertise claimed by the expert is known to reach reliable
results for the type opinion the expert would give.

Fed. R. Evid. 702, advisory committee’s note (2000 amends.).

In Whatley v. Merit Distribution Services, 166 F. Supp. 2d 1350, 1353 (S.D. Ala. 2001),
this Court noted its obligation under Rule 702 to “screen expert testimony to ensure it stems from
a reliable methodology, sufficient factual basis, and reliable application of the methodology to the
facts.”

A. THE PROFFERED EXPERT IS NOT QUALIFIED TO TESTIFY
COMPETENTLY REGARDING THE MATTERS HE INTENDS TO ADDRESS

Defendant and Counter Plaintiffs, Mr. Charlie Adventures and Kornegay, adopt
and incorporate herein the facts and arguments set forth in Defendant and Counter Plaintiffs’
Motion to Exclude the Testimony of Plaintiff’s Expert Gary Jones, and Defendant and Counter
Plaintiffs’ Motion for Summary Judgment on breach of contract and bad faith claims against
ASIC, filed contemporaneously herewith.

Plaisance does not have the experience, education, or training necessary to offer an opinion
on the cause or origin of fires. Defendants assert, therefore, that Plaisance is not qualified to offer
any opinions regarding the cause and/or origin of any fire related to this case.

An expert may be qualified “by knowledge, skill, experience, training, or education.” Fed.
R. Evid. 702. In Talking Walls, Inc. v. Hartford Cas. Ins. Co., No. 1:02-cv-0041-MP-AK, 2005
WL 6011243 (N.D. Fla. July 5, 2005), the court excluded an expert’s testimony regarding the
cause and origin of a fire because the witness did not have the requisite training or experience to
qualify as an expert in the investigation of fire cause and origin. The purported expert had received

certification as a firefighter, a fire inspector, and a fire instructor. He had not, however, received
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any certifications with regard to determining the cause and origin of fires. Despite having some
limited experience in cause and origin investigations, the expert would rely on others when
investigating fire cause and origin. The court explained that a “witness is not an expert merely
because he claims to be.” Id. at *2; see also Am. Family Ins. Group v. JVC Americas Corp., No.
00-27 DSD/JIMM, 2001 WL 1618454 (D. Minn. April 30, 2001) (excluding purported expert from
testifying as to the cause and origin of a fire because he was not a certified fire investigator and
had no formal training in fire cause and origin analysis).

In this case, Plaisance is a marine surveyor by trade. He received an eleventh grade
education before withdrawing from high school, and later obtained a high school equivalency
diploma. Plaisance concedes that he has no formal training as a fire investigator. (Exhibit 1, at
19). Plaisance’s experience in fire investigations is limited to on the job experience working as a
marine surveyor. He estimates that he has participated in approximately 20 to 25 fire investigations
as a marine surveyor. (Exhibit 1, at 75).

Nothing in Plaisance’s curriculum vitae indicates that he has the experience, education, or
training necessary to offer an opinion as to the cause or origin of fires. (Exhibit 7, Plaisance CV).
Plaisance’s curriculum vitae cites membership in the National Association of Fire Investigators,
but he has not attended any seminars or meetings sponsored by this organization. (Exhibit 1, at
118 — 120). Plaisance cites attending one eight-hour seminar that was related to fire investigation.
He cannot recall, however, any specific information that was taught during the seminar. (Exhibit
1, at 56 — 57).

In addition, Plaisance has never investigated a fire that was a result of an exhaust tube
failure, as he alleges to have happened in this case. (Exhibit 1, at 75). His experience with the

type of engines in question is limited to his role as a marine surveyor. He is not a certified
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technician for the engines in questions and has never worked on such engines. (Exhibit 1, at 20 -
22).

As this Court stated in Kerns v. Sealy, No. 06-0431-WS-B, 2007 WL 2012867, *3 (S.D.
Ala. July, 2007):

A metallurgist is not rendered an expert in accident reconstruction simply because

both drivers were behind the wheel of automobiles, which are made of metal. A

beekeeper is not rendered an expert in the health and nutritional effects of honey on

small children simply because he breeds insects that produce honey. A recording

studio engineer does not become an expert in the treatment and prevention of

tinnitus simply because his field of expertise involves sound waves, which also

cause tinnitus.
Accordingly, Plaisance, as a marine surveyor, is not rendered a fire cause and origin expert simply
because the fire was aboard a marine vessel.

Furthermore, Plaisance recognized the need to retain a fire cause and origin expert in order
to determine the cause and origin of the fire in this case. In Cook v. Sunbeam Products, Inc., 365
F. Supp. 2d 1189 (N.D. Ala. 2005), the court excluded an expert from testifying as to the cause
and origin of a fire, in part, because he conceded that he had no formal training is this area and
admitted that he was unqualified to give an expert opinion on the cause and origin of fires. The
court noted this was an obvious flaw in respect to the purported expert’s opinion testimony. /d. at
1192 (N.D. Ala. 2005); see also Gideone Mutual Insurance Co. v. Rock, No. 1:06-cv-218-SA-
JAD, 2009 WL 2252206 (N.D. Miss. July 28, 2009) (excluding purported experts testimony as to
the ultimate cause and origin of the fire because the court recognized that the expert did not have
any scientific or technical education; he did not have any certifications in the determination of fire

cause and origin; he had never conducted an investigation into the cause and origin of a fire; he

did not hold himself out as an expert in determining the cause and origin of fires; he did not have
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any formal training in fire dynamics; and he admitted that he was not an expert in cause and origin
investigations).

Upon being assigned the case, Plaisance acknowledged that he would only take the
investigation as far as he could on his own, and he would use an additional expert if it became
necessary. He admits that a cause and origin expert was needed and he recommended that such
an expert be retained for this case in order to determine cause and origin. (Exhibit 1, at 156 — 159).
As a result, Gary Jones was retained on March, 19, 2013, to conduct the fire cause and origin
investigation into the vessel Mr. Charlie.

By his own testimony, and inferred through the necessity to retain an actual fire cause and
origin expert, Plaisance does not have the experience, education, or training necessary to offer an
opinion on the cause or origin of fires. Therefore, Plaisance should be excluded from offering
testimony as to the cause and origin of the fire aboard the vessel Mr. Charlie.

B. THE METHODOLOGY BY WHICH THE EXPERT REACHES HIS
CONCLUSIONS IS NOT SUFFICIENTLY RELIABLE AS DETERMINED BY THE
SORT OF INQUIRY MANDATED IN DAUBERT.

Defendant and Counter Plaintiffs, Mr. Charlie Adventures and Kornegay, adopt
and incorporate herein the facts and arguments set forth in Defendant and Counter Plaintiffs’
Motion to Exclude the Testimony of Plaintiff’s Expert Gary Jones, and Defendant and Counter
Plaintiffs’ Motion for Summary Judgment on breach of contract and bad faith claims against
ASIC, filed contemporaneously herewith.

Plaisance provided a signed expert report dated April 13, 2014, regarding his investigation
into this loss. He summarized his findings as follows:

Considering the theoretical and physical evidences consisting of the excessively

fouled seawater scoop intake screen, the main engine pump performance

curve/flow rate specification and calculations performed, gear (transmission) oil
cooler found fouled with obvious marine growth present and visible, starboard FRP
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exhaust tube burnt ends remaining, and combined with the area of origin and burn

pattern found. All of this evidence collectively, depicts that there was clearly

insufficient seawater cooling flowing through the starboard main engine to cool the
non-metallic exhaust system components, causing extreme catastrophic failure of

those exhaust components; i.e., the melting and burning of the rubber boot hose

connections to the FRP exhaust tube.
(Exhibit 3, at 9).

Based on Plaisance’s expert report dated April 13, 2014, he relied on the following in
reaching his opinion as to the cause of the fire to the Mr. Charlie: (1) excessively fouled seawater
scoop intake screen; (2) the main engine pump performance curve/flow rate specification and
calculations performed; (3) gear (transmission) oil cooler found fouled with obvious marine
growth present and visible; (4) starboard FRP exhaust tube burnt ends remaining; and (5) the area
of origin and burn pattern found. Each one of these factors listed by Plaisance fails to meet the
Daubert standards of reliability, and therefore his opinion as to the cause of the fire should be
excluded as unreliable.

1. Plaisance’s opinion on what he determined to be an “excessively fouled seawater scoop
intake screen” and its relation to the cause of the fire aboard the Mr. Charlie fails to meet
the Daubert standards of reliability.

Plaisance’s opinion on what he determined to be an “excessively fouled seawater scoop
intake screen and its relation to the cause of the fire aboard the Mr. Charlie fails to meet the
Daubert standards of reliability, and should be excluded accordingly, because (1) the opinion is
not based on sufficient facts or data, (2) the testimony is not the product of reliable principles and

methods, and (3) the expert has not reliably applied the principles and methods to the facts of the

case.
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(a) Plaisance’s opinion on what he determined to be an “excessively fouled seawater
scoop intake screen” and its relation to the cause of the fire aboard the Mr. Charlie is
not based on sufficient facts or data.

Plaisance’s opinion on the starboard intake screen being excessively fouled is not based on
sufficient facts or data, and therefore is unreliable under Daubert, because he did not use the correct
data in making his opinion. Plaisance relied on Dr. Kendall Clarke, a metallurgist, to determine
the amount of occlusion to the starboard and port engine intake screens on the Mr. Charlie. (Exhibit
2, at 17). The starboard intake screen provides the seawater intake for cooling the starboard engine,
and the port intake screen provides the seawater intake used for cooling the port engine.

Dr. Clarke performed an analysis on both the starboard intake screen and the port intake
screen, respectively. He found the starboard screen had an open area of 3.85 in. sq., and the port
screen was more occluded, with an open area of only 3.55 in. sq. This evidence shows that the
starboard screen had a larger opening than the port screen for providing seawater used to cool the
respective engine. (Exhibit 9, at 2).

In Plaisance’s report of September 9, 2013, he states, however, that the starboard screen
only had an opening of 3.55 square inches, and the port screen was 3.85 square inches. (Exhibit
2, at 17). Plaisance incorrectly relied on the port screen data in making his conclusions as to the
starboard screen. (Exhibit 1, at 448) Plaisance testified, however, that the port engine did not catch
fire because the port engine was getting adequate water flow through the port intake screens, as
opposed to the starboard engine. (Exhibit 1, at 449). Applying Plaisance’s opinion with the correct
data that the starboard was in fact more open than the port, it is only logical that his opinion would
be that the starboard engine should not have caught fire because it would have been provided

adequate water flow through the starboard intake screens.

10
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Plaisance’s opinion based on the screen being excessively fouled is not based on sufficient
facts or data, and therefore is unreliable under Daubert, because he used incorrect data in forming
his opinion, relying on the starboard screen being more occluded than the port screen, when in fact
the starboard screen, according to his retained expert, was more open than the port screen.

(b) Plaisance’s opinion on what he determined to be an “excessively fouled seawater

scoop intake screen” and its relation to the cause of the fire aboard the Mr. Charlie is

not the product of reliable principles and methods.

Plaisance’s opinion based on the intake screen, or the amount of water flow through the
screen, is not the product of reliable principles and methods, and therefore is unreliable under
Daubert, because he erroneously formed his conclusions and attempted to find a basis for support
after the fact. In addition, and by his own testimony, he does not find the amount of screen
occlusion to be a determinative factor in forming his opinion, and he failed to address why the port
engine did not suffer the same result as the starboard, given the fact that the port intake screen was
more occluded and restrictive than the starboard intake screen.

It is improper, and violates the scientific method, to form a conclusion first and then attempt
to find support for that conclusion after it was already pre-determined. See Perry v. United States,
755 F.2d 888, 892 (11th Cir. 1985) (noting that a scientist who forms an opinion before beginning
his research lacks the objectivity needed to produce reliable scientific results).

In this case, Plaisance testified that on March 29, 2013, after initially visually inspecting
the intake screens, he formulated his hypothesis that the screens were too occluded to allow enough
water to enter the cooling system, which resulted in the engine severely overheating and the
resulting failure of the exhaust tube. (Exhibit 1, at 296 — 297). Plaisance, in error, worked

backwards and performed his investigation in an effort to prove his predetermined opinion.

11
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Plaisance further contradicts himself and implies that the amount of the screen occlusion
is not a determinative factor in forming his opinion as to the cause of the fire. He testifies that
regardless of the amount of screen occlusion, he is certain that the cause of the fire is from
insufficient water. (Exhibit 1, at 501 — 504). The very premise of his opinion is that the intake
screen was too occluded to flow enough water to cool the engine and exhaust. If the amount of
screen occlusion is not determinative, Plaisance is apparently in disagreement with his own
opinion.

It is clear and obvious that Plaisance did not adhere to a valid and scientific methodology
in forming his opinion regarding the cause of this fire. Therefore, Plaisance’s opinion based on
the intake screen, or the amount of water flow through the screen, should be excluded under
Daubert, because his opinion is not a product of reliable principles and methods.

(c) Plaisance did not reliably apply the principles and methods to the facts of this case

in reaching his opinion on the “excessively fouled seawater scoop intake screen” and

its relation to the cause of the fire aboard the Mr. Charlie.

Plaisance did not reliably apply the principles and methods to the facts of this case in
reaching his opinion based on the screen being excessively fouled, and therefore any opinion based
on the intake screen, or the amount of water flow through the screen, is unreliable under Daubert,
because Plaisance did not conduct any testing to verify his opinion.

Plaisance never conducted any testing as to whether the screens were too occluded for the
water pump to draw enough water to cool the engine. There was no testing conducted to determine
the volume of water that was capable of being pumped through the screens. There was no testing
to determine how much water the pumps on this particular engine could have pumped through the
screens. In affirming the district court’s exclusion of expert testimony, the Tenth Circuit explained

the error of improperly premature conclusions:

12
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Under Daubert, the subject of an expert’s testimony must be scientific...
knowledge. The adjective scientific implies a grounding in the methods and
procedures of science. Scientific method today is based on generating hypothesis
and testing them to see if they can be falsified. The district court found that [the
experts] reached their ultimate conclusions before studying the available literature.

This type of action turns scientific analysis on its head. Instead of reasoning known

facts to reach a conclusion, the experts here reasoned from an end in order to

hypothesize what needed to be known but what was not. Scientists whose

conviction about the ultimate conclusion of their research is so firm that they are
willing to aver under oath that it is correct prior to performing the necessary
validating tests may properly be viewed by the district court as lacking the
objectivity that is the hallmark of the scientific method.

Mitchell v. Gencorp, Inc., 165 F.3d 778, 783 (10th Cir. 1999) (internal citations omitted).

Again, after initially visually inspecting the intake screens, Plaisance formulated his
opinion on March 29, 2013, that the screens were too occluded to allow enough water to enter the
cooling system, which resulted in the engine severely overheating and the resulting failure of the
exhaust tube. (Exhibit 1, at 296 — 298). Plaisance then continued to investigate the loss in an effort
to prove this opinion. The first step was to disassemble the starboard engine, which Plaisance
expected to show the severe overheating that would have occurred to the engine. The next step
was to disassemble the port engine, which presumably would not show any damage from
overheating, and compare the two engines. (Exhibit 1, at 230). The starboard engine was
subsequently disassembled and inspected, but showed no evidence of any overheating. (Exhibit 1,
at 210 — 212).

Plaisance sent an inquiry to Tom Elliot, Ralph Hollowell, and Gary Jones, with a copy of
the email to Rita Boggan, and asked if it was possible for the exhaust tube to fail, without the
engine overheating. Plaisance considered this a “primary” question to be answered. He never

received an answer to that “primary” question, yet continued to investigate the cause of the fire in

an attempt to prove his initial opinion. (Exhibit 1, at 238 —246).

13
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Gary Jones, ASIC’s fire cause and origin expert retained on the recommendation of
Plaisance, testified that “[w]hat you have to do when you’re following a scientific method is if the
hypothesis that you had formed changes in any way, you go back and re-evaluate all the other
evidence.” (Exhibit 8, at 28). The evidence disproved Plaisance’s hypothesis that the occluded
screens would lead to an excessive overheating of the engines and ultimately cause a fire, yet he
pushed forward with his investigation to find any other evidence that would fit his opinion. He
decided not to move forward with disassembling the port engine, and ignored the contrary
evidence. (Exhibit 1, at 182 — 183).

Plaisance’s opinion on the intake screens is speculative, contradictory, and unreliable.
Therefore, Plaisance’s opinion as to cause and origin of the fire should be excluded because it fails
to meet the Daubert standards of reliability.

Conclusion

Based on the foregoing, Plaisance’s opinion on what he determined to be an “excessively
fouled seawater scoop intake screen and its relation to the cause of the fire aboard the Mr. Charlie
fails to meet the Daubert standards of reliability, and should be excluded accordingly, because (1)
the opinion is not based on sufficient facts or data, (2) the testimony is not the product of reliable
principles and methods, and (3) the expert has not reliably applied the principles and methods to
the facts of the case.

2. Plaisance’s opinion on the main engine pump performance curve/flow rate specification,
and any calculation made in reliance thereof, and its relation to the cause of the fire aboard
the Mr. Charlie fails to meet the Daubert standards of reliability.

Plaisance’s opinion on the main engine pump performance curve/flow rate specification,
and any calculation made in reliance thereof, and its relation to the cause of the fire aboard the Mr.

Charlie fails to meet the Daubert standards of reliability, and should be excluded accordingly,

14
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because (1) the opinion is not based on sufficient facts or data, (2) the testimony is not the product
of reliable principles and methods, and (3) the expert has not reliably applied the principles and
methods to the facts of the case.

(a) Plaisance’s opinion on the main engine pump performance curve/flow rate

specification, and any calculation made in reliance thereof, and its relation to the

cause of the fire aboard the Mr. Charlie is not based on sufficient facts or data.

Plaisance’s opinion on the pump curve/flow rate specification, and/or calculations thereof,
1s not based on sufficient facts or data, and therefore is unreliable under Daubert, because the
incorrect pump curve/flow rate specification was used in making the calculations.

Plaisance relied on John Moran, an employee of Hendrick, which is a company that
manufactures the intake screens used on the Mr. Charlie, to do a calculation on whether the pump
would flow enough water based on the percentage the intake screens may have been occluded.
(Exhibit 2, at 17). Plaisance does not know John Moran’s qualifications to make such
determinations and stated that he did not need to know Mr. Moran’s background. Plaisance stated
that it was sufficient that Mr. Moran was employed by the manufacturer, and his employment
status alone made him qualified to make such a determination. (Exhibit 1, at 317 —319).

In addition, Plaisance sent Mr. Moran a data sheet on the pump curve in order to do his
calculations, but Plaisance sent him the data sheet for a different engine than the engines made
subject of this case. (Exhibit 1, at 250 — 252). Mr. Moran acknowledged the pump curves were
for the wrong engine, but made a calculation with the information he had, albeit incorrect
information. Mr. Moran advised Plaisance that having the correct curve in necessary to know if
the pump would fail with the clogged screens. (Exhibit 1, at 253, with attached exhibit 28 to

Plaisance depo.). Plaisance, however, never asked Moran to conduct a new calculation with the

15
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correct information and relied on the otherwise admittedly unreliable information. (Exhibit 1, at
524).

Therefore, Plaisance’s opinion based on the pump curve/flow rate specification, and/or
calculations thereof, is not based on sufficient facts or data, and therefore is unreliable under
Daubert, because the incorrect pump curve/flow rate specification was used in making the
calculations.

(b) Plaisance’s opinion on the main engine pump performance curve/flow rate

specification, and any calculation made in reliance thereof, and its relation to the

cause of the fire aboard the Mr. Charlie is not the product of reliable principles and
methods.

Plaisance’s opinion based on the pump curve/flow rate specification, and/or calculations
thereof, is not the product of reliable principles and methods, and therefore is unreliable under
Daubert, because he knowingly relied on assumptions to form his opinion.

“An expert opinion is inadmissible when the only connection between the conclusion and
the existing data is the expert’s own assertions...” McDowell v. Brown, 392 F.3d 1283, 1299 (11th
Cir. 2004). Plaisance knew that Mr. Moran made his calculations with the wrong data, yet never
asked him to make any calculations using the correct data. (Exhibit 1, at 521 —522). Nevertheless,
Plaisance relied on Mr. Moran’s assumptions of what the calculations may show, knowing the
assumption was based on incorrect data and that no calculations were performed with the correct
data, and made the conclusion that the water pump would not have been able to draw enough water
to cool the engine. Plaisance admits that all he needed from Moran was a “probably” in order to

form his opinion on whether the water pump would be able to pull a sufficient amount of water

through the starboard intake screen. (Exhibit 1, 255 — 256).

16
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Plaisance’s opinion based on the pump curve/flow rate specification, and/or calculation
thereof, is not the product of reliable principles and methods, and therefore is unreliable under
Daubert, because he knowingly relied on assumptions to form his opinion.

(c) Plaisance’s did not reliably apply the principles and methods to the facts of this

case in reaching his opinion on the main engine pump performance curve/flow rate

specification, and any calculation made in reliance thereof, and its relation to the
cause of the fire aboard the Mr. Charlie.

Plaisance did not reliably apply the principles and methods to the facts of this case in
reaching his opinion on the pump curve/flow rates and therefore any opinion based on the pump
curve/flow rate specification, and/or calculation thereof, is unreliable under Daubert, because
Plaisance did not conduct any testing to verify his opinion.

Mr. Moran advised Plaisance that he would need to know if the drive ratio was correct, if
the engine was running at full speed, and how the pump would react if the engine was not running
at the rated speed, in order to determine whether the water pump could have pulled an adequate
amount of water through the starboard intake screen. (Exhibit 1, at 253, with attached exhibit 28
to Plaisance depo.). Simply put, Mr. Moran needed addition information because the amount of
water pumped through the screens correlates directly to the engine RPMs. The higher the engine’s
RPM, the more water needed and pumped, and the lower the engine’s RPM, the less water is
required.

Mr. Moran went so far as to provide Plaisance with his prior experience dealing with an
insufficient water intake scenario. Moran advised that if the screens were in fact too clogged to
provide enough water, he “would guess that the impeller was all chewed up from cavitation created
by the restriction.” (Exhibit 1, at 253, with attached exhibit 28 to Plaisance depo.). To the contrary,

Plaisance testified that the starboard water pump reflected damage from fire, not from insufficient

water flow through the starboard intake screen. (Exhibit 1, at 488 — 489).
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In addition, Plaisance acknowledged that the water intake flow correlated to the engine’s
RPM level, but he testified that it was not important for him to know at what RPM’s the engines
exceeded or maintained prior to the fire. (Exhibit 1, at 385 — 386, 514-515). He acknowledged
that it is important to know the “particulars” to determine if the water flow was adequate to cool
the engine, but admits he does not know the “particulars” in this case. (Exhibit 1, at 326 — 327).

Throughout this investigation, Plaisance’s actions exemplify a willful and reckless
disregard for conducting a proper and thorough investigation. Again, Plaisance never conducted
any testing as to whether the screens were too occluded for the water pump to draw enough water
to cool the engine. There was no testing conducted to determine the volume of water that was
capable of being pumped through the screens. There was no testing to determine how much water
the pumps on this particular engine could have pumped through the screens. Lastly, the visual
evidence of the water pump impeller condition demonstrates that there was more than likely
sufficient water flow through the intake screen.

Based on the foregoing, Plaisance’s opinion on the water pump and its relation to the cause
of the fire should be excluded because it is speculative and conjectured, and therefore fails to meet
the Daubert standards of reliability.

Conclusion
Based on the foregoing, Plaisance’s opinion on the main engine pump performance
curve/flow rate specification, and any calculation made in reliance thereof, and its relation to the
cause of the fire aboard the Mr. Charlie fails to meet the Daubert standards of reliability, and
should be excluded accordingly, because (1) the opinion is not based on sufficient facts or data,
(2) the testimony is not the product of reliable principles and methods, and (3) the expert has not

reliably applied the principles and methods to the facts of the case.
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3. Plaisance’s opinion on what he determined to be a “gear (transmission) oil cooler found
fouled with obvious marine growth” and its relation to the cause of the fire aboard the Mr.
Charlie fails to meet the Daubert standards of reliability.

Plaisance did not reliably apply the principles and methods to the facts of this case in
reaching his opinion that the gear oil cooler was fouled with obvious marine growth, and the
opinion is not the product of reliable principles and methods, because Plaisance did not conduct
any testing to verify his opinion. Therefore, any opinion based on such information, and its relation
to the cause of the fire, is unreliable under Daubert.

Plaisance maintained that the gear oil cooler was fouled. He did not state the significance
of the gear oil cooler being fouled or how that related the cause of the fire aboard the Mr. Charlie.
The gear oil cooler was removed from the Mr. Charlie and sent to Dr. Kendall Clarke’s office, in
order to be inspected and tested. (Exhibit 2, at 17). Dr. Clarke recommended the gear oil cooler
be tested and drafted a protocol for conducting the test. The gear oil cooler, however, was never
tested. (Exhibit 1, at 530 — 534).

Plaisance never conducted any testing to determine if the gear oil cooler was fouled, or to
what extent it was fouled. He did not conduct any tests to determine what effect any fouling may
have to the engine, or how it would relate to this fire. Plaisance’s opinion as to what effect the
gear oil cooler had in relation to the cause of the fire is mere speculation and unknown. Therefore,
Plaisance’s opinion on the gear oil cooler and its relation to the cause of the fire should be excluded
because it fails to meet the Daubert standards of reliability.

4. Plaisance’s opinion on the “starboard FRP exhaust tube burnt ends remaining” and the
“area of origin and burn pattern,” and its relation to the cause of the fire aboard the Mr.
Charlie fails to meet the Daubert standards of reliability

Plaisance’s opinion on the “starboard FRP exhaust tube burnt ends remaining” and the

“area of origin and burn pattern,” and its relation to the cause of the fire aboard the Mr. Charlie
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fails to meet the Daubert standards of reliability, and should be excluded accordingly, because
(1) the opinion is not based on sufficient facts or data, (2) the testimony is not the product of
reliable principles and methods, and (3) the expert has not reliably applied the principles and
methods to the facts of the case.

(a) Plaisance’s opinion on the starboard exhaust tube, and its relation to the cause of
the fire aboard the Mr. Charlie is not based on sufficient facts or data.

Plaisance maintains that the lack of remains of the starboard exhaust tube evidence the
origin of the fire, and that the tube was burned from the inside. Plaisance’s opinion on the starboard
exhaust tube is not based on sufficient facts or data, and therefore is unreliable under Daubert,
because he does not know at what temperature the exhaust tube was exposed to or for how long;
he does not know the temperature of the water exiting the engines; and he does not know how long
it would take the exhaust tube to fail and burn through.

“Personal observation is not a substitute for scientific methodology and is insufficient to
satisfy Daubert’s most significant guidepost.” Chapman v. Maytag Corp., 297 F.3d 682, 688 (7th
Cir. 2002). Plaisance testified that he does not know the temperature of the cooling water exiting
the engines. He testified that he does not know at what temperature the exhaust tube was exposed
or for that matter how long it was exposed to the unknown temperatures. Oddly, he went so far as
to testify that it was not necessary to know what the temperature would have been in the exhaust
tube, referring to the very exhaust tube that he claims failed from high temperatures. (Exhibit 1, at
303 — 304, 343 — 344).

Again, Plaisance’s actions demonstrate a shocking disregard for any scientific principles
or methods. Based on the foregoing, Plaisance’s opinion on the starboard exhaust tube should be
exclude because is not based on sufficient facts or data, is limited to his personal observation, and

therefore is unreliable under Daubert.
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(b) Plaisance did not reliably apply the principles and methods to the facts of this case
in reaching his opinion on the starboard exhaust tube and its relation to the cause of
the fire aboard the Mr. Charlie, and the opinion is not the product of reliable
principles and methods.

Plaisance did not reliably apply the principles and methods to the facts of this case in
reaching his opinion on the starboard exhaust tube, and the opinion is not the product of reliable
principles and methods, because his own testimony directly contradicts his opinions, and he did
not conduct any testing to verify his opinion. Therefore any opinion based on such information is
unreliable under Daubert.

Plaisance testified that he estimated the Mr. Charlie’s voyage that day to be approximately
two hours long. (Exhibit 1, at 382 — 383). According to his report of September 9, 2013, the
manufacturer of the exhaust tube, Marine Exhaust Systems, had previously conducted test
experiments of the nonmetal components of the exhaust system. Plaisance states the tests revealed
“complete failure of those non-metal components was achieved at approximately 350° F within
minutes.” Plaisance testified that given the alleged lack of cooling water, the exhaust tube would
have failed within minutes of running the engines. (Exhibit 1, at 511).

Plaisance fails to explain how the engine could be operational for approximately two
hours without causing a fire, if the exhaust tube would have been compromised within minutes.
According to Plaisance, and his understanding of the manufacturer’s test results, the exhaust tubes
should have failed within minutes of the engines running if there was insufficient water to cool the
exhaust. Plaisance ignores this inconsistency and was actually so brazen as to claim that he did
not need to know the details of the manufacturer’s testing of the exhaust tubes. (Exhibit 1, at 351
— 352). The remains of the exhaust tube were sent to Dr. Kendall Clarke’s office in order to

determine whether the tube was burned from the inside, but no testing was conducted. (Exhibit 1,

at 427).
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In addition, Plaisance failed to take certain evidence into consideration. First, he failed to
address or explain how the fire could have occurred from a lack of cooling water without activating
the engine alarm systems. (Exhibit 1, at 377 — 378). Second, he failed to take into consideration
the physical damage to the evidence from the resulting fire. (Exhibit 1, at 431 —433). Last, he
failed to even interview important witnesses such as the first responder on the scene, a marine
police officer. (Exhibit 1, at 287 — 288).

Plaisance did not reliably apply the principles and methods to the facts of this case in
reaching his opinion on the starboard exhaust tube, and the opinion is not the product of reliable
principles and methods, because his own testimony directly contradicts his opinion, and he did not
conduct any testing to verify his opinion. Therefore any opinion based on such information should
be excluded as unreliable under Daubert.

(c¢) Plaisance did not reliably apply the principles and methods to the facts of this case

in reaching his opinion on the origin of the fire aboard the Mr. Charlie, and the

opinion is not the product of reliable principles and methods.

Plaisance’s opinion on the origin of the fire is unreliable under Daubert because he did not
reliably apply the principles and methods to the facts of this case in reaching his opinion on origin
of the fire, and the opinion is not the product of reliable principles and methods.

Plaisance testified that the origin of the fire was determined to be at the starboard exhaust
tube because of the amount of damage in that area, and lack of remains of the starboard exhaust
tube compared to the port exhaust tube. He admits, however, that the largest single mass of loss
was forward of the starboard engine, not in the location of the exhaust tube. (Exhibit 1, at 437 —
438). He admits that the starboard exhaust tube was exposed to trauma other than the fire itself.
(Exhibit 1, at 431 - 433). He admits that the fuel from the generator could have contributed to the

starboard exhaust tubes degradation. (Exhibit 1, at 464). In addition, he admits that the exhaust
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tube could have suffered degradation due to the external fire and that he does not know how much
it would have contributed. (Exhibit 1, at 431 —433).

Plaisance did not reliably apply the principles and methods to the facts of this case in
reaching his opinion on origin of the fire, and the opinion is not the product of reliable principles
and methods, and therefore should be excluded as unreliable, because in forming his opinion he
failed to account for all the contributing factors related to the damage of the exhaust tube, and
admits he does not know to the extent these factors contributed. Therefore, Plaisance’s opinion
on the origin of the fire is unreliable under Daubert.

Conclusion

Plaisance’s opinion on the “starboard FRP exhaust tube burnt ends remaining” and the
“area of origin and burn pattern,” and its relation to the cause of the fire aboard the Mr. Charlie
fails to meet the Daubert standards of reliability, and should be excluded accordingly, because
(1) the opinion is not based on sufficient facts or data, (2) the testimony is not the product of
reliable principles and methods, and (3) the expert has not reliably applied the principles and
methods to the facts of the case.

Plaisance relied on the following factors in reaching his opinion as to the cause of the fire
to the Mr. Charlie: (1) excessively fouled seawater scoop intake screen; (2) the main engine pump
performance curve/flow rate specification and calculations performed; (3) gear (transmission) oil
cooler found fouled with obvious marine growth present and visible; (4) starboard FRP exhaust
tube burnt ends remaining; and (5) the area of origin and burn pattern found. Each one of these
factors listed by Plaisance fails to meet the Daubert standards of reliability, and therefore his

opinion as to the cause of the fire should be excluded as unreliable.
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C. THE TESTIMONY WILL NOT ASSIST THE TRIER OF FACT, THROUGH
THE APPLICATION OF SCIENTIFIC, TECHNICAL, OR SPECIALIZED EXPERTISE,
TO UNDERSTAND THE EVIDENCE OR TO DETERMINE A FACT IN ISSUE.

Defendant and Counter Plaintiffs, Mr. Charlie Adventures and Kornegay, adopt and
incorporate herein the facts and arguments set forth in Defendant and Counter Plaintiffs’ Motion
to Exclude the Testimony of Plaintiff’s Expert Gary Jones, and Defendant and Counter
Plaintiffs’ Motion for Summary Judgment on breach of contract and bad faith claims against
ASIC, filed contemporaneously herewith.

Plaisance’s testimony should be excluded as cumulative under Rule 403 of the Federal
Rules of Civil Procedure. Expert testimony must also satisfy other applicable rules of evidence.
Allison v. McGhan Medical Corp., 184 F.3d 1300, 1309 (11th Cir. 1999). As previously noted,
ASIC has retained Gary Jones to provide testimony as to the cause and origin of the fire. Any
opinion that Plaisance may provide as to cause and origin would be unnecessarily cumulative to
Jones’ opinion, and therefore should be excluded.

In Crouch v. Teledyne Continental Motors, Inc., No. 10-00072-KD-N, 2011 WL 2600450
(S.D. Ala. June 29, 2011), this Court excluded two proffered experts from testifying as to the
source or origin of an engine fire. This Court noted that both experts submitted almost identical
reports, which summarized and “summarily put a stamp of approval” on the evidence. This Court
found that one of the experts could be a qualified expert on the issue of causation, but he relied
primarily on the investigation of other experts and simply put his approval on their findings. This
Court did not find that his opinion would be helpful to the jury, and to the extent that his opinion
was independent of the other experts, his testimony would be cumulative. /d. at *7-8.

In this case, ASIC has retained Gary Jones to provide testimony as to the cause and origin

of the fire. Accordingly, any opinion that Plaisance may provide as to cause and origin would be
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unnecessarily cumulative to Jones’ opinion and therefore unhelpful to the tier of fact. Based on
the foregoing, Plaisance’s testimony as to cause and origin should be excluded.
CONCLUSION

As demonstrated, Guy Plaisance is not qualified to offer testimony as to the cause or origin
of this fire; his opinion as to cause and origin of the fire is not reliable as set forth in Daubert; and
his opinion would be unnecessarily cumulative to Gary Jones’ opinion, who is also expected to
testify on the cause and origin of the fire.

WHEREFORE, based on the foregoing, Mr. Charlie Adventures and Kornegay
respectfully request that Guy Plaisance’s opinion as to the cause and origin of the fire aboard the
vessel Mr. Charlie be excluded on the grounds that the proffered expert is not qualified to offer an
opinion as to the cause and origin of the fire, his opinion fails to meet the Daubert standards of

reliability, his opinion would be unnecessarily cumulative.

Respectfully submitted,

s/John D. Richardson

JOHN D. RICHARDSON (RICHJ4111)
AARON M. WILEY (WILEA4457)
Attorneys for Defendants/

Counter Plaintiffs

OF COUNSEL:

RICHARDSON LAW FIRM, LLC
P.O. BOX 81227

Mobile, AL 36689

Phone: 251.338.1695

Fax: 251.338.1698

Email: john@jdrlawfirm.com
Email: aaron@jdrlawfirm.com
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CERTIFICATE OF SERVICE

I certify that I have on this the 15th day of July, 2014, electronically filed the foregoing
with the Clerk of the court using the CM/ECF system and request the Court to serve the same
electronically on the following:

Allen E. Graham
William E. Shreve, Jr.
Phelps Dunbar, LLP
P.O. Box 2727

Mobile, Alabama 36652

s/John D. Richardson
JOHN D. RICHARDSON
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1 Q. Any records of your investigation

2 into the fire on the MR. CHARLIE that you

3 have withheld?

4 A No, sir.

5 Q. So you either have delivered themn

6 to me or your lawyers for the insurance

7 company.

8 A, Yes, sir, as far as I know I've

9 delivered everything.

10 Q. Now, I ask you again about your

11 gqualification orrdocuments reflecfing

12 trainiﬁg fér marine fire investigation. Let
13 me ask it another way. Is it in your

14 resume?

15 A. Yes, it is.

16| Q. And that's réflected on this

17 report?

18 A. Well, I sent separate documents in
19 my file that showed the fire cases I worked
20 on. I've not had any formal training as a

21 fire investigator.

22 Q. Okay. Qualifications. By that, I

23 assumed that you would defer to Gary Jones

19

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
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on all opinions regarding your fire
investigation?®

MR. SHREVE: Object to the form.

A. No, I wouldn't.
Q. So you haven't had any training,
but you still want to offer opinions,. Is

that what you're saying?

MR. SHREVE: Object to the form.
A. Yes, sir.
Q. That's what I thought. Just

wanted to make sure I understood you.

A. Okay.

Q. Qualifications and/or documents
reflecting training for the MAN diésel
engine and component parts. Have you
supplied me those qualifications?

A. I'm not a MAN certified
technician,

Q. . You don't know anything about MAN
diesel engines before you had this fire, do
you®?

A. Sure I have.

Q. What do you know about it?

20

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
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1 A, That it's a diesel engine like the
2 rest of diesel engines.
3 Q. Is that all you know, is it's a

4 diesel engine?

5 A. I've surveyved many vessels in the
6 past.

7 Q. With MAN diesels.

8 A, Many with MANS, and other engines.
9 Q. Have you ever worked on a MAN

10 diesel engine?

11 A. Never worked on a MAN engine.

12 Q. Have you ever surveyed any with

13 these 800 horsepower diesels that were in

14 this particular boat?

15 A. I don'£ know for certain if I have
16 or I haven't.

17 Q. But you're pretty certain about

18 what you've done before. The fact is,

19 you've never surveyed these type engines

20 before that were involved in the MR. CHARLIE
21l investigation.

22 A. I'm not sure how you know that.

23 Q. Well, you don't know. So how

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701

MOBILE, ALABAMA 36652
(251) 379-0880
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1 would I know?

2 A, I know that I've surveyed many
3 motor yachts over the last 14 years.

4 Q. My question is have you =--

5 MR. SHREVE: Let him answer the

& gquestion.

7 _ MR. RICHARDSON: He's answered it.
8 Go ahead. Do the best you can.

S

10 A, To tell you -- I can't -- I don't
11 keep track of what engines I survey. I've

12 surveyed thousands of engines.

13, Q. Have you surveyed the type engine,
14 the 800 horsepowe? MAN engine, that was in
15 the MR. CHARLIE?

16 A. I don't recall.

17 Q. Ckay. I asked you alsoc for

18 documentation reflecting your experience or .

19 prior investigations of diesel engines,

20 fires on vessels.

21 A. Yes, sir.
22 Q. Have you supplied me with that?
23 A. Yes, sir.

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880
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Q.

Did you have to have the

guidelines, or did you have to look up

anything?

A,

No, I didn't, not on the

guidelines.

Q.

A.

This one you were clear as a bell

Not clear as a bell, but it was

fairly clear.

Q.

A,

Q.

determine

A.

A.

Q.

Fairly clear.

Didn't take long.

How long did it take for you to
what caused this fire?
Exactlyf

First day?

No.

Second day.

No.

Third day.

No, sir.

When did you come up with your

opinion as to what caused the fire, how long

after?

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701

MOBILE, ALABAMA 36652
(251) 379-0880
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21

22

23

A. After we hired Gary Jones to help
do the fire investigation.

Q. But you couldn't do it on your

own, could you?

A. I'm not saying I couldn't do it on
my OoOwn.

Q. You weren't qualified, were you?

A. I thought it was prudent to hire a

fire investigator in this case.
Q. You weren't gualified to do it on
your oﬁn, were you?

MR. SHEREVE: Object to the form.

A, That's not the case.
Q. It just calls for a yes or no
answer.
MR. SHREVE: He answered it.
MR. RICEARDSON: No, he didn't.
A. I believe I could have determined

the cause of this fire, but I felt it was
ﬁrudent to hire a fire investigator.

Q. And how did you go about selecting
Gary Jones?

A. I knew Gary Jones from other

DAPHNE M. -COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
- (251)379-0880
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L there?

2 A. They teach a little bit of
3 everything on investigations, on marine

4 investigations.

5 Q. Give me an example of what they

—

6 teach.

.7 A. Theft. Piracy. One of the

8 courses that I attended in Baton Rouge

9 pertained to fire investigations.

10 Q. How many hours was that related to

11 fire investigation?

12 h. I think it was an eight-hour
13 course. One day.
14 Q. One day. 2All right. What did you

15 learn there in that eight hours?

16 A. All types of stuff about fires.
17 Q. Did you learn in your training
18 there in that first eight-hour course that
19 some fires can be undetermined, or did you
20 learn that there's always an answer for

21 every fire and that you can determine it?
22 A. I don't believe that topic was

23 ever discussed.

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880

56



Case 1:13-cv-00458-CG-N Document 34-1 Filed 07/15/14 Page 10 of 97

1 Q. Did they ever tell you not to

2 offer opinions on fire investigation in that
3 course when you had insufficient evidence to
41 produce that opinion?

5 A, I don't believe that was ever

& taught.

7 Q. Do you think that's important?
8 A. Do I think -- I'm sorry.
9 Q. Do you think it important not to

10 produce an opinion on the cause of fire if

11 there's insufficient evidence?

12 A. Yes, I do.

13 Q. Why?

14 Al Because you'd be wrong.

15 Q. Okay. Now, I'm trying to look

16 through jobs here with your training. Let's
17 see here. Let's get back here to July -- go

18 back to June ZOOi to 2005, marine surveyor,
19 provided professional service inecluding

20 marine inspection, investigations, legal

21 assistance, and project management to

22 maritime companies, insurance companies, law

23 firms, financial. Is that when you formed

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880
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training.

Q. You call that training, where you
just simply go out and try to determine what
caused a fire on your own.

A. I've trained as a marine surveyor
for the last --

Q. I understand that. You keep
throwing that marine surveyor in there, and

I'm asking you what formal training have you

A
Vg

had as a fire investigator.

A. As a marine surveyor.

Q. And that's all.

A. Yes, sirc.

Q. And it's on-the-job training.

A, | Most of it is on-the-job training.
Q. You've never been to any school.
A Not -- no, not what would be

considered formal séhool for marine fire
investigator.

Q. Okay. So you just go out,. And
who's training you, this guy that you work
with, Jules?

a. Partially with Jules.

" DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880
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Q. And who else?

A. With other marine surveyors.

Q. Give me their names.

A Oon the jobs that I attended, the
fire investigation Jjobs. It's training when

you go out and you learn how these fires
start.

Q. Okay. How many fires have you
investigated on the Job?

F For certain, I don't know, but
somewhere 20, 25 probably.

Q. How many fires have you ever
investigated on a vacht involving MAN
diesels?

A. Never with a MAN.

Q. Okay. How many fires have you
ever investigated that involve fires on
vachts that were a result of an exhaust tube

burning in two?

AL Never one before.

Q. This is your first rodeo.

A. Rodeo?

Q. Well, bad choice of words. This

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880
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Q. And who else?

A With other marine surveyors.

Q. ‘' Give me their names.

A. On the jobs that I attended, the
fire investigation Jobs. It's training when

you go out and you learn how these fires
start.

Q. Qkay. How many fires have you
investigated on the Jjob?

A, For certain, I don't know, but
somewhere 20, 25 probably.

Q. How many fires have yoﬁ ever
investigated on a yacht involfing MAN
diesels?

A, Never with a MAN.

Q. Okay. How many fires have you
ever investigated that involve fires on
vachts that were a result of an exhaust tube

burning in two?

A. Never one before.

Q. This is your first rodeo.

A. Rodeo?

VQ. Well, bad choice of words. This

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880

75



10
11
12
13
14
15
16
17
18
19
20
21
22

23

Case 1:13-cv-00458-CG-N Document 34-1 Filed 07/15/14 Page 14 of 97

rules and regulations for building boats and
how they're to be designed.

Q. American Society of Naval
Engineers. What is that, another

organization?

A. Ies,'sir.

Q. Pay your dues?

4. Yes, sir.

QE What do they send you?

aA. You're entitled -- you can go
online. They have all types of -- well, you
can attend their training seminars. And

they have --

Q. Have you ever done that?

A, No, I haven't.

Q. Okay.

4. I use their online webinars they

have, they call them.
Q. National Association of Fire

Investigators, are you a member of that?

. Yes, sir.
Q. Have you been to their seminars?
A, No, I have not formally attended

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880
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1 any of their seminars.

2 Q. Now, Gary Jones down here is a
3 member of that organization; is he not?
4 A. Oh, I'don't know.

5 Q. But you've never been to one

6 meeting of the National Association of Fire

7 Investigators.

8 A. Not that I recall.

S Q. You've never taken one of their
10 seminars.

11 A, Nothing -- no.

12 Q. You consider them an accredited

13 organization?

14 ~ A.  Yes.

15 Q. Do you consider them the leader in
16 fire investigation techniques in this

17 country?

18 A. They're probably one of the

19 leaders. |

20 Q. But you never found it necessary-
21 to go to one of their training seminars?

22 A. I haven't had an opportunity teo

23 personally.

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251)379-0880
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Q. They ask you to?

A, I've been invited to, sure.

Q. But you turned them down?

A; I've not had an opportunity to go.
Q. All right, your certification.

You're an accredited marine surveyor, right?

A. Yes, sir.

Q. And we've already been over that.
You're accredited through SAMS, right?

A. Yes, sir.

Q. And you're certified by the
International Association of Marine
Investigators (former Director of MS) . What
does that mean?

A. I was -- for the Intermational
Association of Marine Investigators, I was
formerly the Director for.the state of
Mississippi.

Q. Vessel security officer. We
already know about that, right?

A. Yes, sir.

Q. You're a gocod radar observer,

right? It says unlimited, so I guess you're

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880
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Q.

When were you first assigned to

this case?

A.

Q.

A.

Q.

I think it was March 4th, 2013.
And what were you asked to do?
Te investigate this loss.

Were you asked to determine the

cause and origin? Asked to determine the

amount of damage? I'm trying to determine

what your role was by this insurance

company,
loss.

A.

Q.

A,

what they asked you to do in this

To investigate the loss.

To determine what?

Initially, the cause and origin.
Okay.

And the cost -- if it was

repairable, to find out how much it was

going to cost to fix it.

Q.

So you were assigned by the

insurance company in this case to determine

the cause and origin of the fire.

A,

.

Yes, sir.

And did you tell them that you d4did

DAPHNE M. COTTEN, CSR
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not have any training in determining cause

and origin of fires?

A. I didn't have to.
Q. What do you mean by that?
A, Because I've done numerous jobs

for this company, they know my expertise.
Q. So when thef assiéned you the
case, they were fully cognizant of your
qualifications to determine the cause and
origin of this fire.
MR. SHREVE: Object to thé form.
A. They knew that I would take it as

far as I could, and if it became necessary

we would hire the next éroper people to work

with us.
Q. In fact, you did hire an

additional person.

A Correct.

Q. And who was that person?
A, It was Gary Jones.

Q. And when did you make that

determination, that it was beyond your

expertise?

DAPHNE M. COTTEN, CBSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
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MR. SHREVE: Object to the form.

A. I don't know if it was the first
week, within a few days. I don't recall.
Q. But you determined at some point

that this fire and the cause was beyond your
expertise and you needed help.

A, I felt it was due diligent to
bring in a fire expert in this case.

Q. My question was did you feel that
it was beyond your expertise?

A. No.

Q. . So all along, you felt it was
within your expertise but yau still wanted
Gary Jones to back you up. Is that what
vou're telling me?

A, No.

Q. I can't understand why you hired,
or asked this insurance company to hire,
Gary Jones if you were gqualified.

. Because when you're dealing with
this amount of a claim and you want to make
certain that you're not making a mistake,

then you hire other experts to make certain.
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Q. Whose idea was it to hire another
expert, was it yours or was it.the insurance
company's?

A. It was mine.

Q. Okay. Now, in doing
investigation, you are conscious of the‘need
to aveoid despoliation of evidence; are you
not?

A. Yes.

Q. And you've known that for a long
time, haven'f you-?

Al Yes.

Q. Why is it necessary to avoid
despoliation of evidence?

A, So it can be examined at a later

date.
Q. By who?
A. By any parties that are involved

that need to investigate.

Q. So the idea of despoliation of
evidence is to put the opposing party on
egqual footing with you so they'll have an

ample opportunity to examine the evidence.
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engine‘as a result of it being rumn hot after
it was removed, did you?

A. We didn't f£ind any catastrophic
failure in that engine, that's correct, from
running hot,

Q. Did you find any evidence that
that éngine had run hot?

A. No. The engine was burned. There
was no catastrophic damage to that engine.

Q. Not catast;ophic. Did you find
internally any evidence that that engine had
run hot?

A. It wasn't possible to determine if
it had run hot or not by the disassembly
that we took.

Q. .Okay. And that's what your
testimony is here today.

A. Based on the evidence of what we
exposed inside that engine, there was no
catastrophic failure from overheating of
that engine from lack of cooling water.

Q. Now, did you disassemble the port

engine?
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A. No, we did not,.

Q. Why not?

A. Because it became not necessary.
Q. Why?

A, Because we determined that there
was no overheating of the starboard, so it
was not necessary to go to that)extreme on
the port.

Q. Okay. So you ruled out the port

-angine as being a significant, or any, cause

of the fire -~

A, Absolutely.

Q. So that was ruled out on what
date?

A. I believe it was ruled out the

date that Gary and I attended, on the 28th.

Q. March 28th.
A. Right.

Q. Now, you had already observed the
marine growth by thé 14th that was on the
strainers?

A, I observed the marine growth on

the 8th of March during my initial
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1 0. You read it?

2 A, Yes, sir.

3 Q. Let me ask you some quéstions, if
4 I could, please. It says here, and this is
5 on March -- this is an email you sent to

6 Rita Boggan with a copy to Gary Jones,

7 right?

8 A, Yes, sir.

9 Q. It says, "We are narrowing in on
10 the origin of the fire and found new

11 evidence which is pointing us more towards
12 the likelihood of a severe overheating on

13 the starboard main engine as previously

14 suspected.

15 Now, what evidence did you find

16 that indicated that you had a severe

17 overheating in the starboard main engine?
18 A, Well, that phrase actually should
19 have continued and not just limited. It was

20 unknown for certain if it was starboard main
21 engine or just the exhaust system of the
22 starboard main engine.

23 Q. So that mistake -- you made a
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il mistake there, right?
2 A, Yeah . We all make mistakes.
3 Q. Yeah, I know. But you really made

4 a mistake in putting that one down, though,

5 didn't you?

6 A, No, I don't believe I did.
7 Q. But the sentence should have

B extended out, right?

9 A. It should have included the

i0 exhaust system, which doesn't take long to
11 clear that up. |

12 Q. Yeah. Okay. lThe fact is, you had
13 formed an opinion that that starboard engine
14 had overheated and caused that exhaust tube
15 to burn out; had you not?

le A. It was my -- based on the current
17 information that I had at the time -~

18 Q. Which was March 29th.

19 A. The day after my second inspection
20 out there with Gary Jones, I did believe

21 that it was possible that the engine had

22 overheated. But it was -- I did believe

23 that the exhaust had overheated.
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Q. In £fact, sir, you thought that
starbocard engine was going to wrap the case

up for you, didn't you?

A. Not necessarily.
Q. And you told this insurance
company that -- you didn't just say

overheating, you said severe overheating.

A, Okay.

0. The fact is, when you broke the
engine down, it didn't have any severe
overheating, did it?

A, Correct.

Q. So now you kind of have an engine
with no overhéating'and you've got what you
opine to be the cause of the fire, which is
that starboard exhaust you say buined in two
or through and it let hot gases get out,
didn't you?

A. That's correct.

Q. But now you've got to find a way
out. Because you found out the engine had

been broken down and it didn't overheat,

hadn't you?
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(WHEREUPON, DEFENDANTS' EXHIBIT
NUMBER 25 WAS MARKED FOR IDENTIFICATION)

Q. I.,et me show you, on March -- read

that, Exhibit 25.

MR. SHREVE: Tell him who it's

from and to.

Q. Can you identify that?
A. Well, it appears to be an email
from me to Rita Boggan. I didn't catch the

date at the bottom where she said she agreed

or noted.

Q. On Wednesday, March 27th, at 5
o'clock, she wrote you -- in any event, you
sent this to Rita, right? It says, "Once

the starboard engine is tore down and
inspected and if resulting evidence
concludes that an overheating condition
occurred, it may serve us well to duplicate
this process on the port main engine for
confirmation and comparison of the
overheating condition." Is that what you
told her?

A. Apparently.
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have to accept those numbers.

A. Right. And they're numbered
correctly. I addressed this gquestion to
these three people in this entire email.

Q. I'm not trying to trick you, I'm
just trying --

A. I'm just trying to be clear that
we've got all the documents. |

Q. I'm just trying to be clear of
what we're doing here, you know. 2271 and

2272 go together.

A. Yes, sir.

Q; I gotcha.

A. And that's cover page.

Q. All right. So we‘?e going to call
211 this -~ I'11 just write 27-1 and 2.

Looking at Exhibit 27 here, this
is from you and it's going to Jones,

Elliott, Holloway, and a copy to Boggan,

right?
A. Yes, sir.
Q. It's a report, isn't it? It says
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A. I don't know if you'd consider it
a report. I'm not sure if it's a report.

Q. Well, I don't know. You tell me.
You describe it. I don't want to describe
your work, or how'you describe it. I mean,
it's an email, it's some kind of report or
document. You can call it what you want.

A. Well, it's more of sending them
some informatién that I've determined
already based on what I knew asking them
some specific gquestions.

Q. Okay.

A, and then at the end I asked them

if there's any way we can resolve this

matter and pin-point a reasonable, logical
cause for the fire.

Q. Okay.

a. Based on the information that I
sent them, and other information they
already had.

Q. Okay. And it's dated 4/20. So
you've been on the case about six, seven

weeks, right?
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A. Yes, sir.

Q. And you haven't been able to
document the cause of the fire.

AL Well, we had narrowed down what we
already believed was the source of the fire
based on Gary Jones and I's, you know. But
we didn't want to jump the gun and miss
anything, so we were trying to be very
thorough about this.

Q.. Okay. You talk about PDF files
for some of the MAN engine exhaust hose and
glass pipe. Then you say if exhaust
temperature goes up around 1000, 1100, and
the hose and pipe after the risexs are rated
for 257-300 F, it does not seem that it
would take much of a loss of seawatex
cooling flow into the exhaust in order to
get the temperatures climbing fast. You've

got a guestion mark. Is that a guestion

you're stating, or you want them to comment

on?
A. I'm expecting a comment.

Q. Did they comment?
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A. I don't recall.
Q. They didn't.comment, did they?
A. Maybe not in writing. We may have

had phone conversation about it.

Q. So you just chatted about it,
right?

A. Maybe so.

é. Now, who did the chatting?

A, All of us. We all talked

cccasionally.

Q. What did they tell you?
A. Honestly, it's all in my report.
It's all in my reports. You've received my

survey report and you've received my expert
report. And everything that we alluded to
is in my report.

Q. So the report is the Bible.

A. It is my opinions as to what the

evidence presented.

Q. Okay. My primary gquestion,
primary -- what do you understand primary to
be?

A. Number 17?
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Q. Yeah. Let's read it. "Would it
be possible for the exhaust temperature to
get above 257 degrees Farenheit with limited
seawater flow through the éngine and the
engine not drastically overheat to a poeint
of failure, yet the hot exhaust gas start
burning the hose and gas pipe?"

Now, isn't that what I asked you a
while ago, whether after you had found out
the engine did not overheat, did vou then
search for another reason why that exhaust
tube y§u thought could be burned without the
engine overheating?

A. I'm not sure I understand that
gquestion.

Q. You didn't understand it a while
ago when I asked, huh?

A, Well, I'm -- you know, you've
asked me a lot of guestions. If you want to
refer back to that guestion and mé revisit
it --

Q. The record will show what I asked

.you.
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A Okay.

Q. Did you ever get an answer to this
primary gquestion?

A. I don't know if I did. I don't

know if I did in writing.

Q. Well, did you get one orally?

A. I possibly did.

Q. . Who would have given that oral --

A Could have been any one of the
three of them. Or it could have been all of
then. I don't know the answer to that.

Q. So you can't name any one of the

three that orally told you that can happen,
that you could burn through that exhaust

tube without having an overheating --

A. . T+ would not have been Gary Jones.

Q. Okay. Sco it was Jones.

A. I.say it would not have been Gary
Jones.

Q. So who could it have been, Elliott

or who, Holloway?
A. T+t would have been more likely Tom

Elliott.
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Q. And Tom Elliott told wou that.
A, He did not tell me -- you're

trying to put words in my mouth.

Q. I'm trying to ask you who told --
yvou asked -- that was your primary question.

A. Correct, it was a guestion.

Q. And I want to know who answered
it.

A I'm not telling you anybody

answered it, I'm telling you I don't know if
anybody answered it.

Q. Okay. Based on weather history,
ambient temperature late that afternoon
would have been around 45 degrees Farenheit
and water temperature around 55 degrees
Farenheit estimated. Now, you gave themn
that information, right?

A That's correct.

Q. You gave them all the information

you could.

A, At the time.
Q. At the time. But you can't sit
here today and give me -- tell me that Tom
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Elliott or Ralph Holloway told you that that
exhaust tube could burn a hole through it
without overheating that engine.

A. I can't tell you whether they did
or they didmn't.

Q. Even though that's your primary
gquestion. You said primary. It was
significant.

A I wouldn't have pursued it further

had I got no answer from anybody. I'm sure

- somebody concurred, and I would assume that

it was Tom ELliott. I don't know for
certain. But Tom and I had lots --

Q. And you didn't write it down?

A. He may have sent me an email and
responded back. I don't know.

Q. . Have you produced that email?

A. If I did, it's in the file.

Q. And if there's not one in the

file, then he never sent it, right?
A. He may not have sent an email
response. He may have said Qerbally, over

the phone, to me.
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Q. If I go down there and take Tom
Elliott's deposition, put him under ocath,
he's going to tell me that he answered that

question that you asked him here?

A. Possibly. And maybe very
possible. Tom's not gonna lie about it.
Q. The engine was shutting down for a

reason, and we need to get to the bottom of
why, if possible, by coming up with a
reasonable scenario that would match up with
what we know and what the owner has stated.
Did you ever come up with a reasonable

scenario?

AL . Yes.

Q. | And what was that?

A. What's in my report.

Q. And refresh my memory. What was

your reasonable scenario? I don't want to
get your report out now, we're going to get
to that later. What was your scenario? You
said --

A, Lack of seawater cooling burnt the

exhaust out.
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1 Q. Did you do the calculations?
2 A. No, I did not, I relied on experts

3 to do the calculations.

4 Q. Who did the calculations?
5 ‘ A, John Moran.
6 Q. Is that the guy you called on the

7 telephone?

8 Al John Moran who said -- submitted

S emails. I submitted what I had to him.
10 They're the manufacturer of the screen. He

11 supplied me the calculations.

12 Q. Okay. But didn't Miste¥ -- we'll
13 cover this later -- but didn't you spend a
14 bunch of time sending him stuff, and it was
15 on the wrong engine?

16 A. On the wrong engine?

17 Q. The wrong engine? The wrong

18 calculations?

19 A. We sent him some preliminary data
20 that was for a MAN pump that was not the

21| pump for this engine. Preliminary data.

22 Then we sent him --

23 0. Go ahead.
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A, Then we sent him‘the correct data.

Q. Why did you send him the wrong
data, trying to --

a. Because it was all that we had
initially.

Q. So ail you had initially, it was
wrong, and you sent that to the engineer
even though it was wrong? And you just --

A. We didn't know that it was wrong
at the time.

0. 'How did the light bulb go off in
your head that you had sent him the wrong

information?

A. The light bulb stays on in this
head.

Q. Does it?

A, Yes, it does.

Q. Well, maybe you've got electrical

problems.
a. Now, you want to repeat what your
gquestion is? I'll be happy to answer it,.
Q. Yeah. Why guestion is this. Why

did you send that engineer that you got on
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the phone -- have you ever met John Moran?
A, Only on the telephone.
Q. Oh, you just called this guy up on

the telephone, right?

A. No, I was referred to him through
the manufacturer's representative over the
telephone.

Q. You call this guy up on the
telephone and you send him wrong
information.

A. In your opinion.

Q. Well, didn't you tell me you sent
him wrong information?

A.  Sent him preliminary data that we
had that we believed was the correct pump
curve for that engine, which turned out it
was not and we later sent him the correct
pump curve.

Q. Who had to call your attention to
the fact that you sent him wrong
information?

A, Nobody. I called it on myself. I

found, and I kept digging until I found, for
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{WHEREUPON, DEFENDANTS' EXHIBIT

NUMBER 25 WAS MARKED FOR IDENTIFICATION)

Q. Let me show you, on March -- read

that, Exhibit 25.

MR. SHREVE: Tell him who it's

from and to.

Q. . Can you identify that?
A. Well, it appears to be an email
from me to Rita Boggan. I didn't catch the

date at the bottom where she said she agreed
or noted.

Q. Oon Wednesday, March 27th, at 5
o'clock, she wrote you -- in any event, you
sent this to Rita, right? It says, "Once
the starboard engine is tore down and
inspected and if resulting evidence
concludes that an overheating condition
occurred, it may serve us well to duplicate’
this process on the port main engine for
confirmation and comparison of the
overheating condition.™ Is that what you
told hex?

A. Apparently.
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Q. Did you do the calculations?

A. No, I did not, I relied on experts

to do the calculations.

Q. Who did the calculations?

A. Joﬂn Moran.

Q. Is that the guy you called on the
telephone?

A: John Moran who said -- submitted
emails. I submitted what I had to him.
They're the manufacturer of the screen. He

supplied me the calculations.

Q. Okay. But didn't Mister -- we'll
cover this later -- but didn't you spend a
bunch of time sending him stuff, and it was
on the wrong engine?

A, On the wrong engine?

Q. The wrong engine? The wrong
calculations?'

A. We sent him some preliminary data
that was for a MAN pump that was not the
pump for this engine. Preliminaxry data.
Then we sent him --

Q. Go ahead.
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A. Then we sent him the correct data.

Q. Why did you send him the wrong

data, trying to --

A. Because it was all that we had

initially.
Q. So all you had initially, it was

wrong, and you sent that to the engineer

even though it was wrong? And you Jjust -— -

A. We didn't know that it was wrong
at the time.

Q. How did the light bulb go off in
your head that you had sent him the wrong

infermation?

A. The light bulb stays on in this
head.

Q. Does it?

A. Yes, it does.

Q. Well, maybe you've got electrical

problems.
AL Now, you want to repeat what your
gquestion is? IT'11 be happy to answer it.
Q. Yeah. Wﬁy question is this. Why

did you send that engineer that you got on
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1 the phone -- have you ever met John Moran?
2 A. Only on the-telephone.
3 Q. Oh, you just called this guy up ©°on

4 the telephone, right?

5 A. No, I was referred to him through
6 the ménufacturer's representative over the
7 telephone.

8 Q. You call this guy up on the

9 telephone and you send him wrong

10 information.
11 A. In your opinion.
12 Q. Well, didn't you tell me you sent

13 him wrong information?

14 A. Sent him preliminary data that we
15 had that we believed was the correct pump
16 curve for that engine, which turned out it
17 was not and we later sent him the correct
18 pump curve.

19 Q. Who had to call your attention to
20 the fact that you sent him wrong

21 information?

22 A. Nobody. I called it on myself. I

23 found, and I kept digging until I found, for
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certain whether that was the correct.
Because I had not a piece of paper in my
file that proved that that pump data was the
correct datamfor that engine. So I made MAN

continue to source out and get me the

correct data. Yes, sir.
Q. See if you recognize those emails.

MR. SHREVE: Who produced those?
Where did they come from? |

MR. RICHARDSON: I don't knoﬁ.
Let's look on them. It says to Guy
Plaisance.

(WEEREUPON, DEFENDANTS' EXHIBIT
NUMBER 28 WAS MARKED FOR IDENTIFICATION)

Q. Look at Exhibit 28. on

September 3rd, 2013, Mr. Moran says, "Guy,
after looking at the information you just
sent, I don't believe we have the correct
pump'information vet. For the blank engine
vou highlighted, the water flow reqguirement
is 240 liters a minute, but the 3 pump
curves shown appear to be for the larger

engines."
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GUY PLAISANCE

From: John Moran [jiohn.moran@hendrickmfg.com)
Sent: Friday, September 08, 2013 12:14 PM

To: Guy Plaisance )
Subject: RE: Hendrick Perforated Screen
Guy,

After reading through this spec sheet, which isn't related to any of the information from the other sheets, | think
the same basic problem exists. The screen was too clogged to flow the required amount of water (400 I/min or
450 |/min). The pressure loss was too great for the pump to overcome. Unless the pump is made to operate at
a higher vacuum it probably wouldn’t flow enough water.

John

From: Guy Plaisance [mailto:captguy@cableone.net]
Sent: Thursday, September 05, 2013 7:01 PM

To: John Moran _

. Subject: Re: Hendrick Perforated Screen

John,

Please see the attached pump parts sheet and engihe_: data sheets.

I am waiting on MAN to send me the actual pump curve for this pump and the flow rates for this pump.
400 liter a minute is minimum for this engine/pump.

Best regards,

On Tue, Sep 3, 2013 at 3:44 PM, John Moran <john.moran@hendrickmfy.com> wrote:
Guy, : _

After looking at the information you just sent, | don't believe we have the correct pump information yet. For the
D2866LE engine you highlighted, the water flow requirement is 240 liters/min; but the {3) pump curves shown
appear to be for the larger engines. The original 450 liter/min curve you sent is for a D28 V series engine, but
the engine you have highlighted is the D2866LE engine which doesn’t appear on any of the charts.

The lower flow requirement will change the calculations, but having the correct curve is necessary to know if the
pump would fail with the clogged screens. §also noticed that the pumps are rated at the optimum engine speed
and drive ratio. We would need to know if the drive ratio was correct, the engine was running at full speed, and
the how the pump would react if the engine wasn’t running atthe rated speed.

Hope this helps.

lohn
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From: Guy Plaisance [mailto: captquy@cableone.net]
Sent: Tuesday, September 03, 2013 3:10 PM

To: John Moran
Subject: Re: Hendrick Perforated Screen

John,

I spoke with Dr. Kendall Clarke who is working for us as an expert on this matter and he mentioned that
he had spoken with you.

I did manage to get this Eng/pump data from the engineers at MAN Eng Co. last Friday.
I would be interested in knowing if any of this new data changes or affects what you last sent me below?
Best regards,

On Wed, Aug 21, 2013 at 3:08 PM, Guy Plaisance <captguy(@cableone.net> wrote:
Got it John and thank you very much for your support and getting back so quickly.

Best regards,

On Wed, Aug 21, 2013 at 2:36 PM, John Moran <john.moran@hendrickmfe.com> wrote:
Guy, _
That open area raises the required velocity to over 640 ft/min which is off the chart for pressure loss calculations

—there is a formula but | would have to find it, but | do know that the flow resistance roughly increases
exponentially with velocity.

- Knowing that we were estimating 40” H20 vacuum before — the new vacuum on the pump inlet side would be
off the chart for pump operation {more than 55” of H20 vacuum}.

The pump would not have been able to flow 450 liters/min of water no matter how low the head pressure was.

From a similar experience with a pump in a spray wash treatment system, | would guess that the impeller was all
chewed up from cavitation created by the restriction.

John |

From: Guy Plaisance [mailto:captguy@cableone.net]
Sent: Wednesday, August 21, 2013 2:58 PM

To: John Moran

Subject: Re: Hendrick Perforated Screen

Hey John, thank you much for the reply and that new information.
We have analyzed the starboard screen that was fouled with the marine growth using a digital

photographic software program and have determined that it only had 3.55 sq. in of open area or 1/5
(20%), of the designed flow as compared with a new clean screen.
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Can you tell me what that would do to the same pump based on the curve?
Best regards,

On Wed, Aug 21,2013 at 1:11 PM, John Moran <john.moran@hendrickimfe.com> wrote:
Guy,

Attached is a revised flow calculation based on the open area you provided. To summarize what | calculated last
time and this time:

1. With a vacuum of 20” H20 from the screen, the pump should flow the 450 liters/min that it was rated for
with a head pressure of approximately 23 psi. The head pressure would come from the intercooler, engine

passages, and nozzles into the exhaust. If the head pressure was lower than 23 psi the pump would not have to
work very hard to flow 450 [/min.

2. In the corroded state the vacuum would have been raised to 41” H20, reducing the head pressure allowed for
flowing 450 liters/min to approximately 11 psi. If the pressure from the components upstream of the pump was
greater than 11 psi the pump would not flow the required amount of water. If the head pressure was 11 psi, the
pump would be working at it’s maximum capacity. '

Hope this helps, if you need anything else just let me know.
_John Moran

Engineering Manager
570-267-1924 direct

From: Guy Plaisance [mailto:captquy@cableone.net]
Sent: Tuesday, August 20, 2013 7:45 PM

To: John Moran

Subject: Hendrick Perforated Screen

John,

You may recall that I was working on a project that involved using a Hendrick perforated stainless steel
screen with .0125 dia holes.

This screen is used on a Groco item # APHS-3000-2 bronze sea strainer which has a flange around the
perimeter of the unit in which the screen fits into and mid section cross bar brace down the length to
keep the screen from collapsing inward. (See Groco Screen part #93-3000-2 PDF)

We have calculated the total open area of that screen to be 17.6 in™2, after making a deduction for the

9/9/2013
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lost open screen area taking into account the perimeter mounting flange and mid bar cross brace of the
strainer as designed by Groco.

You may recall our pump requires a minimum flow of 450 Litres per minute. (See your attached
calculation sheet)

Also attached is the pump curve, Groco Thru-hull and screen curve, all 3 are pdf files.

Would it be possible for you to run a new flow calculation of that screen using this new information
open area?

Any help you could provide on this John would be greatly appreciated.
Best regards,

Capt. Guy P. Plaisance, AMS #942

Atlantic, Gulf & Pacific

Marine Surveyors and Consultants, Inc.
(228)222-1275

captauy{@icableone.net
agpmarine(@live.com

Capt. Guy P. Plaisance, AMS #942

Atlantic, Gulf & Pacific

Marine Surveyors and Consultants, Inc.
(228) 222-1275

captouyicableone.net
agpmarine(@live.com

Capt. Guy P. Plaisance, AMS #942

Atlantic, Gulf & Pacific

Marine Surveyors and Consultants, Inc.
(228) 222-1275

captguy@cableone.net
agpmarine@live.com
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Capt. Guy P. Plaisance, AMS #942

Atlantic, Gulf & Pacific

Marine Surveyors and Consultants, Inc.
(228)222-1275
capteuy(@cableone.net
agpmarine(@live.com

Capt. Guy P. Plaisance, AMS #942

Atlantic, Gulf & Pacific

Marine Surveyors and Consultants, Inc.
(228) 222-1275

caplouy(@cableone.net
agpmarinef@live.com
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1 A. Right.

2 Q. Do you understand what 400-liter a
3 minute means to a pump manufacturer?

4 A. It means 400 liters a minute.

5 Q. What does that mean that it can

6 rdo,'that pump can do?

q A. 400 liters a minute.

8 Q. That's the max it can do.

S A. Right.

10 QL Or is it the minimum it can do?
11 A. Well, it depends on what it says.
12 They specify. It specifies maximum or

13 minimum. And for you to ask me that, I'd

14 have to see all the documents.
15 Q. Well, let's go on up here.
16 A. I'm not going to make that

17 mistake.

18 Q. John Moran said then on

19 September 6th, a day later, "Guy, after

20 reading through this spec sheet, which isn't
21 related to any of the information from the
22 other éheets, I think the same basic

23 problems exists. The screen was too clogged
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to flow the required amount of water, 400
minimum, or 450 minimum. The pressure loss
was too great for the pump to overcome.
Unless the pump is made to operate at a
higher vacuum, it probably wouldn't flow

enough water."

A. Right.
Q. He says I think.
A. He deals with pump curves every

day of his life.

Q. I undexrstand.
A. He's already done the
pre—célculations on the other one. And he's

now saying based on that date he already has

formed his opinion.

Q. No, he says I think.
A. Okay. So you call it think. I
take that as that's his opinion. He's a

professional.

Q. Because you left off when you
gquoted in your report the ﬁords I‘think.
You left out that. You left out that entire

sentence, I think the same basic problem
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A. I think that's very debatable.

Q. Oh. Well, why wouldn't you think

that the Coast Guard and/or the marine

police would be important investigating a
fire oﬁ the water?

A. Becausé unless there's some loss
of life or personal injury and an upfront
reason of criminal acﬁivity, meaning that
there's no doubt that somebody -- there's
nobody on this boat and this boat burned,
then they might investigate more so than on
an incident where an owner is running a boat
and can gife‘an upfront verbal accountiné of
what happened.

Q. Well, wouldn't it be of interest
to you to talk with the marinerpolice
officer®? You never did, did you?

A. - No. I received a report.

Q. But did you ever call him up on
the phone and talk with him?

a. I don't reca;l.

Q. If he says you did not, would you

dispute that?

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880

287



™

Case 1:13-cv-00458-CG-N Document 34-1 Filed 07/15/14 Page 52 of 97

10

11

12

13

14

15

16

17

18

19

20

21

22

23

A, No.

Q. rBut you don't think it important
to call the police officer %that first got to
the saene to get his account of what he saw?

A. Sometimes it is.

Q. You didn't think it important in
this cése?

A, I did ngt.

Q. And did you think it important to
determine whether he thought there was any
suspicious activity regarding the fire?

A. I believe that would have been in
his report.

Q. Well, I've got the report right
here. Let's talk about it. But I don't
undersfand why you don't think that the

first officer on the scene should be

interviewed and his findings discussed. Can

you explain that a little more to me?

AL I got an account from the owner of

what he said happened.

Q.; But you don't believe him.

A, I didn't have a report.

288

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880




Case 1:13-cv-00458-CG-N Document 34-1 Filed 07/15/14 Page 53 of 97

10

11

12

13

14

15

1s6

17

18

19

20

21

22

23

Q. Do you recognize that, sir?

A, Yes, sir.

Q. Exhibit Number 34°?

A Yes, sir.

Q. All right. A few guestions. I

think we may have covered some of it.

One of the paragraphs down at the
bottom says, "Based on what the assured has
reported concerning engine dying three times
and being restarted each time until smoke
appeared coming from the machinery space, it
is our current view that the starboard main
engine was very possibly being forced to
remain running by the assured to the point
of a severe overheating condition as a
result of low flow rate of raw water cooling
to the engines.

This is a result of raw water
inlet strainer on the bottom being heavily
impacted with marine growth." And that was
on March 29th.

A, Okay.

Q. And then you go on to say, "This
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23

overheating condition on the starboard
engine could have created an intense exhaust
hgating in as much as 1300 degrees Farenheit
(hot exhaust gas) which would have melted
the neoprene rubber hose "boots" connecting
the fiberglass exhaust tube to the riser and
discharge tube.

There is evidence of severe heat,
intense burning on the inside of the
remnahts of the starboard fiberglass exhaust
tube which indicates such a condition
occurred.

Based on the current evidence, it
appears that this starboard exhaust is where
the fire began." It was your opinion then
and that remains your opinion now, doesn't
it?

A. It's fairly close to that, that's
correct.

Q. We now know that the starboard
engine didn't overheat, though.

A, Correct. Only the exhaust system.

Q. Now, what testing have you done to
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determine how the exhaust system tube, as
you call it, will fail? By that I mean --

how does it fail? I mean, when you say the

word fail, a lot of things come to my mind.

What's your -- what are you saying here as

to how it failed? Give me your scenario.

A. Lack of consistent flow'of cooling
water being injected into the riser that
would be cooling the main engine exhaust.

Q. And that was what -- what is
commonly known as a showerhead.

A | Correct.

0. The showerhead is basically Jjust
like a shower in my house, it's got the
circular spray, a lot of holes. Some are
designed to spray at the top of the tube as

ocpposed to the bottom of the tube.

A, Correct.

Q. For a purpose. And what purpose
is that®? | |

A. The Purpose of more holes at the

top than less?

Q. Than the bottom.
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Q. Now, when that little bit of water

enters that exhaust tube, at what
temperature would that water be?

A It depends.

Q. Well, just -- would it have heated
from a different temperature than it was
when it left the ocean up into the engipe
when it exited? Now, it's made the rounds,
it’'s made --

A. Well, of course --

Q. Listen to what I'm saying. It's
come up into the engine, it's made its
round, done its job, whatever amount it was,
and it's going back into that tube, right?

A. Correct.

Q. Okay. Now, my gquestion is, what
is the temperature of that water on its exit
into that tube?

A. We don't know that.

Q. Okavy. Let's just say that the
pumps were working a hundred percent. I
want you to’assume that. The engines were

heated up, warmed up. Would a person be
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able to take his hand and go to the back of
the exhaust and put it under the water
coming out of the exhaust and not be burned?

A. Theoretically, yes.

Q. So if it only had some water going
out, which we've agreed, how much water
would have to exit that exhaust to keep your
hand from being burned?

MR. SHREVE: Object to the form.

A. We have no way of knowing that.

Q. Would any water exiting that
engine into that exhaust tube have cooled in
any form or fashion the air that was in that
exhaust tube? |

A, Possibly.

Q. Okay. So now we have reduced the
temperature in that exhaust tube by whatevér
amount of water, but the fact it's got some
water in it, it has reduced the ambient
temperature in that exhaust tube, hasn't it?

A. I disagree with that.

Q. What temperature is the exhaust

gases, assuming it has no water, that exits
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that it started creating a negative vacuum.

2 I can't tell you that. Can a pump curve

3 expert possibly tell us that? Possibly.

4 John Moran already gave us his synopsis.
5 Q. He says I think. And you don't
6 even know this John Moran. What is his

7 background?®?

8 A. I know he's an engineer that works
9 for the screen manufacturer that

10 manufactures the screen on his boat.

11 Q. An engineer. I mean, what kind of
12 engineer is he? Did you ever ask him?

13 A, I don't need to know what type of
14 engineer.

15 Q. Wait a minute. You've got in your
16 hands an $800,000 claim, and you're calling
17 up some guy on the phone you've never met

18| and he tells you he's an engineer, right?

18 A, Yes, sir.

20 Q. What type of engineer was he?

21 A. He's a mechanical engineer.

22 Q.- Okay. And you know -- how do you

23 know? Did you lock him up?

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652

318



Case 1:13-cv-00458-CG-N  Document 34-1 Filed 07/15/14 Page 59 of 97

10

11

12

13

14

15

16

17

18

15

20

21

22

23

A, We talked about it. We discussed

it.

Q. Where did he say he went to

school?

A, I didn't ask him where he went to
school.
Q. Well, he didn't go to Covington

High, did he?

A. It wasn't important.
Q. So he said he's a mechanical
engineer. How did you know he was capable

of giving you the answers you wanted?

A, Because he represents -- he is a
major manufacture eﬁgineer for the
corporation. And I don't believe that this

corporation would hire a man that is not

gqualified to be the engineer that represents

them.

Q. What corporation are you talking
about?

A, The screen manufacturer.

Q. Okay. Let's talk about that a
minute. Those particular screens are sold
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A. Well, if the screen was -- well,
no. With the same exact scenario with the
screen as it is, no. With the exhaust

burnt, everything exactly the same? No, at
this point --
Q. Let's just say --
MR. SHREVE: ﬁait a minute.
MR. RICHARDSON: I'm sorry. I
thought he was through.

MR. SHREVE: Let him finish.

BY THE WITNESS:

A. If yvou're asking me if all that
changed is the flow rate on that screen, the
evidence would still point to the exhaust

tube burning out.
0. Suppose it was 80 percent open and

only 20 percent clogged. It would still

point to the exhaust tube, wouldn't 1it?

A. It wasn't 80 percent. You're
asking me -- it's not a viable --
Q. I want to know at what point that

screen is open enough to accommodate the
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water flow through that engine and ocut that
exhaust to prevent this so called burn-thru
opinion of yours.

A. At what point?

Q. Yeah, How much opening would have
to be open?

A. According to the exhaust
manufacturer's recommendations, as soon as
you start to lose flow, you have compromised
that exhaust sysfem.

Q. That's the guestion I'm asking
you, ;t what point would the screen have to

be clogged to cause you to lose flow.

A. That's a loaded gquestion.
Q. I know it is. I meant it to be.
a. Because you have to know what RPM

you're running, you have to know all the

particulars.

Q. We know 1600 RPMs, in fact, here.
So my question is if you've got a screen
here, this screen here, and this is the
screen, how much of it would have to be

clogged before you would start having the --
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Q. When would you have hauled it?
a, I would have hauled it a minimum
cof a year, and I would have had somebody
checking it in between.

Q. And if he was checking it in
between, wouldn't that be sufficient? He's
a divér.

A. Not based on what I saw.

Q. So you're saying he didn't do a
good job when he tried te clean it, right?

A. Yes.

Q. Okay. Now, never did finish up
with my guestion concerning the flow of
water out those exhaust tubes. Would the
fact that it had seawater going through that
exhaust tube that had circulated through
that heat exchanger and out that end, would
that have cooled the -- whatever amcunt of
water it was, would it have cooled the
temperatures in the exhaust tube?

MR. SHREVE: Object to the form.

B. I think there's a point when if a

trickle of water is going in that tube, it
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ain't gonna make a difference.

Q. Well, we know it was more than a
trickle, because it never overheated the
engine, right?

A. It never -- according to the
doctor, it never overheated to the point of
an alarming.

Q. Okay. But yvou've done no
calculations or not inguired at the time the
compény denied this loss as to what the
temperature would have been in that exhaust
tube with any amount of water running
through it, right?

A. It wasn't necessary.

Q. Who was the manufacturer of this

exhaust tube?

A. Marine Exhaust Systems, to ny
knowledge.
Q. What do you mean to your

knowledge? I don't understand what you mean
when you say to my knowledge. Do you base
that on looking something up on the

internet, or did they tell you that?
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of the tube, at 350.

Q. ‘Degradation. It sounds to me like
we're cooking now, we're baking.

A. At 350 degrees, you're starting to
have failure.

Q. And so how thick is this tube?

A. Oh, I don't know what its exact
thickness is.

Q. So when does it allow the exhaust
gases to get into the engine compartment?

A However long it takes 600 to 1150
or 1200 degrees to burn tﬁrough that exhaust
tube, that fiberglass tube. I don't know
how long it takes,

Q. And what testing did they say they
had done to prove such a thing?

A, They've actually conducted a 1live
sea trial to demonstrate the destructive
mode of that pipe.

Q. And what engines did they use?

A. He didn't tell me. It didn't

matter what engines.

Q. Okay. So they took it out. bid
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they burn the boat up?

A. No, they tock it out and they

burnt an exhaust tube out.
Q. And then they shut the engine down
before it caught everything on fire?

A. I didn't ask him all the details.

I didn't need to.

Q. -That wasn't iﬁportant to you?

A, It wasn't important.

Q. Well, did you ask them for a video
of it? |

A. No, I did not.

Q. But they said that they had done

that, right?
A. That's correct,.

Q. Did you acguire any literature on

this exhaust tube?

A, Yes, I did.

Q. Where is it?

A, It's in the file.

Q. And you've produced that to me?
A. Yes, sir.

Q. Okay. So when the exhaust gases
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Do you have an opinion as to the

guality of this navigation system?

A. Based on my finding, it looks
pretty high tech.

Q. And then you list all the other
equipment down there; do you not?

A. Yes, sir, I do. In general, yes.

Q. Then the next page is a copy of
the bridge, right?

A. Yes, sir.

Q. Now, you have on the second page
what's marked Bates 2879, page 2 of 23 here,
a picture of the exhaust and engine room

temperature warning alarms, and you have

arrows pointing to it. Do you see that?
A. Yes, sir, I do.
Q. What happens when there's an

overheating situﬁtion on the engine, what
happens with those alarms?

A. Well, that's questionable. And
the reason why I say that is because these
are monitoring the temperature of the engine

room and the exhaust coocling water, not the
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engines themselves.

Q. What happens when there's no

exhaust cooling water?

A. Temperature rises, and that alafm
should go off.

Q. How should it sound?

A, Well, I don't know how it sounds.
But it's going to have an audible alarm and
a light.

Q. So what's the purpose of that
exhaust temperature?

A. To warn that there's lack of
cooling water, that you have a problem.

Q. And if it doesn't go off, what
does that suggest to you?

A. If it doesn't go off, then it's

either malfunctioning or there's no reason

to suspect there's a condition for alarming.

Q. Okay. Then you go inteo Barber
Marina is located south of Elberta. Have
you ever been to BarberVMarina?

A. Yes, sir.

Q. Had you ever been there prior to
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1 weather reports, I should say.
2 Q. Then you have a narrative there of
3 how long it teocok him to get there.

How long did this voyage last all
total before the fire erupted and he had toA
6 beach that boat?

7 A, Well, if his testimony, what he

B stated, was correct about leaving at 14:30,

9 which is 2:30 in the afternoon ~-- I'm going

10 t§ say, until I can find it exactly, that it

.1 was about a couple of hours.

12 Q. Twe hours?
13 L. Roughly. Because it was before
i 4 dark. And we know it gets dark at that time

15 of year --

17 distress call came in, they'll have a record
18 of that, right?

19 A, Yes, sir,. And it's probably in

20 the marine patrol report. And I probably

21| mentioned it, but I don't see it in my

22 report. I haven't found it, let's put it

23| that way. Not saying I didn't mention it.

16 Q. If he said he left at 2:30 and the
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Q. Okay.

A, But roughly I recall it being a
couple hours.

Q. Is it your opinion that you could
set up a detailed course plan in all this
navigation equipment Dr. Kornegay had on his
boat and be comfortable in navigating in
going to that marina? Preplan it. Program
it into the GPS computers. Auto pilot.

A. Well, certainly.

Q. And you wouldn't have to worry
about hitting a sandbar or anything, it
would do it all for you?

A. I'm not saying that you would rely
on that as.your sole means of getting from

point "A" to point "B" without having a

problem.
Q. What kind of problem?
A. Could be any problem,.
Q. How about running aground?
A. Not likely in a.ﬁarked channel

that's maintained by the U.S. Army Corps of

Engineers.
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17

sometimes and knock them ocut. Things
change. Boats sink and end up in the middle
of the channel sometimes. And they have to
warn people of those things. Because there
are mariners that come in the area that have
never been there before.

Q. So wouldn't it be prudent for
someone to take a voyage down there like Dr.
Kornegay to make sure none of those things
is happening and he's comfortable, and he
gets ready to deliver the boat at a
specified time that he's telling the marina
he will be there?

A. I'm not saying he couldn't do
that. It's his choice. But was it
necessary in my opinien, no.

Q. Ckay. Let's go to page 5. It
says according to the assured, not long
after he got underway, brought the vessel up
to speed around 20 to 22 kn§ts, and
everything was running fine. At what RPM

would that boat be going to get up teo 20, 22

knots?
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A. He would have to be the one to

tell me that.

Q. You haven't investigated to
determine at what speed --

A. It's irrelevant to me.

Q. Okay. It's not relevant to you to
understand what RPMs those engines were
running at in your investigation?

A, They were running at various RPMs

throughout the entire trip.

Q. What's the maximum RPM?
A, It doesn't matter to me.
Q. That's all I wanted to hear.

Thank you.

You mentioned in here, page 5 of
23, reportedly he‘could see Barber Marina in
the distance, but proceeded slowly because
he was uncertain of the water depth and knew
where the GPS showed him to be; however,
st;ted, "you can't trust that GPS", and so
he idled up to the Barber Marina. Do yeou
agree or disagree with that?

A. I'm not agreeing or disagreeing.
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exhaust tube -- what do you call it, exhaust

tube?
A. Fiberglass exhaust tube. I'm
sorry. I want to make sure I'm clear on the

guestion. What --

(WHEREUPON, THE LAST QUESTION WAS READ

BACK BY THE COURT REPORTER)

Q. Exhaust tube.
A. I've never asked him.
Q. Would it be important if you go

over there to this metallurgist and after
he's examined it to ask him do you agree
with my opinion that this tube here exhibits
fire from within that released hot gases
that caused this fiﬁe?

A. It was discussed, and he has not
ever gotten the assignment to go forward

with those exhaust tube remains.

Q. Okay.
a. Not to my knowledge. Not from me.
Q. Did you see any evidence in the

exhaust tube that indicated to you that the
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radius of that fire, where the fire was
burning in relation to the tube.

Q. I'm talking about -- well, let me

.ask a different way. Would the tube have

suffered any damage f£from the outside fire

that was occurring in the compartment of the

boat?
MR. SHREVE: Object to the form.
A. Certainly.
Q. What damage would have resulted?
A. It depends on what it was

experiencing.

Q. What would have been the flame
temperature on the outside that was in the
compartment of that boat?

A. I'm sorry, I'm not understanding.

Q. How hot would those flames have
been in the compartment of that boat that
would have possibly impinged on that exhaust
tube?

MR. SHREVE: Object to the form.

A. I'm not sure I can answer that in

the sense that I believe that it was intense
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exhaust temperature coming out, flames, that

destroyed that tube.

Q. I know what you think. I'm asking

what your opinioen is.

A, That is my opinion.
Q. But I'm asking you to assume that
A. I'm not going to make the

assumption.

Q. Because you don't want to make the
assumption, do you?

A, Because it would be not proper to
make that assumption.

Q. So you can't tell me here today
what would happen if hot.flame from the
compartment on that boat impinged on the
outside of that exhaust tube what would
happen to the material?

A, . The resins on the outside would
start to burn at some point.

Q. Would it burn the tube completely
up?

A. Again, that's a question that --
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1 the timeframe, how long are we talking

2 about. All the rest of the fiberglass

3 around the deck and the structure burnt. So
4| would it burn eventually, sure it would.

5 Q. And it would disintegrate after

6 burning through that fire, wouldn't it, sir?
7 MR. SHREVE: Object to the form.

8 A. The location of that tube,‘I don't
9 agree that it would have been |

10 catastrophiéally destroyed like it was from
11 that fire.

12 Q. Do you have an opinion as to

13| whether the fire in that compartment

14 destroyed any part of the exhaust tube, or
15 was it all attributable to the so called hot
16 gases, hot exhaust that you say came through

17 with that water?

18 A. Well, certainly the fire arocund it

19 contributed.

20 Q. To what extent?
21 A. That's unknown.
22 Q. Do these pictures on page 7 of the

23 report fairly and accurately depict the boat
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the engine.

Q. But what's different between the

two?

A, One is seawater cooled and one is

totally freshwater cooled.

Q. With a heat exchanger.
a, Right.
Q. Those are complete two separate

cooling systems, aren't they, sir?

A. Yes.

Q. The entire vessel was generally
consumed by fire -- we've covered that.
Starboard main engine suffered the most
extensive heat/fire damage of the two main

engines with aluminum. What emphasis did

you give to the fact that the expansion tank

was completely melted away on the front of
the engine?

A. Excuse me?

Q. What consideration did you give to

the fact that the expansion tank was

completely melted away on the starboard

engine? On the front of the engine, not the
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aft.

A. The heat frem the cabin burning.

Q. That was the largest amount of
metal mass burned in this fire, wasn't it,
sir?

A. The largest amount? Well, there
was never any documentation --

0. Oof theltwo engines, the largest
mass of metal that burned and was destroyed
was on the front of the starboard engine.

Am I right or wrong?

A. The~largest single mass®?

Q. Yes.

A, Probably so.

Q. What do you attribute that to?
A. The intense heat coming from the

cabin burning.

Q. Did it burn the same on the port

expansion tank?

A, Neo.

Q. So the fire just picked on the
starboard -- front of ﬁhe sﬁarboard engine?

A, No, yvou had intense heat on the
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neither had any heating issues?

A, Are you asking -- I'm not sure I
understand your gquestion.

Q. Well, my question is, you don't
seem to complain about the port engine or
the generator having any significant issues
due to marine growth on the bottom of the
boat. What do you attribute that to?

A I can sit here and tell you right
now that they were all contributing and they
were all creating heat to those engines,
however not to the point that the port or
starboard engine was being contributed.
Because it had the most restriction.

Q. So now you're saying the generator
was involwved, too.

A. What I am saying is that optimally
for cooling systems, clean is what's

regquired.

Q. - How much clean? You couldn't
answer that yesterday. You thought about it
overnight?

A, The answer to that is to make the
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minimum fequirement flow to the engine punp.

2 Q. Well, is the generator and the

3 port engine getting the minimum flow

4 required to avoid any overheating?

5 A. Apparently. They didn't catech on
6 fire. |

7 Q.- So if they hadn't been getting it,
8 they would have caught on fire, too. Is

S that what you're saying?

10 A. Yes, sir, that's what I'm telling
11 you.
12 Q. Okay. Port main engine raw water

13 intake stainless steel screen on the hull
14l bottom was significantly covered in marine
15| growth with approximately 30 percent of the
16 hole pattern left open. You don't say

17 anything about the generator, how much it

18 was covered, do you®?

19 A, No, I didn't.
20 Q. Do you know?
21 Al There was never a measurement

22 taken.

23 Q. Why?
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1 A. " I'm sorry. Found what destroyed?
2 Q. What are you telling me here, that
3 the fuel coming from the generator --

Racor

4 :bowl was right there in the area where --

5 A. Yes, sir, where the fire we

6 believe originated.

7 Q. So it had ~- the burn that you

8 found would have been assisted by that fuel
9 leaking from that Racor bowl.

10 A. Yes, sir.

11 Q. Do you attribute any of that to

12 the fact that the exhaust tube was burned

13 through greater than the port side, if the
14 generator fuel was being dumped on it?

15 MR. SHREVE: Object to the form.

led A, It's possible it may have

17 contributed.

18 Q. Did you know that Dr. Kornegay had
19 had problems in the past with the fuel line

20 on that generator?

21 A. Yes.
22| Q. Has that particular fuel line on
23 that -- I believe it was a Westerbeke,
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what yvyou said was missing?

MR. SHREVE: Object to the form.

A. I've never had a mechanic other
than one ever find an impeller that spun.
Q. So your only e#perience is with

one pump?

A. One pump failure of the impeller
spinning on the hub.

Q. Okay. All right. How abcut on
the port main engine seawater pump, what did
you find there regarding the blades?

A. Generally intact. There were no
1érge pieces missing like the starboard
pump .

Q. So.the only thing missing or the
differencelbetween the port pump and the
starbéard pump‘were those two pieces?

A. You can see there's cavities on
the front of this starboard pump, there are

some large areas with pieces of rubber

missing. So those areas, that's the
difference.
Q. Other than that, any differences?
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A, Nothing that could be really

identified without pulling those impellers

out of those pumps. And we did not do that.

Q. What do you attribute ﬁhe missing
pieces in the starboard seawater pump to?

A. I think those -- the appearance,
to me, looks more like it sustained

heat/fire damage.
Q. Okavy.
a. I mean, they both had the

appearance of fire damage, but obviously it

just displayed it as melting and distortion.

Q. Okay. Where are these pumps

located on the engines?

A. On the --

Q. When I ask you that, forward or
aft. |

A. A little forward. More forward

than aft of center.

Q. Okay. May 1, 2013, the
undersigned attended the MR. CHARLIE at
Barber Marina to conduct further

investigation of the engine space with the
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A. Possibly.
Q. Why would yvyou not change it?
A,

Because of the remains of the
exhaust tube and the burn pattern.

Q. So it doesn't matter whether the
screens are 100 percent open, 75 percent

open, 70 pércent, vou're hanging your hat on

that exhaust tube.

MR. SHREVE: Object to the form.
A. It's the combination.
Q. But if you take one part out of

the equation --
" AL That doesn't make sense to me.
I'm sorry.

Q. So if it's 100 percent open
screen, you're still going to say that it
was insufficient water that burned the
exhaust tube and allowed hot gases to get

into that engine compartment to cause this

fire.

A. . Based on the evidence that we've
obtained.

Q. Doesn't matter'whether the screens
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are open or shut, dees it, in your opinion?

MR. SHREVE: Object to the form.
A. It does matter.
Q. Well, I'm trying te find ocut why

it matters.

A. Something else would have caused
that water not to get to that exhaust.

Q. But it wouldn't have been marine
life, though, would it?

A, Correct.

Q. What other things would preyent

water from getting --

A. Any obstruction through the sea
scoop. A plastic bag being sucked up over
it.

Q. Okay. What else?

A, There's a wide variety of things.

He could have put the boat aground and

sucked up -- plugged it up temporarily, long

enough to ground the boat. Block the
cooling water off. Minutes, you would have
had a fire started. And then all of a

sudden, he's off ground and doesn't realize
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he's burnt the exhaust. Now you got hot
exhaust escaping. Theorétically, that could
have cccurred.

Q. That plastic bég that you just
mentioned, it's not a real far fetched
theory, is it? That plastic bag has caused
many a problem on a vessel; has it not?

A.. Have there been blockages and loss
of engines? Certainly there have.

Q. There's something about,fhose
plastic bags on that suction that's
attracted to those intakes, isn't it, sir?

"A. You're assuming'there were plastic
bags. . I'm not assuming there were any
plastic bags.

Q. I'm just trying to determine what
else -- if the engine screens under any
scenario were supplying enough water to
those engines, what could have caused a lack
of water flow into that exhaust tube --
assuming you're correct, you see,

I want you to assume that you're

correct and it started there. What else
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could have prevented water flow getting in
there other than what you've outline here?
A. We know the screen's restricted
with whatever water was going through it.
rag could suck it up. Grass. There's a

number of things.

)

0. Anything else on the engine that

could have caused that?

| A. Anything could have sucked up on

that sea strainer theoretically.

Q. Ckay.

A. Or that impeller could have spun
on that shaft thecretically.

Q. And the pieces gotten down and
blocked the water flow?

A. No, I'm saying the shaft spin on
the impeller to where the shaft is spinning
but the impeller is not spinning.
Theoretically, that could have happened.

Q. MAN's had a problem with those
impellers and those pumps on their engines,

haven't they?

MR. SHREVE: Object to the form.

A
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complete total failure and the starting --
0. I want to understand. The exhaust

gases, do they act like a blowtorch on the

inside of the tube?

A, Absolutely.

Q. Okay. And then after they act
like a blowtorch, then how long does it take
for the material to séparate so that there's
an opening so hot gas can‘get in the
compartment?

A. Depeﬁding on the RPM. But at

higher RPMs, it could be within minutes or

less.
Q. What about 1600 RPMs?
A. Could be minutes.
Q. Or 10 oxr 1000 RPMs?
A. Still, it could be --
Q. Have you done any studies on that

to f£find out?

A, There are no studies that I'm

aware of.

Q. Well, it seems to me like that

would be a real risky proposition owning a
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and getting hot and just accumulating.

Q. It says, "According to MAN
technical data, exhaust gas temperature of
the main engine of the main engines on the
MR. CHARLIE at 2300 RPMs is 1112 degrees
Farenheit."

Do you have any information that
Dr. Kornegay ever ran the boat at 2300 RPMs
that day?

A, No.

Q. "The engine seawater pump minimum
delivery requirement is 107 gallons per
minute." What does that compute into
liters®?

A. 400.

Q. And that's a minimqm delivery.
But that is at max RPM on the engine, isn't
it? When you spec out the engine, it's got
to produce that much to cool that engine,
hasn't it?

A. That's correct.

Q. And we know from our prior

discussion that if you rumn it at a lower
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1 RPM, then the pump doesn't turn as fast,

2 deocesn't produce so much water.

3 A. Correct.

4 Q. They've got this engineering

5 figured to how many gallons you need at a

6 certain RPM to cool that MAN engine; have
7 they not?

.8 A, Correct.

9 Q. All right. Let's flip on over to
10 this diagram you've got in the front here,
11| page 17. At the top of the page there, it
12 says ——.what is all this? Did you copy this
13 out of their book?

14 A. Copy all what?
15 Q. This diagram at the top of page
16 17.

17 A. That came out of this MAN engine
18 manual.

18 ‘Q. Okay. And it says Delivery
20 Quantity. Is that 400 like we were talking
21 about before?

22 A. Yes, sir.

23 Q. Okay. And then you say, first
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area raises the required velocity to over --

where did he state that?

A. In his email.

Q. Which is off the chart for
pressure loss calculation. There is a
formula, but I have to find it. Did he ever
find it?

A, . No. He wasn't asked to.

Q. Did you ever ask him to find the

formula that he's using?

A. That's not the -- he's not
referring to the formula he used, he's
referring to the formula he would use based
on this other curve.

Q. But we all know that he had to
point out that you were supplying him
incorrect information to start with before
he got it right. Didn't we cover that
vesterday? |

MR. SHREVE: Object to the form.

A. He was sent the 450-1liter hour

curve, not the 400-liter an hour curve.

Q. Why did you send him that instead
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of the correct one?

A. Because it was the preliminary
information. It was all I had on the pump
at the time. We were trying to move this

case along.

Q. Knowing that we were estimating
40" H20 vacuum before -- the new vacuum on
the pump inlet side would be off the chart.
What does off the chart mean?

A. Wouldn't have been on the graph.

Q. More thamn 55" of H20 v&cuum. The
pump would not have been able to flow 450

liters/min of water no matter how low the

head pressure was. Did I read that right?
A. Yes, sir.
Q. And that's what he told you,
right?
A, Right.
Q. Well, if I look up at that chart,

it says 400,

A, Yes.

Q. Well, you've got 450 here. You've

got 400 up here.
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Q. Well, didn't -- he said it
probably wouldn't. Did you go back and say
I don't want it to be probably, I want‘to
know?

A. No, we didn't hire John Moran.
John Moran was working as a regquest. So,
no, I did not go back to John Moran and ask
him to re-evaluate this at 400.

Q. Did you ever at any time have
anybody after you spoke with Mr. Moran do
any evaluation?

A. Yes. I'm sorry, but you're not
reading onto my next paragraph far enough in
my report. Because I think it eclears up.

Q. Several various photos of the sea
scoops and screens-were sent off by the
undersigned to Dauphin Island. This was

done in order to have the lab identify the

marine -- am I reading this right?
A, No, I'm talking about -- I'm
sorry. It's the third from the bottom

paragraph on page 17.

'MR. SHREVE: How does it begin?
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Q. So what are you saying, that the
marine growth got up into the heat_exchaﬁge,
too?

A, I believe it was throughout the
entire portion of the cooling system on that
engine.

Q. But you never looked inside of it,
did you, to see?

A. There's no way to look inside
without dissecting, cutting it. And we were

working towards that when we got stopped.

Q. Who stopped you?

a. I believe your client.

Q. What did he tell you?

A, You were representing him. You

should know.

Q. Did you ever ask to dissect the
coolers? Don't be looking at the lawyer.
You answer the question, sir.

A. We submitted to do the more result
testing on those coolers and never got an
acceptance back to move forward.

Q. Well, who did you ask that?
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1 A, I didn't ask it. Kendall Clarke
prepared a draft of his proposal to do the
3 work. And it was declined, to my

4 understanding.

5 Q. Who declined -~-

6 MR. SHREVE: Don't speculate.

7 Just tell him.

8 Q.- Who declined?
9 A, That's all I can tell you.
110 Q. You don't know, deo you? You don't

11 know if it was ever submitted, do you?
12 A. Well, no, I don't.

13 Q. And did Clarke ever ask that you

14 do scmething extra®?

15 A. Do something extra?
16 Q. Like investigate further.
17 - AL Did he ask -- I'm sorry, I don't

18 understand the question.

19 Q. Did he ever ask you to dissect any
20 part of the cocoling compartment, cooling

21 arrangement on that starboard engine, to

22 determine whether it was clogged or needed

23 further investigation to be done?
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1 A. He made it clear that it should be
2 done.
3 Q. Should be done. Okay. And do you

4 know whether or not the insurance company
5 authorized you to do it?

6 A, I was not authorized.

7 Q. Did you ever mention that in any
8 email to the insurance company that it

9 should be done?

1.0 A. It's possible.

11 Q. Where is the email, sir? Can you
12 produce that email?

13 A. It would be in my file.

14 Q. So if there's no email in the

15 file, and it ha#n‘t been produced, then it
16 never happened, right?

17 MR. SHREVE: Object to the form.
18 A. No, I'm not going to say that.

19 Because it could have been verbally

20 communicated.

21 Q. Verbally communicated to who?

22 A, It would have been to the claims

23 office.
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Q. Ckay. If they ~-- if the claims
office says that you never communicated
verbally asking that the heat exchangers be
dissected and locked into, would they be
right or wrong?

MR. SHREVE: Object to the form.

A. What I believe needs to be
clarified at this point that this matter has
already become legal, and now we're dealing
with attorneys on both sides. And I couldr
not push for anything to happen at that

point, because it was going between you guys

and Phelps Dunbar.

Q. Do you know whether any lawyer or
anybody has ever asked for the heat
exchangers to be dissected?

A. I don't know that they have or

they haven't.

Q. You certainly have not asked for

it, have you?

A. - I have asked for it to happen.
Q. And it has not happened.
A, And that's correct, it has not

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880

533



Case 1:13-cv-00458-CG-N Document 34-1 Filed 07/15/14 Page 97 of 97

10

11

12

13

14

15

16

17

18

19

20

21

22

23

happened.
Q. And what would you expect to find
if it had been done?
A

Corrosion and marine growth within

the coolers.

Q. And that would have done what?

A. It would have showed that there
was lack of maintenance being performed on

this vessel per the engine manufacturers.

Q. And would that have caused the
fire?
A. It would have contributed to the

fire, just like everything else that
contributed.

Q. If it's dissected and you don't
find that marine growth that you expect to
find in there, what does that do to your
opinion?

A. You would f£find it, because it was
on the ends, you could see it from the
external ends.

Q. So what would that do to your

opinion?
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“Atlantic, Gulf & Pacific
Marmne Surveyors and Consultants, Inc.

7946 Hapuna Place Fax/Phone: (228) 255-6024 _
Diamondhead, Mississippi 39523 Mobie: (228) 222-1275
i Lmail §: captewv@cableone.net ___ Email 2: agpmarine@live.com f

To:  Imternational Marine Underwriters Report as of Septeraber 9, 2013
1100 Poydras Street, Suite 1220
New Orleans, LA 70163-1220

Atln: Ms, Rita Boggan

Clamn # 0AB 014998 Date Assigned: 3413

Policy # B5JF02529 Survey Location: Barber Marina Elberta, AL
Date of Loss: 3-3-13 reported 3418 Allegaton: Fire .
Our File No.; 13-IMU-0176 Date Surveyed: 3-8 and 3-28, 2013

Assureds Name: Kim Komegay Vessel Surveyed: 2006 Cabo 40 Flybridge
.Vessel Name: MR. CHARLIE Owner of Vessel: Mr. Charles Adventures, L1.C

This is to cerlify that the undersigned Marine Surveyor did, at the request of Ms. Rita Boggan, One Beacon
Insurance Group, and whom it may concern; conduct an inspection of the subject vessel as it lay hauled at Barber
Marina Elberta, AL.

VESSEL PARTICULARS:

Subject vesse]l MR. CHARLIE, is an all molded fiberglass model 40 Flybridge Sportish built by Cabo Yachis, Ine.
during 2006, powered by twin MAN Diesel model R6-800 CRM (D2876 LE 423} 800-hp turbocharged in-line 6-
cylinder diesel engines, hearmg HIN# CHXJ0040]506 and Oflicial # 1188936. Vessel helm station was ouditied
with MAN engime panels lor each main engine with digital visual display and audible alarms monitoring rpim, oil
lemperature, ol pressure, coolant temperature, gear oil pressure, battery voltage and hours. Also were separate
port and starboard visual/audible alarms monitoring engine room temperature and exhaust temperature on the
steering console. The vessel was also outitted with a fire alann and engine room automated fire suppression
system with visual/audible alarm panel with manual override control at the helm station.

Tle vessel was reportedly also oulfitted with the {ollowing Navigation equipment;

Big Bay Navigation Computer - 3 monitors, 2-up at the bridge helm station and 1-down at and 17* inonilor m
salon, RF keyboard and mouse, 120 GB hard drive and Coaslal Fxplorer navigation software, Mariner Pro
Upgrade including Coastal Explorer Navigaton Chart Program:.

Furimo Nav-Net 64 mile Radar Chart Plotter black box connected to 2ud 15" Big Bay display.
Furuno GPS

Simrad AP-25 Autopilot with rudder angle indicator.

Furuno FCV 1100 Fishfiuder/fathometer w/12.1" screen and bronze thru-hull wansducer.
Furuno RD-30 Tri-Data multifunction display.

ICOM VHF with 17" anfenna.

Cellular phone 17" amtenna with signal booster.

Ritchie magnetic compass.
(See attached 2006 Cabo 40 SF layout compiled witl: notes)

- Page I of 23
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Survey Report No: I3-IMU-0176 Report Date: September 9, 2013
Atlantic, Gulf & Pacific

Marine Surveyors and Consultants, Inc.

NAVNET RADAR
CHARTPLOTTERS
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Survey Report No: {3-IMU-0176 Report Date: September 9, 2013
Atlantie, Gulf & Pacilic
Marme Surveyors and Consulants, Inc.

Barber Marina is located south of Elberta, Alabama approximately 8.2 nautical miles from the assureds’ home at
32718 River Rd Ono Island and is approximately .5 miles to the north side of Infra-coastal W aterway Marker
“74” Lautude N 30° 18’ 47" Longitude W 87° 34 10" and by highway is located at 26986 Fish Trap Road Elbexta,
Al 36530. '

This location is easily found with the navigation chart and directions via the web links found at Barber Marina’s
web sile and on Google maps.

- hitp:/Avww barbermarina.comy/Portals/barbermarina/barber_man luee ipe

hilp:/Aww barbermanna.comy/Locatiorn.aspy

hitpsy//mans.googe.conymapsPoe=U TF-8&ie=1TE-
8& g=barbertmarima+alabama&b=1& gi=us&hag=barber+marina& hnear=0x8886 734 1 {4ble 7 5:0x 55534355 3c8ece
9. Alabama&eid=0.0.505700] 75396544737 0& ei=tSEmUsO8INa2s AT [ GwCa&ved=0CHsO Blw(e

direqtly belqw)

15Ep

March 3, 2013 weather data archive at 1435-hours in Orange Beach, Alabama, was clear with 10-mile visibihty,
ambient temperature was 50°F/10°C; wind was WNW at 10.4-mph gusting to 17.3-mph and seawater surface
temperature was approximately 55°F/12.77°C. hitp:/Avew.nodenoangov/dsd/ewig/all meanT hunl

Lty /Ao smdergronnd.com/iston/aimporKIRA201 H3/8/DaibTistory. il Preg_cine=OrugesBeachfred staie=ALS e slenume=Alaluna

NARRATIVE:

Reportedly, on March 3, 2013, according to the assured’s staternent, at approximately 1430-hours (CST} after making
pre-checks on the vessel, gol underway from his house located on the south east end of Ono Istand, Alabama,
reportedly to take a ride Lo find Barber Marina, ‘%o be sure I knew how to get over there from my house on Ono
Island”, who reportedly planned to haul the vessel over the next couple of weeks to repaint the bottom, and so ihe
assured wanted Lo save his route waypoints so he could later return to Barber Marina without making wrong turns.

According to the assured, “the plan was to haud the boat out in the next couple of weeks when the ratn started to
subside to repaint the bottom. It had been over a year since I was over that way and I wanted to be sure I had
waypomnts to get back there without wrong turns.”

(Below 15 an example of the Coastal Explorer Navigation Chart Program, It takes only mirnutes o set up a detailed
route plan which gives you an automatic longitude and latitade of cach waypoint lor each tum mcluding compass
heading, bearings, distance, speed, time to go to each point and estimated time of arrival, The program will also
give you ofl course audible and visual warnings and give spoken detailed route mformation. It should also be
noled that these types of nautical chart programs give very detailed accurate information mclueding weather
conditions, water depth and other local warmings.)
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Survey Report No: 1&IMU-0176 Report Date: September 9, 2013
Adtlantic, Gulf & Pacific
Ma:me Survr: _VOIS aua’ Consw’&zmts Ioc.

Home  Voysge Plan  Merks  Sh qu,{gu Comiiiops . Vracking Fear st E
T AclwtePoute  HevetseRovle  Set Separtwe Time ytons « 8 3E 30°17.978°N 2
(nu Rwer.ALtnBa\ml.lLa I.aunr.h Hamrrmmay.AL) ; ' g
g M Toret e 20BN e e 33mns {4 D@ ! 0B7°28.045'W £
Logto  Esarng mm Yool Speed ETA TG taws. Tum . ErdPodln boks R
04 195677 19505 M §yd 6yd 150%n 1445 Oszcs Oaces  4E° ko port 17,5750 CAT70. 96 W o
03 17T I7RPM 3Byyd 387vd 150k 1446 Imh Oses 67 topot EPIZTETH DA278.0aSW g
0z ON.L°T B2ZM  03Zom CSlEmm (S0 447 tmb Oses  3Stopet ICLT.TATN (E7°27.661W £
DU OSHECT CSE.PM 04690m D.SE3nm IS0k 1449 2miny Dsws  38%lopot HPLE.DAN 067727,222 :
010 05.2°T DI74°M  M9yd LIGErm 150k 35D Imn Osecr  50° toport I0ULB255N EZF.I63W -
THTT WAL DIEm LRETe 150k 451 Imh Dists &3 lopot FPLESITN 0872720 W @
030 2615°T 26170 Z00Snm A51nm ISCkn IS0 Bmiw Ose  2itostwboard 30°1B.ZZ6N DE7S20.780W 50 ki
W7 PR ZEFM 0I9mn 3FG0M IS0k 1500 Imn Osxs 0o stabuand  HPISXDN DEI0I6SW .
005 RIFT WESM  06Mmm 454mm IS0k 1503 Imbs Osecs  27°toport HPIS.L05N CEHTIIW ; “
0I5 25T 290.1%M DSSAnm S.272om IS0k IS0 Zmis Osecs 650 ko port XPL9.067H (ETIL216W . n g
04 ZDIST 223M LAThm 628Inm IS0k 150 Smiw Dses 2 bostarboand  XP16.ISTN DATUEL20SW &
003 FBLATBACM  0340m LI 50k 1502 1mh Omes  24*boioaboad  FeLS.ZSTN SPIESTW M
o2

6T ZRAM  LI13om 7736rm 150k 1546 Sming Dsecs A7 losterboad  30UIE274N DOTOII.ESSW “WW""““‘W
B0 EZ0Brm 150k 156 2md IPIB.ZSEN DTN IB0W i
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Hand drawn by
Kim Kornegay of
his route taken the
day of the incident.
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Survey Report No: 13-IMU-0176 Report Date: September 9, 2013
Atlantic, Gulf & Pacific
Marine Surveyors and Consultaants, Inc.

According to the assured, not long after he golunderway he brought the vessel up (o speed around 20 1o 22 knots and
everything was running fine; however, he encouantered a westbound tow in the Intra-coastal W alerway which he then
slowed down and overtook the tow and then continued westerly on the MR. CHARLIE towards Barber Marina.

The assured stated that afier overtaking the (ow, lie came (o Bear Point, but was unsure of exactly which way to go and
made a wrong turn in the channel; however, soon realized this and then backiracked and made it to Hatchet Foint
Reportedily he could see Barber Marina in the distance, but proceeded slowly because he was uncertan of the water
depth and knew where the GPS showed him to be; however, stated “pou cant trust that GPS”, and so he idled up to
the Barber Marina,

Ouce at the marina, the assured reportedly numed the MR. CHARLIE around and headed back slowly in the same
direction he camne [rom and about that time, he spotied the same tow he had overtaken earlicr. So the assured decided
to wail it out and would give way to the tow which reportedly was occupying most of the chaumel as it came through
Hatchet Point. And while sitiing back with the MR. CHARLIE at idle, began praclice maneuvering int approximately
9’ of water, waiting on the tow to pass.

Alffer the tow was clear, the assured decided it was time to head home and upon putting the engines ahead and while
comiug up i ypm onto plane, reportedly the starboard main engine shut down. The assured stated that he thought
that was strange, so he put the port engine in neutral, reset and restarted the starboard engine and then synchronized
both engines and brought them up to planing speed and the starboard engine shut down againn. Once agam, the
assured thought to himnself, this sirange and he reset the starboard engine and restarted it agany, synchronized both
engines and brought them up to planing speed and the starboard engine shut down again {or a third time.

It was about this time, the assured realized that something was wrong and with the port engine running and in neutral,
with the MR. CHARLIE drifiing just to the north side of the chamel, left the helim and went downstairs to the salon (o
check the breaker panel. The assured stated he could hear the generator running, so he went back outside 1o the
cockpil deck and he opened the engine room hatch. When he did that, the assured stated that smoke hit himn in the
face and started him and so he ran straight up to the helm and hegan making “Mayday” distress calls on the VHF
radio to the USCG, reporting the MR. CHARLIE was on [ire, Jeaving the engine room hatch open.

Reportedly, USCG station Mobile replied back to the assured and took some information as 1o the location, type and
name of the vessel he was on and who was aboard, but the assured was panic stricken at this point and 1ot ahle to
remain steady on the radio with USCG. Dning his radio communications with the USCG, the assured stated that he
managed 1o get his liferafl out {rom storage on the [lybridge and down (o the cockpit deck ready to deploy, then ran
back up 10 the helm, reset the starboard engine and restarted it again, put both engine throtiles to near full aliead to
plating speed.

According to the assured, the starboard engine ran this e long enough for the MR. CHARLIE, (o cross [rom the
north side of the channel, over the Intra-coastal Waterway, (o the south side of the channel and up mto shallow water
along a deserted beach area where he planned 1o beach the vessel so he could evacuate into his liferaft. As he
approached the beach, the assured throtded back and ran down to the cockpit with the engine room hatch remaing
open and [lames reportedly coming out of that hatch, deployed his Liferafl and then abandoned ship from the MR.
CHARLIE tto the water 1o get into the Liferaft with engines and generator still rumiing.

About that time, the assured stated that he saw smoke and [lames and he heard a siren type alarm on the MR.

CHARLIE and all engines quit running. Then he spotted the Marine Police approaching from the east that came up

between the liferaft and the burning vessel and the assured said he heard alarms going off after all the engines had

stopped numiing. Not long after this, the assured left his liferaft to go ashore o the beach where he reportedly made a

911 call from his cell phone 1o report his location and afterwards the Alabama Marine Police officer Alford carne back

and picked him up. Shortly after, the USCG armived on the scene with the MR. CHARLIE, engulfed in flames.
Page 5 of 28
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Survey Report No: 13 IMU-0176 Report Date: September 9, 2013
Atlantic, Gulf & Pacific
Marine Surveyors and Consultants, Inc,

CIRCUMSTANCES:

According to the Department of Conservation & Natural Resources Boating Accident Investigation Report Case #
20130303A1189-1, at approximately 1600-hrs the location of the MR, CHARLIE was reported ai just slightly (o
the southwest of Hatchet Point on the south side of (he Inira-coastal W aterway near marker “69” near Latitude:
30 deg 18 min 23.000 sec North and Longitude: 87 deg 32 min 43.000 sec West. (See Attached Repor)

Inconsistencies were noted within the Accident Investigation Report which states that the vessel was reportedly
valued i access of $800,000, which is inaccurate. The report also states that there was only one (1) fire
extinguisher aboard which contradicts what the assured stated that there was at least four {4) aboard, 2-inside and
2-atop at the {lybridge deck. The Accident Investigation Report also indicates that the engine room hatch was
closed as apposed to what the assured stated, it was left open. The Accident Investigation Report further mdicated
that there was a Halon Fire Suppression System aboard; however, during our investigadons, no Fire Suppression
System bottle was found aboard, as will later be seen.

The charted location of where the MR. CHARLIE was beached and bumed was approximately [.48 nautical
miles {rom the entrance of Barber Marina and on a course of 110° maguetic. These same location coordinates
was given to (he undersigned by Capt Mac McLean of TowBoat US, who was also called to the scene to assist;
however, reporied that when he armived the vessel was engulled in flames. Tt should be noted that the shore side
area where the MR. CHARLIE was beached was wooded and secluded without road access, having a 1/5 mile
long pond adjacent preventing Emergency and Firefighting vehicles [rom attending to the buming vessel.

o %_S‘i‘"i;"‘* TN N0
-\ LAl R &

Baher Marina Enirance |

R

Hatchet Point

M. Charlie Beached
ADDTOX Path of Tow — ——
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Survey Report No: 13-IMU-0176 Report Date: September 9, 2013
Atlantic, Gulf & Pacific
Marine Surveyors and Consultants, Inc.

Prevailing frontal weather approaching the following day delayed salvage/towing of the MR. CTIARLIE and on
March 7, 2013, Capt Mac McLean and crew of TowBoat US, towed the vessel to Barber Marina {0 be hauled and
blocked. .
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Survey Report No:r 13-IMU-0176 Report Date: September 9, 2013
Atlantic, Gulf & Pacific
Marine Surveyors and Consultants, Inc.

MARCH 8, 2013 ATTENDANCE:

The undersigned conducted a preliminary inspection as the vessel lay hauled and blocked at Barber Marina,
Elberta, AL with the [ollowing was observed and noted;

During a short part of this preliminary inspection, the assured was noted in atiendance and did have with him in
his SUV, the lileraft which he had deployed during the incident. We did discuss briefly the events leading up to
the time of the fire.

Two (2) main engines are MAN RG-800CRM diesel 800-hp, turbo charged after cooled :and accordig o the
assured, the engiizes had approximately 350 hours each.

The entire vessel was generally consumed by fire from just above the waterline and up, leaving the vessel a
complete loss.

Starboard main engine suffered the most extensive heat/fire damage of the two main engines with alumimun the
cooling water expansion tank completely melted, (hermostat housing compleiely melted, inmer cooler lorward
housing completely melied, forward end of the oil cooler housing melted.

Starboard main engine turbo charger appears to be a potential area of origin on the inlet side which was
completely destroyed and no fragments found. The fuel service centre near the turbo was significantly melted and
Racor dual filter housing located just inboard was completely destroyed with minor [ragments found.

Starboard miain engine #6 valve cover exhibited unusual distortion (dished irward). All of the other five {5) valve
covers appeared nonnal,

Starboard main engine raw water intake stainless steel screen on the hull bottom was significantly covered in
marine growth with approximately 20% or less of the hole pateim left open, uil-restricted,

Por( main engine turbo charger mlet was distorted. The [uel service centre near the turbo was significantly melted
and Racor dual [ilter housing located just mboard was completely destroyed with minor fragments found.

Port main engiue suffered extensive heat/fire damage with the cooling water expansion tank partially melied at the
ends and the alt end of the oil cooler housing inelted on the inboard side. All six (6) of the port main engine valve
covers appeared noinal.

Port main engme raw water imtake stainless steel screen on the hull bottom was significantly covered in marine
growth with approximately 3096 or less of the hole pattern lefl open, wi-restricted,

Heavy manne growth was noted on all of the underwater appendages and runiig gear.

The generator and the reduction gears were not visible as they were buried in debris leaving the [ull extent of
dmnage unknown at this time. The extent of damage is a total catastrophic loss with 110 evidence of fire Aghting
efforts present or reported.

Salvage items: Underwater nmmning gear, shafls, shalt couplings, propellers, rudders and struts, and the trim tabs.
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(Sthd Mam Engine Sea Scoop Below) -

B
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MARCH 28, 2013 ATTENDANCE:

The undersigned conducted a joint five investigation with Mr. Gary Jones of EFI Global and with Mr. Ralph
Holloway of Middleton Marine who was present in part to assist with engine technical questions, as the vessel lay
hauled and blocked at Barber Marina, Elberta, AL with the following was observed and noted;

Debris removal began in the starboard aft engine compartment were the lowest and most intense area of hur palter
was observed. Inconsistent melfing and thermal distortion to the starboard engie metal components as compared to
the port engine metal components was a key {actor during our assessment process.

(Port & Sthd Main Engine Below) (Stbd Main Engine Below)

Significant melting of engine compartment aluminum components with isolated melting of copper indicative of
ambient temperatures in the range of 1200°F to 1980°F, approximately. These temperature readings were one ol the
indicators we relied upon in fonnulating the initial origin area theory which also included a near total destruction of
the starboard main engine fiberglass exhaust tube found in-the starboard aft bilge, while the port main engie {iberglass
exhaust fube was intact and whole, found aft of the port engine. (Ref: G. Jones, EFI Global June 28, 2013 Report)

(Stbd Main Engine Exhaust Tube Below) (Port Main Engine Exhanst Tube Below)
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Interior damage pattern indicates that the heaviest material loss from fire consumption was most concentrated at the
starboard aft engine compartment of the vessel. Fire delineation patterns were most promunent along the starboard aft
bulkhead where the generator Racor fuel filter housing was uncovered and mounting location determined by the
attached bracket. The Racor plastic bowl was destroyed and the metal housing was heavily distorted with top cover
dislodged by fire involvement. Diesel fuel released from the unit and lines apparently accelerated the fire in that area.
The close proximity of this equipment to the starboard exhiaust is the most probable explanation for the low level
damage. The generator was noted located alt and on center of the port and starboard main engines.

{Generator Below) {Generator Racor Fuel Filter Housing Below)

. i

Engiie compartiment electrical sysiem arc map analysis revealed adverse aclivity at the starboard afi section only.
Ewvidence of arcing and beading of the copper conductors at the starboard aft side versus the port aft side was apparent.
This activity was consistent with that of wiring being energized, subjected 10 heat/{lame contact with mid line melting,
indicative of resulting fire daunage, not the cause of the fire. Tlis fact is consistent with the report by the assured who
stated that the machinery was still in operation and running when the vessel was on fire and until he abandoned it.

Uncovered in the debris aft of the starboard reduction gear in the bilge was found a steel mounting brackel with two
stainless steel hose clamps remaining attached. This bracket was for mounting the engine room fire suppression
system boltle; however, the steel bottle was missing. Mounting location for the bracket at the starboard afi upper
engine rootn bulkhead was completely conswmed.

Investigations as to the cause and origin of the {ire continued with the removal of the starboard main engine from
the vessel which was performed by Baber Marina and then ransporied to Middleton Marine shop located 12
Orange Beach, AL for partial disassemblies on 4/18/18. Removal of cylinder heads 1-3-6, revealed no internal
damage to cylinders or pistons as a result of engie overheating. (See photos below)
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MAY 1, 2013 ATTENDANCE:
Removal of the port main engine seawater pump from the vessel was performed by Baber Marina and then
transported to Middleton Marine shop located 1n Orange Beach, AL for inspection. Turbocharger was removed from
the starboard main engine and was inspected with no evidence of failure present.

(Starboard Turbocharger Below)
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Port and Starboard main engine seawater cooling pumps were removed from (he engines and with cover plates
removed. Starboard pump revealed neoprene impeller blades were variously bulged and having large pieces of blades
at the outer face missing and center hub face almost fully exposed with (he neoprene separated from the center hub.
"The Port pump neoprene impeller blades were somewhat uniform with only minor pieces of a few blades missing and
center hub barely visible with the neoprene remaining attached to the center hub. Both pumps mput shafts witl: gears
were without notable wear or play, Both pumps were retained by the undersigned as evidence, boxed and labeled for
transport back

(Stbd Main Engine Seawater Pump Below) {Port Main Engine Seawater Pump Below)

On May 1, 2013, the undersigned attended the MR. CHARLIE at Barber Marina to conduct further investigaion
of the engine space with (he starboard main engine removed and of botll main engine sea scoops in which both
port and starboard scoop screens were removed for a closer inspection behind the screens and to preserved the
screens as evidence. Baber Marina supplied tools and labor to effect the removal of the two sea SCOOP SCTEels.

The starboard sea scoop screen was removed and [ound impacted with loose siliymud and charred fire debris
which had apparenily drained back down from inside the vessel through (he seawater pump intake hose that was
bumt off just past the sea valve inside the engine room bilge. This allowed water and debris to flow back out and
dow to the top of the starboard screen. Once the screen was off, intentions were (o rinse the screen with
[reshwater by Barber yard manager to remove the loose silt and debris from Lhe screen; however, instead a garden
hose with city pressure was used, which inadvertently knocked off a large portion of the soft marine growth from
the starboard intake screen. This was clearly a mistake nade by the manager and realized afterwards by the
undersigned. No photo was taken of the screen after it was [irst removed or before it was washed off.

(Starboard Sea Scoop) (Starhoard Sea Scoop Being Removed)
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{(Port Sea Scoop with Screen Removed) {Starboard Sea Scoop with Screen Removed)

Afier both sea scoop screens were removed, the undersigned bagged and labeled (he screens accordingly .as
retained evidence, During this same attendance, the undersigued did also gather the two fragimented remains of
the starboard [iberglass exhaust tube from the vessel 10 also retain as evidence which were placed inside of plastic
storage bins with covers and labeled accordingly.

On May 7, 2013, the undersigned did conduct a close examination of both port and starboard sea SCOOP SCreens
in an office environment. Both screens were photographed using various methods and angles (o document the
screen conditions, hole size and pattern and to illustrate the marine growth present on each.

MIHCH NI VEATE A Y NG Sy

LHAM 03 NERBE T A pbn oo
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Itwas determined by the undersigned that there were three (3) holes on the starboard screen which were 100% open
and two (2) holes on the port screen 1009 open. The sea scoops were indentified as Groco part # APHS-3000-2
bronze sea stramers. The screens were found (o be manufactured by Hendrick Corporation having a Groco part #93-
3000-2, stanless steel, having .125 diameter perforated holes. Both screens were found to be significantly {ouled with
marine growth and paint.

The undersigned made phone contact with Marine Exhaust Systems techmcal support who is the manufacturer and
supplier of the Cabo vessel MR. CHARLIE exhaust components; i.c. the stainless steel exlaust riser, [iberglass
exhaust swge tube with comnecting rubber boots and hose clamps. Discussions concerning seawater cooling
requirements [or the non-metal exhaust components deternnined that the design of the stainless steel exhaust riser is
based upon the engine manufacturers minimum output flow rate. Marine Fxhaust Systems components are designed
and built to meet USCG and ABS specifications. The non-metal components, i.e. the fiberglass exhaust surge tube
with connecting rubber boots are fire rated withstand temperatures of up to 259°F and beyond that will begin to [ail as
they are designed 1o operate under nommal temperatures of 120°F to 150°F, approximately. The undersigned did also
conlinm this mformation with two other marine exhaust design persons from other companies who fully agreed (hat
good water flow is imperative and if not, failure is certain of the nou-metal exhaust system components.

According to Marine Exhanst Systemns techmical support, test experiments of the non-metal components have been
conducted m the past have revealed that complete failure of those non-metal components was achieved at
approximately 350°F within minutes. The stainless slcel exhaust riser is designed and built in the principal of a
“showerhead” having a series of round holes at the discharge end of the riser pipe spraying a large volune of seawater
over the hot exhaust gas before 11 exits the riser and dwinps into the non-metal components. '

It should be noted that the Marine Exhaust Systems stainless steel exhaust riser is designed and buil¢ with a spray
patiern of the “showerhead” having more holes closer together around the upper hall of the can then (he Jower half.
This done so (hat most of the water when injected at the designed flow rate comes out of the upper Liall of the
“showerhead” and falls over the exhaust pipe opening in order (o provide an optimum cooling affect over (e hot
gases.
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When water {low volume and or pressure is restricted or reduced to the riser “showerhead”, gravity begins lo take
takes affect on the water that is flowing and as a result the water naturally drops to the lower hall of the “showerhead”.
This affect can be compare with a household showerhead, when you have good water pressure the flow pattern is
relatively even, but as you turn the pressure down by closing the valve, the water begins to drop to the lower hall of the
showerhead and will eventually tum int a steady stream of water at the lower half of the showerhead as the valve is
closed even more. Tlis same principal is true with a marine exhaust riser which looses water flow or pressure.

The illustration below are pliotos of a test stand demonstration of a stainless steel exhaust riser with water njeclion
being applying showing how the “showerhead” on the lefi works and in the right photo, Marine Exhaust Systems
components very similar to those installed on the MR. CHARLIE are shown with labels applied for reference.

At the ume of the starboard engine inspection at Middleton Marine shiop located in Orange Beach, AL, the exhaust
niser remained attached with both openings exposed at each end of the riser pipe once the turbocharger was reinoved.
It was noted that one of the “showerhead” holes located at the bottom center of the ring, was plugged up with hard
deposits.

According o the MAN technical engine data, exhaust gas lemperature of the main engines on the MR. CHARLIE, at
2300-rpm is 1112°F. The engine seawaler pump minimum delivery requirement is 107-gallons per minute at O bar
mlet pressure. Having suflicient seawater passage through the main engine to the exhaust riser is critical in order o
cool the hot exhaust gas belore reaching the non-metallic components making up the remainder of the exhaust sysiem.
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Exhaust gas volume fiow [mih]| [ 6840 | 'Seawater pump « standard
| Exhaust gas mass flow  [kg/h] | [ 2730 | | Purmp model | | Impellerpumpe ]
Delivery quantity: I'm 400
rEXhaUSt back pressure [mbar] I I 80 ] at 0 bar in ei%n’it'{ Eﬁ”g;r back pressure[ in} —

| Exhaust gas temperature  [*CJ|[ 600 | Power input W] 20 ]

Without proper cooling water [low and or adecuate waler pressure (o the exhaust rser with the engiiic rulling, is
certam cause for a fire 1o starl in the down line non-metal components. The physical evidence remaining of the
destroyed starboard fiberglass exhaust tube, points towards an exhaust systemn cooling water failure.

The pieces of physical evidence collected along with all pertinent design data collected by the undersigned conceniing
the MAN engine and seawater pump, Marine Exhaust Systems design, Groco sea strainer design and the
Groco/Hendrick screen design data, was all turned over to Dr. Kendall Clarke, who was hired to assist underwriters in
this matter as a metallurgical consuliant.

D, Clarke did perform digital photo analysis of both the port and starboard sea scoops screens i order to deternuie
the total open area remaining on each of the fouled screens. This was done by comparison using a new sea scoop
screen purchased from Groco by the undersigned and provided to Dr. Clarke for this purpose. It was determined by
Dr. Clarke that the lotal open area of a new screen, after deductions were made for the framework of the scoop body,
that total open of the new screen as installed, is 17.6 square inches. Dr. Clarke determined that the starboard sea
scoop screen has an open area of 3.55 square inches or 1/5 (209%) of the designed as compared with a new clean
screen. The port sea scoop screen was determined by Dr. Clarke 1o have an open area of 3.85 square inches or
approximately 1/4 (26%) compared with a new screen.

Inquiry by the undersigned was made to the sea scoop sereen manufacturer, Hendrick Corporation, to design
engineer Mr. John Moran, with regard 1o flow rate caleulations based on preliminary data on the MAN niain engiie
seawater pump with regards to minimun flow rate requirements using 450 liters per minuie. U sing that data as a
starting point to determine screen {low rate, he stated, “that open area raises the requured velocity to over 640 fi/min
wich 1s off the chart for pressure loss calculations - there is a formula but I would have to find £, but I'do know that
the flow resistance roughly Increases cxponentially with velocity. Knowing that we were estipating 40" H20 vacuim
before - the new vacuum on the pump inlet side would be off the chart for pump operation (more than 557 of HS0
vacuumy). The pump would not have been able to flow 450 Jiters/min of water 1o matter how low the head pressure
was.

After the mitial communications with John Morat, Dr. Clarke had conduct his photo analysis of the starboard scoop
screen and this mformation along with the updated MAN pump data received was provided (o John Moran.
According (o Mr. Moran, “the screen was too clogged io flow the required amount of water (400 J/min or 450 Ymin)
required for the engine. The pressure Joss would be too great for the pump to overcome. Ulnless the pwmp is made
to operate at 2 higher vacuum, it probably wouldn’t flow enough water.”

Discussions with Dr. Clarke conceming the starboard 1nain engine oil coolers and heat exchanger, the undersigned
has raised the question as to the conditions of those components whicly are highly susceptible to fouling and corrosion
[rom which seawater passes. A previous visual inspection by the undersigied of the main engine heat exchanger and
gear oil cooler, which were both loose from the engine, revealed evidence of {ouling and corrosion; however, at tha,
particular time the undersigired was not able to determine the full extent of the f ouling and or corrosion. It has not
been determined if further inspection of those coolers will be performed; however, we reserve the right 1o atiend such
an inspection, should that occur. Fouling in marine seawater coolers applications is inevitable and routine maintenance
1s often required in order to reduce or avoid potential problems with the machinery in which the coolers are volved,

Several various photos of the sea scoops and screens were sent off by the undersigned to Dauplin Island Sea Lab
m a non-formal manner via email, withowut the lab being made privy (o the circumstances involving the MR.
CHARLIE. Tlus was done in order (o have the lab indentify some of te marine growth present on the sea
scoops and screens. The results cane back in a non-forinal manor via email reporting that various types ol marine
growth was present on all photos sent to the lab. Handwritten labels were used in doing so. (See the photos below)

Page 17 of 23

Member: SAMS, -ABY.C.-NAFL - TAMI - ASNE,



Case 1:13-cv-00458-CG-N  Document 34-2  Filed 07/15/14 Page 19 of 24

Survey Report No: 18- IMUL0176 Report Date: Septernber 9, 2013
Atlantic, Gulf & Pacific
Manne Surveyors and Consultants, Inc.

STBD ON I

ERE S LSV EY

LiheH ERnen
£ Yo, pihny
”

The undersigned did also obtain from Middleton Mariite the MAN engine Maintenance Plan which gives a

comprehensive outline of what is required by the engine maker on a yearly, 2-year and 4-year basis.
{See atlached MAN Mainlenance Plan)

Every Year
M1 Checking

Engine exterior for loss of ofl and coolant

Coolant lever '

Concentration of antiffecze anti-corrosion agents

Engine oil level - gearbox oil level

Engine alarms

Funectioping of instruments

Coolant hoses for leaks

Fuel Iines for leaks

V-beit tension, retightening if necessary V-belt(s)

Condition of impeller

Water hose clamps, pipe connections and bolts for security, retightening if neccssary
Algnment of the shaft spstem-In the event of abnormal vibrations, since the clastic engine mounts may have
settled,

Every 2 Years
Al Cleaning

Intercooler / charge-air pipes / turbocharger
Heat exchanger (pipe cluster)

Every 4 Years

A2 Changing

Coolant

All hoses (e.g. fuel supply and return lines, gearbox oil cooler)

Once the respective number of operating hours has been clocked up (sce page 10), the aforementioncd
maintenance work M1 to M6 is to be carried out by an MAN-authorized workshop.

Jobs Al and A2 due every year or every other year must be performed itrespective of the number of operaling
houwrs clocked up at the respective time,
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It should be noted that based upon the service reports obtained from the assureds repairers over the last 4 years, that
none of the items listed in the MAN engine Maintenance Plan were performed. According to the assured, he has
never changed the impellers on the engine pumps and he further stated that everything was working correctly on the
vessel on the day of the incident when he left the dock.

Below are parts taken from Examination under Qath of Dr. Kim Kornegay with referenced page nurbers where
these can be found.

FPg 202

Q. And i you prohibit the intake of water to the cngines enough, either by paint or by growth, then you can

damage the engrnes. Yeah?
A. Not necessarily.

. No? You don't agree with that?
A Tdonk agree vath that.

P 220 '

Q. Have vou ever changed the impellers out on either of the main engines?
Pr221

A, No

Q Sounds like you're pretty meticulous about the boat in terms of the maintenance. I they did it youd know
about it
A Yes.

Q. What do you know about exhaust censors versus waler cooling censors on your display? Are they different?
Are they the same?

P 229

A. Idon't know.

Q. Are there any exhaust heat censors and/or alarms on your main engines?
A. To my recollection, I've had - I've had some fanits and some alarms go off in the past that bave been repaired.
- And to my recollection, one of them was an exhaust censor that was bad.

Q. When was that?
A. I'dontrecall, Ralph replaced 1t It was a - he told me it was a bad sensor. There was nothing wrong with - it
was exhaust ~ if I remember correctly, it was exhaust gas temperature.

Pe224
Q. Were they working correctly at the time you set out of Ono in March on your top?
AE ng was working correctly.

Fg 233
I knew what my GPS showed me. But you can' trust that GFS,
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Itis commonly known in the marine industry that wom or damaged impeliers can cause systemn failure or engine
breakdowns. Directly below is from Johnson Pumps which is the impeller nsed by MAN Diesel along willy a
photo of the MAN seawater pump installed on the engie with a new impeller installed and puinp cover removed.

Impeller pumber
09-8148B

» Neoprene
(for cooling}

¢ replaces
Jabsco 21676G-
0001

s+ [Furope &
17936-0001
USA

Below are Lhe trouble shooting steps [rom Johnson Pump concerning neoprene impellers.

Troubleshooting Your Flexible Impeller Pump

Low flow: :

HReduced flow will occar when the impeller Is damaged,

Bowed, missing, worn or ripped blades (sce picture) will reduce flow.

A worn cam, wearplate or cover plate will also reduce fow.,

The replacement of these parts, when worn, normally cures the problem.

Another cause of low flow 1s an air leak. This can occur anywhere along the suction line, within the sea siraier, or
within the pump.

Check all hoses, hose clamps, fittings, gaskets and the pump water seal,

Not priming: A¥ of the causes of low flow described above can also prevent the pump from priming,

How to prevent impeller failure:

The main causes of premature impeller failure involve running the pump dry, with a restricted suction or with a
blocked discharge.

Confirm your injet seacock Is in the open posttion before engine start. You would be surprised how ofien this
simple step Is forgoiten,

Regularly clean your suction strainer and confirm all old impeller blades are removed when replacing vour
impeller.

These steps will reduce the majonty of system flow resirictions.
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COST:
As previously meuntioned in this report, the Accident Investigation Report states that the vessel was valued in
access of $800,000.

According to the assured i lis sworn statement, he believed the vessel was worth $1,000,000.00.

The undersigned noted that the MR. CHARLIE was found on these Yacht Brokerage websites apparently listed
for sale;

Oodie Marketplace - $499,900.00 Frank Gordan - $499,900.00 Boat Trader - $699,990.00

The undersigned has conducted a search and found that there are othier similar 40 CABO Sportfish vessels listed
for sale in close price range as the MR. CHARLIE was Hsted.

Estinated Market Value at the tine of the incident: $525,000.00
Amount of Hull Insurance: $800,000.00 Deductble: $16.000.00 (less depreciation)
SURVEYORS NOTES:

The undersigned has noted a number of circumstances mvolving this incident which are inconsistent and have raised
suspect to this matter.

One being that the value stated by the assured of what the vesse] was worth and the amount stated on the police repont,
both bemg highly over mflated compared to tlhie vessel market value,

Also, the fact that the location in wlich the assured decided to beach the vessel was remotely secluded away [rom any
direct shore side access. Furthermore, in of lieu of tuming the vessel around and going back to Barher Marina when
the engine started presenting a problem or by simply stopping and checking the engine (o see what was happeing,
mstead the assured kept pushing the engine, restarting 1t for a fourth time and running it hard, alter the fire was
discovered.

‘Why was the engine room hatch left open once smoke and [ire was discovered and no attempt made at discharging a
fire extinguisher into the space with four (4) reportedly aboard or not setting off the manual override on the Halon
systei, i1l were lustalled. All peculiar when the assured was so adamant about doing the maintenance; conducting his
“pre-flight checks” and that “everything worked” when he left the dock on a cool Suniday afternoon by himsell

And why was it necessary (o go find Barber Marina when doing could so easily be doue with the nicely outlitted
navigation systems installed aboard to rely on, tied to the dock from at home.

We reserve the right to supplement and or amnend this report should new or additional information be made available.
Survey made, signed and submitted without prejudice to rights and/or interests of whom it may concem.

Respectfully Submitted
Alanac, Gulf & Pactfic
Marine Surveyors and Consultants, Ine,

Guy P. Plaisance, Surveyor
=T

B |

Society of Accredited
Marine Surveyors, Inc.®
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ATTACHMENTS:

1.) Digital Photos within report

2.} 2006 Cabo 40 SF compiled with notes

3.) Service Reports from MR, CHARLIE past inaintenance

4.} Groco Sea Scoop and Screen data sheets

5.} MAN Engine Repair Manual

6.) MAN Eugine Maintenance Plan

7.} MAN Engine Technical Data sheet

8.} G.Jones, EFI Global June 28, 2013 Report

9) Dr. Kendal Clarke Screen Analysis - 3 emails

10.} Hendrick -John Moran Screen calculations - 3 emails

11) Hendrick Calculator hip Ao hendnckavehiproducts.com/figehnicaldnfo/autocad-drawing-loolsfope n-arra-caleulators
12.} Marine Exhaust Systems liggn://vwvww narine-exhaust.com/

13.) Dauphumn Island Sea Lab Analysis - 1 email

14.} Big Bay Navigation Invoice

15.) Examinaton Under Oath Of Dr. Kiin Kornegay with Exhibits
16.) Natural Resources Boating Accident Investigation Report

17.} 3 Yacht Brokerage lisiings of the MR, CHARLIE
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OPINION:

It is the opinion of the undersigned that the damage sighted was recent in nature, of cominon cause and could
reasonably be atributed to a fire on or about March 8, 2013 at 1600-hours, as alleged.

It is the further the opinion of the undersigned that the fire resulted due (o the lack of required maintenance on

the starboard main engine per the manufacturer’s recommendations and by the excessive amount of marine
growth on the starboard sea strainer screen.
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Marine Surveyors and Consultants, Inc.

7946 Hapunm Place FaxPhone: (Y98} 955-6094
Diamondhead, Mississipp: 39525 Mobile; (228) 292-1975

Ema

1l 1: captpainv@ceableone net Eanall 2; aepmarine@live.com

April 18, 9014
Allen T, Graham

William E. Shreve, Jr.

Phelps Dunbar, LIP

P.(3. Box 2727

Mobile, Alabama 36652

Our Job File #13-IMU-0176 ER

Re: Atlantic Specialty Insurance Company, Plaintf], -

Vs,

Mr. Charlie Adventures, LLC, and Kim P, Komegay, Defendants.
Civil Action No. CY-13-458-CG-N

Dear Sir, i ‘
Pursuant to the requests of Phelps Dunbar, LLP, counsel representing the claimants, Atlantic Specialty
Insurance Company, Underwriters at Interest; to provide my opinions as o the cause of loss and my opinions
for which the prevailing circumstances ivolving such matter exist, please consider the [ollowing:

The undersigned marinie surveyor is a licensed master mariner with over 34 years of combined experience in
vessel navigation, management, operations, new construction, yepair and inspection within the Maritime and
Shipbuilditg Industry, of conunercial vessels, military vessels and yachts, having much recent experience as
marine surveyor mmvolved with claims on like vessels for which this complaint is made.

Furthermore, the undersigned has worked in the capacity of both a yacht captain and a shipyard project
manager, during which I did oversee the operations, management, and the construction of yacls, [rom 1984
until 1994, aud over the last thirteen years, have performed many various types of marine surveys ou muliiple
vessels; L.e., rcluding nmerous yachis with like equipment installed on flie subject vessel, "MR. CHARLIE",
with several of which eases involved yacht fires and other cases mvolving conunereial vessel fires,

From June, 2001 to the present, the undersigned has been gainfully employed as'a marine surveyor providing
prolessional services to the maritime mdusty.  Attached are Exhibits A and B which are true and correct
copies ol my curricalum vitae and my fee rates with lerms.

The undersigned did originally receive (his assigmment on Mareh 4, 2018, and in preparation of this report the
undersigned did review, all of the documents, photos, manuals, specifications, data, as listed below, including
but not limited (o, all of the documents previously provided regarding my reporting of this matter found m the
AGY Marme File 13-IMU-0176; :

L) AGP Marine Survey File 13-IMU-0176 (Previously provided items I thre 18 listed below)

2.} 2006 Cabo 40 SF compiled witl: notes

3. Service Reports from MR. CHARLIE past maintenance

4.) Groco Sea Scoop and Screen data sheets

5.) MAN Engine Repair Manual

6.) MAN Engine Mamtenace Plan

7.} MAN Engine Technical Data sheet

8.)  G.Jones, EFI Global June 28, 2013 Report

9.} Dr. Kendal Clarke Screen Analysis - 3 emails

10.) Hendrick =John Moran Screen calculations - 3 emails

11} Hendrick Calculator htipifwwwe hendrickarchproducts.comstechngeal-lfofuioesd-drawinmools onen-nremcalenlaion

12.) Marine Fxhaust Systems hitp/Aawwanarine-exhaust.com/

Page 10f 9
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Report: 13-IMU-0176 ER Date: April 13, 2014
Atlantic, Gulf & Pacific
Marme Surveyors and Consultants, Inc.

13.) Dauphin Island Sea Lab Aunalysis - 1 email

14.) Big Bay Navigation Invoice

15.) Exanumation Under Qath Of Dr. Kim Kornegay with Exhibits

16.) Natural Resources Boatng Accident Investigation Report

17.) 3 Yacht Brokerage listings of the MR. CHARLIE

18.) Barber Marina nine (9} storage invoices and two (2} esthnates

19.} Digital Photos within tis report

20.} MAN Engine Layout (found in MAN Eungine Repair Mannal pgs 18-19)

21.} MAN Engine Schematic diagram of cooling system {found in MAN Engine Repair Manual pg 21)
22.) MAN TFault Table {found in. MAN Engine Repair Manual pgs 18-14)

23.) AGP-Cabo 40 Man Fuel System Layout PDF {ile

24.) AGP-Stbd Gear Oil Cooler - Sibd Screen PDF lile

25.) AGP-Sthd Gear (il Cooler PDF file

26.) Smithsonian Marine Station hitps/Awnwvasims.si.eduwfrispec Hvdroides elesans.hin
27.} AGP-Port Screen PDF [ile

28.} AGP-Sibd Screen PDT file

29.) Gull' Coast Hatteras, LIL.C Invoice No 360 Date 7/15/11

30.) Boat Test-Cabo 40

31.) MotorBoating-New Cabo 40

32.) Intemational Yachtsman - Moving On Up

DESCRIPTION OF M/Y "MR. CHARLIE"

Subject vessel is an all molded [iberglass and composite model 40 Flybridge Sportfish, powered by twin MAN
Diesel model R6-800 CRM (D2876 LE 423) 800-hp turbocharged in-line Gcylinder diesel engines having the
{ollowing particulars:

Vessel Name: "MR. CHARLIE"

TEIN: CHXJ00401506

Flag: Untted States

Official Number: 1188930

Lengtl: 40.2 i

Breadih: 15511

Depih: 7.4

Year Built: 2006

Place Buily: Cabo Yachts, Inc, Adelanto, CA
Hull Designer: Michael Peters

Gross / Net Tonnage: 30/ 24

Hailhng Port: Perchidio Key, FL,

Owners / Operators: Mer. Charlie Adventures, L1.C

Vessel helm station was outlitted with MAN engine panels for each main engine with digital visual display and
audible alarms mounitoring rpm, oil temperature, oil pressure, luel pressure, coolant temperature, gear oil
pressure, battery voltage and hours. Also were separate port and starboard visual/audible alarms monitoring
engine room temperature and exhaust temperature on the steering console. The vessel was also outfitted wity
a fire alarm and engine room automated lire suppression system with visual/audible alain panel with nanual
override control at the helim station.

Page 20f 9
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Report: 13-IMU-0176 ER ' Date: Apnl 13, 2014
Atlantie, Gulf & Pacific
Marine Surveyors and Consultants, Inc.

The vesselwas reportedly also oulitied with the [ollowing Navigation equipment;

Big Bay Navigation Computer - 3 monitors, 2-up at the bridge helm station and 1-down at and 17" monitor in
salon, R keyboard and mouse, 120 GB hard drive and Coastal Explorer navigation sofiware. Marjner Pro
Upgrade meludg Coastal Explorer Navigation Chart Program.

Furuno Nav-Net 04 mile Radar Chart Plotler black box connected to 2nd 15" Big Bay display.

Funmo GPS

Simrad AP-25 Autopilot with rudder angle indicator.

Furuno FCV 1100 Fishlinder/fathometer w:12,1" screen aud bronze thru-hull tansducer.,

Furuno RD-30 Tri-Data mulifunciion display.

ICOM VHF with 17 antenna,

Cellular phone 17" antenna with signal booster.

Ritelne magnetic conypass.

(Rei'erence 2006 Cabo 40 SF layout compiled with notes, Boat Test-Cabo 40 file, MotorBoating-New Cabo 40
file, and International Yachtsmarn - Moving On Up lile; for complete vessel design and features details)

CIRCUMSTANCES:

Reportedly, on March 3, 2013, according (o the owners statement, at approximately 1430-hours (CST) alter
making pre-checks on the vessel, got underway rom his house located on Ono Island, Alabama. Reportedly
this trip was 1o take a ride to find Barber Marina, and during the wip and while enroute back home, not far
from Barber Marina, encountered starboard engine problems resulting in the engine stalling three (3)
consecutive mes, reportedly withoul any engine warnings, indications or other or alarnns sounding, when (he
vessel caught fire and burned sighilicanty, consuming the vessel 1o just above the waterline throughout. (See
AGP Marine Survey Report 13-IMU-0170, dated September 9, 2013, lor specific details.)

According to the Department of Couservation & Natural Resources Boating Accident Investigation Report
Case # 20130303A1.189-1, at approximately 1600-Irs the location of the MR, CHARLIE was reported at just
slightly to the southwest of Haichet Point on the south side of the Intra-coastal Waterway near marker “69”
near Latitude: 30 deg 18 min 23.000 sec North and Longitude: 87 deg 32 min 43.000 sec West, This
partcutar location chosen by the owner 1o beach the vessel during this fire incident was remotely secluded
away {rom any direct shore side access. (See Attached Accident Investigaton Report # 20130303AL.189-1)

Inconsistencies within the Accideut Investigation Report, states that the vessel was reporiedly valued in access
ol $800,000; however, according 1o the owner in lis sworn statement, he believed the vessel was worth
$1,000,000.00.

During my wvestigation, it was noled that the MR. CHARLIL was found on three (3) Yacht Brokerage
websites listed [or sale as [ollows; Qodle Marketplace - $499,900.00, Frank Gordan - $499,900.00 and Boat
Trader - $699,990.00.

Also noled within the Accident Investigation Report, 1t states that there was only one (1) fire extinguisher
aboard which contradicts what the assured sialed that there was at least four (4) aboard, 9-inside and 2-atop at
the {lybridge deck. The Accdent Investigation Report also indicates (hat the engine room hatcly was closed as
apposed (o what the owner stating, it was left opei. The Accident Investigation Report [urther indicated that
there was a Halon Fire Suppression System aboard; however, during our investigations, no Fire Suppression
System bottle was Tound aboard. .

Furthermeore and according to statement given by the owner, there were {lames reportedly coming out of the
open engme hatch when he deployed his liferali and abandoned ship from the MR. CHARLIE, with engines
and generator, reporiedly all still running.

Page 3 of 9
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Report: 13-IMU-0176 ER Date: Apil 13, 2014
Atlantic, Gulf & Pacific
Manne Surveyors and Consultants, Ing.

REMARKS:

Durning the undersign’s imvestigation attendances on the subject vessel beginning back on March 8, 2013, an
inspection was made on all of the hull bottom and there was heavy accumulations of marine growth present
with no evidence of any recent scraping on the vessel underwater running gear and or on the underwater
appendages, particularly none on the main engine sea water intakes. What was obvious to me was long term
marine growth that had apparenty been growing since the last reported dry-docking in July 2011. (See AGP
photos, Stbd Screen PDF file, Port Sereen PDYF [ile and Gulf Coast Hatteras, LLC Invoice No 360 Date
7:/15/11)

Tt should be noted that the propellers and lower portions of the struts were relatively clean of marine growth
which is consistent with the reported ‘bagging” of those items performed by the owner to prevent growth {from
occurring. It was also noted that the anodes were mostly eaten away, deteriorated and on (he rudders and
propeller shafling, anodes were completely caten away and missing.

Paue dof 9
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Report: 13-IMU-0176 ER Date: Apul 18, 2014
Adantic, Gulf & Pacific
Marine Surveyors and Consultants, Inc.

Furthenmore, during my investigation attendance on (he subject vessel and or of the staboard main engine
aller removed, no evidence was found on the starboard main engine [uel system COMPOLIENIS CONCerning any
[ailurés and or leaks. All fuel components were mspected, examnined to the extent possible without removals
and or disassemblies of the components.

There was no evidence found that indicated any fuel leaks existed or were present on the main engine or
generator at the time of the fire, particularly fuel leaks that would have contiibuted o the fire origin, iuitally.
Or in simpler terms, no assoctated fucl leaking on the starboard main engine before the fire started. (Refer to
attached PDF file Cabo 40 Man Fuel Systemn Layout)

Additonally, all of the starboard main engine fuet conponents as they are arranged and installed are located
on the port inboard side of the engine with the exception of the fuel rail, jectors and connecting steel {uel
lines, which are located m the valley on top of the engine more towards the inboard port side. (Rigit hall side
looking [rom forward (o all)

There is no uel components located close to, or around the turbocharger area on these engines, and the
turbocharger, 15 located at the opposiug starboard afi outboard side at the rear of the engine. The turbocharger
1s closer 1o the exhaust riser and FRI* exhaust wbe. (Left side rear looking forward o aft)

Fage 5o 9
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Atlantic, Gulf & Pacific
Marine Surveyors and Consultants, Tne.

Schematic diagram of fuel system

< Rail & Tank

=+ Hand pump & Fuel distribuior

A High-pressure pump 4 Fuel distributor

@ Fuel prefifter #4ith water separator “ Fuel Service Centre {FSC)
g Fuel return 43 Infector

Fire consumption was most concentrated at the starboard aft engine compartment of the vessel with heaviest
matenial Joss from. Fire delineation patterns were most promment along the starboard alt bulkhead where the
generator Racor [uel Llter housing was uncovered and mountng location determined by the attached bracket.
The Racor plastic bowl was destroyed and the metal housing was heavily distorted with top cover dislodged by
fire mvolvement. Diesel fuel released [rom the unit and lines apparently accelerated the five in that area, The
close proximity of this equipment to the starboard exhaust is the most probable explanation [or the low level
damage.

Lngine compartnent electrical system arc map analysis revealed adverse activity at the starboard afl section
only. Evidence of arcing and beading of the copper conductors at the starboard afl side versus the port aft side
was apparent. This activily was consistent with that of wiring beig energized, subjected to heat/flame contact
with nud line meling, indicative of resulting fire damage, not the cause of the [ire.

Page 6 of 9
Member: Member: SAMS-ABY.C-NAFI-IAMI-ASNE



Case 1:13-cv-00458-CG-N Document 34-3 Filed 07/15/14 Page 8 of 10

Report: 13-IMU-0176 ER Date: Aprll 13, 2014
Adantic, Gulf & Pacific
Marine Surveyors and Copsultants, Inc,

The port and starboard FRP exhaust ubes were recovered [rom the fire debris by the undersigned and were
retained as evidence. The port FRP exhaust tube was found completely ntact with some negligible buming
exhibited on the outer [iberglass which is associated with the resuling surrounding fire (lames}. The starhoard
FRP exhaust tbe was found almost completely destroyed with evidence it remaining which consisted of the
opposing ends of the tube {the nlet and oudet connections) for (he exhaust. There was extreme consumption
of the fiberglass tube, evidence a calastrophic laiture of the starboard exhaust tube as a result of localized
mfense heat and bummg (flames}, and (ube appeared bumt from the inside out. {Reler to AGP exhaust tube
photos)

Considermg the theoretical and physical evidences consisting of the excessively fouled seawater scoop intake
screen, the main engmie pump performance curve/flow rate specificadons and ealeulations performed, gear
(transmussion)} ol cooler lound fouled with obvious marine growth present and visible, starboard FRI exhaust
tube burnt ends remainmg, and combined with the area of origin burny pattern found, All of this evidence
collectively, depicts Urat there was cleardy insullicient seawater cooling {lowing trough the starboard main
engine (o cool (he non-metallic exhaust systemn components, causing exireme catastroplic {ailure of those
exhaust compouents; 1.e., the meling and burning of the rubber boot hose connections to the FRP exhaust
tube,

Sthd Gear Oil Cooler
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Report: 13- IMU-0176 ER Date: Apni 13, 2014
Atlantic, Gulf & Pacific
Marine Surveyors and Consultants, Inc.

Marme Crowth
noted al several
are

It 1s concervable how this fire could have casily spread so rapidly considering reponts by the owner, that when
he stopped the vessel and opened the engine hatch he saw smoke, He then left the hatch open and retumed
back up (o the flybrndge to speed up the engines and headed the vessel towards the shoreline where he finally
ended up.

The action of opening and leaving the hatch open, would constitute substantial increased airflow into the
already burning engine room and by increasing engine speed afier, significantly inereased the level of exhaust
heat and escaping exhaust hot gases into the starboard alt area of the engine room. Basically fanming and
lueling the fire inlo a rage so that when the vessel grounded a few minutes Iater with engines sull running and
after owner abandoned ship, shortly therealter was engulfed in Qames. This is evident by the reporting of the
vessel owner and the photos and video taken by Capt Mac McLean when he first amived onto the scene.

What is ol conceivable, is how it is possible (hat the starboard engine was exlubiting some sort of problem
such that it was stalling, shutting dow, yet there was reportedly no problems showing on the engie panel, no
fault indications, no warnings and no alarms, according to e owner. However; afier he abandoned ship, he
heard engines shut down and then alarms sounding. (Reler to MAN Fault Troubleshooting Table for more
detals)

Page ol 9
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Report: 13-IMU-0176 ER Date: Apnil 13, 2014
Atlantic, Gulf & Pacific
Marine Surveyors and Consultants, Inc.

CONCLUSIONS and OPINIONS:

Througls carelul consideration and further evaluation by the undersigned of alt of the evidence on [le; T
subinit the following conclusions and opinions as 1o the cause and origin of the fire aboard the MR.
CHARLIE on March 3, 2013.

1} No evidence was observed or discovered that would mdicate the source or main cause of the fire was
electrical in nature.

2) No evidence was ohserved or discovered that would indicate the source or main cause of the lire was [rom
any pre-existng fuel leak.

3} Bsullicient seawater flow through the siarboard main engine cooling system resulted in the excessive rise in
exhaust femperature, causing the hot exhaust gas to burn and ignite into a fire, beginning with non-metallic
exhaust system components. This fire was greatly exacerbated by the starboard main engine coltimung 1o ru,
expellng 300° F (o 1100° T exhaust heat and gases into the local surrounding area of the starboard alt engine
roony, quickly meling the closely mounted generator diesel [uel filier Racor plastic bowel, thus providing a
substantal amount of accelerint, diesel fuel onto the already burning hot exhaust {ive.

4) No seraping of marine growth had occurred within months, and possibly not since the previous dry-docking
ol the vessel, evident by the amount, uniformity aud types ol marine growth lound; i.e., barmacles, calcareous
tube worm, oysters, red algac and encrusting bryozoans (moss), all of these nmmed marine growth as
determined by Dauphmn Island Sea Lab, were present on all of the underwater hull appendages, and were
growing on the outside and inside of the engine seawater scoops and sereens and inside through the rest of the
engine seawater cooling system. (Refer 10 AGP Sthd Gear Qil Cooler - Sthd Screen)

5) Little to no maintenance was perlormed by the owner or by outside mechanics on the MR. CHARLIE
mam engines, evident by the siatement given by the owner as to what he has or has not lhiad performed on the
engines, the service maintenance records made available and what is recommended in the MAN Maintenace
Plan; i.e., with specific reference o engine alarins, cooling water pump, luel systen and cleaning and servicing
heat exchangers and oil coolers. These are all contributing [actors to excessive heat build up over a short
period of Gme rumnig from his Ono Islad home 1o Barber Marina and are (e canse of the sole cause of
fire. (Refer to MAN Engiue Maintenance Plan)

The undersigned reserves the riglt to amend and/or supplement this report, should additional infonmation be
made available.

Respectiully Submiited,

Adlante, Gulf & Pacilic Marine
Surveyors and Consultants, Inc,

Capt. Guy P. Plaisance, AMS #942
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5 \ 3010 Lakeland Cove
—{ F I SuiteE -
A_s Flowood, MS 39232
TF: 830-803-0701
G lob al Tel; 601-956-1590
: Fax: 601-956-7410

Complex Issues « Sofid Solutians wwwefiglobal.com

FIRE INVESTIGATION

Report One

INSURED: Dr. Kim Kornegay
LOSS LOCATION: Intracoastal Waterway

: Orange Beach, AL
DATE OF LOSS: March 13, 2012
CLAIM NUMBER: OAB014998
EFI FILE NO: 94201-05906
Report Date: June 28, 2013
Prepared For: International Marine Underwriters

1100 Poydras Street, Suite 1220
New Orleans, LA 70163

Attention: Rita Boggan

THIS REPORT FURNISHED AS PRIVILEGED AND CONFIDENTIAL TO ADDRESSEE..
RELEASE TO ANY OTHER COMPANY, CONCERN OR INDIVIDUAL IS SOLELY
THE RESPONSIBILITY OF ADDRESSEE.
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ASSIGNMENT

The assignment to conduct an origin and cause investigation of a 2006 Cabo 40
pleasure boat was received on March 19, 2013. The physical examination commenced
on March 28, 2013 and was completed on that date. However, continued research and
consultations with other experts continued throughout the investigation.

ENCILOSURES

36 Photographs with description

Boating Accident Investigation Report-Dept. of Conservation & Natural Resources
Cabo 40 product literature

Guif Coast Haftteras service records

Middieton Marine service records

Boat Trader ad for Mr. Charlie Adventures

Groto strainer scoop

NoOMkwh =

FIRE SCENE EXAMINATION

A systematic scene examination utilizing a method consistent with the guidelines of
NFPA 921 was conducied. The fire scene examination was performed on March 28,
2013. The inspection was conducted at Barber Marina in Elberta, Alabama. The boat
was moved to this location following the fire event.

The burned boat was photographed and a field diagram was prepared at that time,
Access to the property was provided by representatives of Gulf Coast Hatteras, the
custodian of the premises. Admittance to the grounds and premises was through the
monitored gates. Present and participating in the investigation was Marine Surveyor
Captain Guy Plaisance and Ralph Holloway of Middleton Marine. A safety survey
uncovered no hazardous conditions that preciuded the examination process from
occurring. Initial reports indicate there were no injuries or fatalities involved in this loss.

There were no specific or appreciable alterations to the wessel following its
extinguishment and movement to this dry dock facility. However, the fire did cause
significant damage to the entire boat and for this reason, background information about
the loss and events leading up to the fire was essential to the investigation. In addition,

- significant research regarding the engine/exhaust operating system was important to this
effort as well. The eyewitness to the event is the insured and he did provide the following
detailed information about the loss.

“On Sunday, March 3, 2013 | had planned to take my Cabo over to Barber Marina to be
sure | knew how fo get over there from my house on Ono Island. The plan was to haul
the boat out in the next couple of weeks when the rain started fo subside to repaint the
bottom. It had been over a year since | was over that way and | wanted fo be sure | had
waypoints to get back there withouf wrong furns. Plus, the boat needed to be run as it
had not been out of the slip over the winter. Early Sunday morning, the wind was
blowing hard out of the north. The tide was low which makes it tough to get over to the
- channel. The forecast was for the sky to clear and the wind to subside in the early
afternoon. So I decided fo do all the house chores in the morning and take the boat out
in the afternoon, if the forecast was right.

File No.: 94201-05906 2 July 03, 2013
Insured: Kim Kornegay _ Claim No.: OAB014998
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Around 2:00 PM the conditions looked good. The lide was up and the wind was down.
So just before 2:.30 PM and aiter all my preflight checks were done | started the engines.
Both engines started right up. As they warmed up | did nolice that the starboard engine
was idling about 15 RPMs slower than the port engine. I did nof think much about thal,
as both engines were running smooth. However, in hindsight | had never experienced

either engine running at different RPMs at idle. Typically, both engines would turn 599
RPMs at idle.

No problem out of the slip, very routine, | headed toward Barber Marina. When [ got fo
the Intercostal, | synced the engines and throttled up. Nothing unusual, however there
was some vibration, which | atfributed to growth on the running gear. | kept the RPMs
down fo avoid unnecessary vibration and was running about 22 knots. | did make a
wrong turn, but corrected and marked my waypoints. | got to Barbers and turned around
to go back home. As | headed back towards home and looked ahead | saw a barge and
fug coming through Hatcher Point. The wind was from the north and he was crabbing
into the winds. | was in no hurry, so [ just sat there in the shallow flats and watched him
move through. | don't know what fime it was or how long it took him to get clear. [ was
Jjust thinking that | wanted to allow him plenty of roorn and waited untif he went on by.

When he was clear, | synced the engines and throttled up. As | came up on plane, the
starboard engine quit. | thought that was odd. I put the port engine in neutral, reset the
starboard engine and started it back up. If started up,; | synced again and throftied up.
The starboard engine died again. | thought this is really strange. | went back to idle on
the port engine, reset the starboard engine and started it back up. It started; | synced
again and throliled up. As I started to come up on plane, the starboard engine quit for
the third time. Now | knew something was not right. | put the port engine back o idle and
went down lo see what was going on. | got down to the cockpit and thought | would
check the breaker panel. So | opened the salon door and looked at the breakers.
Everything looked OK. | checked ali the breakers. Nothing looked unusuaf on the panel. |
closed the salon door. I then thought | would check the engine room. | turned and
opened the engine room hatch cover. When 1 did smoke hit me in the face. Obviously, it
startled me and | ran up the steps back fo the fly bridge and sent out a May Day on
channel 16. The Coast Guard answered and | told them | had an emergency and
needed help. | don't remember what was said but | do remember telling them that | was
going fo try to beach the boat.

1 stopped transmitting and | reset the starboard engine, restarted it and pointed the boat
to the south side of Hatcher Point. When | throttlied back, things were happening fast at
this time. | remember pointing the boat toward the beach but not too fast. [ ran down the
stairs to the cockpit and a lot of smoke was coming out of the engine room. The life raft
started to inflate and | looked over my shoulder and that is when |1 first saw flames
coming through the engine room hatch. | pushed the fife raft overboard and jumped on
top of it and heard a siren going off and the engines stopped. | heard no engine sounds

as | drifted toward shore.”

It was documented the distress call was placed at 4:00 PM on March 3, 2013 and
responding was the Alabama Marine Patrol, U.S.Coast Guard and Tow Boat U.S. The
location in question is depicted in photograph 1 which was reporiedly taken from a cell
phone. It depicts open flames with major destruction having already occurred when the
picture was taken. The location appears to be a somewhat remote seiting along the

File No.: 94201-05906 7 3 : July 03, 2013
Insured: Kim Kornegay Claim No.: OAB014998
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[ntracoastal Waterway with the banks in sight. The fire had burned unimpeded with no

evidence of successful fire suppression and it was moved to Barber Marina by Tow Boat
u.s.

The property affected by fire is a 2006 Cabo 40 fly bridge sport fishing boat with Hull
Identification Number US-CHXJ0040J506-Z3347. According to Boat Trader, it is a
premium midsize convertible with only 350 hours. Principle features include upscale two
stateroom interior, roomy cockpit with large capacity live well, rigging center, in deck
fish/storage boxes, engine room access door and twin MAN diesel R6-800 CRM marine
engines. The modified V-hull is 42'10” in length and 15'9" beam with a fuel capacity of
550 gallons. A copy of the Boat Trader ad is enclosed.

This owner-utilized boat is moored at the insured's local residence on Ono Island while
he reportedly maintains a second home and professional business in Prattville,
Alabama. The exact distance he had traveled when the fire occurred has been difficuit to
measure with estimate ranges of eight to ten miles noted with a time estimate of 60-90
minutes.

" The boat had burned to a height just above the water line effectively destroying the main
cabin, galley, stateroom and head. Exterior examination revealed the raw water intake
strainers on the port and starboard sides of the hull were covered with marine growth.
The growth on the starboard intake was significant and could have inhibited the water
inlet flow to adequately cool the engine. Material loss indicates the fire was most
concentrated to the mid (engine compartment) portion of the boat. This finding is
consistent with the observations of the insured. With the engine hatch cover left open
following the fire's discovery, this provided an unobstructed avenue of fire travel beyond
this location.

Interior damage pattern analysis indicated the fire had originated within the engine
compartment. Advancing from the area of least damage to the area of greatest fire
involvement revealed the fire was concentrated at the aft end of the starboard Man
diesel engine. The flames breached the upper section of the compartment while the floor
system was stable enough to walk on. Fire patterns increased toward the starboard
turbocharger intake side, fiberglass exhaust tube and #6 valve cover. The smoke did
spread throughout and the generation was consistent with the type and volume of the
available fuel load.

Fire demarcation patterns were most prominent along the starboard aft bulkhead where
the generator Racor fuel canister was affixed by mounting brackets. The bowl was
destroyed and the metal canister was melted and was dislodged by fire involvement.
The release of fuel from the bowl and lines did accelerate the fire growth. The close
proximity of this equipment to the starboard exhaust is the most probable explanation for
the low level damage. The generator is located aft and center to the starboard and port
engines. Damage to equipment is a result of exposure by the oncoming flames.

Systematic debris remova! began in the engine compartment where the lowest and most
intense area of burn was noted in the aft starboard section. The disproportionate melting
and thermal stress to the starboard exhaust and engine components, as compared to
those on the port engine, were a factor in the assessment process. Temperature
gradients decreased as distance away from the area of origin increased. Uniform melting

File No.: 94201-05906 " 4 July 03, 2013
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in the engine compartment of aluminum metals places the ambient temperatures in the
range of 1180 degrees Fahrenheit with isolated melting to copper raising it to 1980
degrees. These temperature readings were one of the indicators relied upon in
formulating the origin area theory and included the destruction to the starboard exhaust
tube, while that for the port engine was found somewhat intact in the aft bilge.

Arc map analysis of the engine compartment’s electrical system disclosed adverse
activity at the starboard section only. Evidence of arcing and beading to the copper
conductors at the starboard versus the port engine was evident. This activity is
consistent with the wiring being in an energized state when subjected to external flame
contact. The mid line melting is indicative of it being damaged as a result of and not a
cause for the fire.

As viewed from the overhead, the valve covers do show a directional burn pattern that
emanates from the aft end of the starboard engine as compared to the port. The overall
evaluation of the physical evidence does correspond with the testimonial evidence
presented by the insured regarding the events leading up to the loss.

Following the formation of an opinion as to the fire origin area, efforts were then directed
towards identifying the ignition or heat source for the loss. The most probable ignition
theory has been identified as a release of hot gases from the starboard exhaust tube.
According to Boat Owners Association of the United States, 24% of boat fires were
started by propulsion systems overheating. The most frequent factor involved an intake
or exhaust cooling water passage obstruction.

Insufficient water flow through the engine to the exhaust riser from a clogged strainer
could result in an exhaust tube failure. The engine cooling water is supposed to lower
the internal exhaust gases (900-1100 F) to an acceptable level for the exhaust elbows
and tube. Exhaust risers are a maintenance item that will only last for so long because of
their extreme exposure to corrosive water and extreme temperatures. If the coolant flow
is low and your raw water temperature exceeds 130 degrees F, you can get trace
amounts of salt in the water, which transfers to solids and a buildup on the riser spray
head, which could get clogged. An exhaust tube failure could result from the hot gases
not getting completely cooled where there are voids in the spray pattern of the riser. In
this particular case, Middleton Marine did remove the exhaust riser and one opening in
the shower nozzle was found clogged. This single obstruction should not have
significantly affected the cooling process by itself. However, the marine growth on the
external hull intake strainers and running gear were evident and are indicative of delayed
maintenance and coincides with the upcoming plans to have the boat brought in for
cleaning and painting. With growth on the running gear one might experience vibration
when the boat is in gear, loss of RPMs, black smoke coming from the exhaust, lack of
ability to draw water through the intakes, increased fuel consumption and if these
symptoms are ignored, it could iead to an overheated engine. Several of these
indicators were reported by the insured at the time of loss.

Evidence indicates disproportionate marine growth on the seawater intake scoop
screens for the starboard 'strainer. The hull strainer with access door is manufactured by
Groco and is a model APHS with perforated series strainer. According to Groco, the
scoops are to be mounted with the thru-hull fitting at the extreme aft end where the
hinged clean-out access door is located, not forward of the door as in this installation. It

File No.: 94201-05906 5 _ July 03, 2013
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was also noted that at some point in time, the screens were painted, which could have
reduced the inlet flow combined with the marine growth. These two issues must be
clarified by the insured to determine potential responsibility for each.

Captain Plaisance did remove both strainers and in the process of doing so, some of the
soft growth/debris was dislodged. He also noted the over spray of the anti-fouling paint
at that time and did take photographs of it. The question at hand is whether CABO
caused the overspray and strainer installation during its construction or was this done
during its last haul out and cleaning.

Inspection of the seawater pumps revealed the impeller in the starboard side was
disproportionately damaged as compared to the port one. Visual inspection of the ftwo
impellers disclosed greater material loss and fragmentation to the starboard impeller.

A side by side comparison of the port and starboard FRP exhaust tubes disclosed an
obvious distinction in damage to each. The port tube is generally intact with the shape
and contour of the tube retaining its original design. However, there is a significant loss
of product at the starboard tube with it severed and crumbly to the touch. The distinction
in damage to the impellers, exhaust tubes, valve covers and wiring provide the basis for
the origin area hypothesis.

To quantify the amount of seawater restriction, the strainers were delivered to Dr.
Kendall Clark, a metallurgist in Mobile, Alabama. Dr. Clark was also provided the water
pumps with impellers in place and the exhaust tubes for the port and starboard engines.
The materials testing by Dr. Clark will provide the scientific basis for the ultimate fire
cause determination. Until that testing is complete, the investigation remains active and
continued contact with Captain Plaisance and Kendall Clark will be maintained to
expedite the completion of the testing.

DETERMINATION OF ORIGIN AND CAUSE

Fire pattern analysis coupled with witness information indicates the fire originated in the
engine compariment in the vicinity of the aft end of the starboard engine. The preliminary
evidence indicates a significant restriction in the seawater flow to the starboard engine
cooling pump. That water is required to lower the internal hot exhaust gases (900-1100
degrees F) in the FRP exhaust tube to a normal operating level (190 degrees F). The
fiberglass tube is rated at 259 F and is connected to the exhaust riser and FRP tube with
rubber boots. The weak point in this system is at the connector and a release of these
hot gases is capable of igniting nearby combustibles common to the origin location.

The most probable ignition theory involves the release of these searing gases as a result
of a restriction of the cool water flow due to the marine growth. Under this theory,
circumstances bringing ignition and fuel together would have resulted from a delayed
maintenance issue. Until the scientific materials testing has been completed by Dr.
Clark, the cause for this fire is being classified as undetermined.

File No.: 94201-05906 6 July 03, 2013
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COMMENTS

The investigation remains active and continued contact with Captain Plaisance and Dr.
Clark will be maintained to complete any remaining tasks in an expedited manner.

The conclusions drawn in this report are based on a total analysis of the information
collected during the investigation. Information or data that becomes available at a later
date may justify the modification of the results and/or conclusions previously provided.

If | can be of further assistance, or if additional information is required, please do not
hesitate in contacting me.

Gary W. Jones

Gary W. Jones, C.F.l., CFEI
Senior Fire Investigator
(228) 219-9346

File Status:  Active

Peer review by:;

Dave Berry, Tr.

Dave Berry, Jr. CFi, CFEI
District Manager
Jackson, MS

(800) 809-0701
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ASSIGNMENT

The assignment to conduct a fire origin and cause investigation was received on March
19, 2013. The physical examination of the fire damaged 2006 Cabo 40 commenced on
March 28, 2013. It was conducted in accordance to the recommendations of NFPA 921,
Following that examination, continued research into-the loss has occurred with close
consultations with Captain Guy Plaisance, metallurgist Kendall Clark and octher
functional area experts.

INVESTIGATION

On June 28, 2013 a first preliminary report was issued based on information currently
available and analyzed at that time. The subseguent investigation followed the
systematic approach that is based on the scientific method which forms the basis for
legitimate scientific and engineering processes including fire incident investigations.

Based on an overall evaluation of the physical and testimonial evidence, it was
concluded the fire had originated in the engine compartment. The origin area was further
refined to the aft starboard section. Temperature gradients decreased as distance away
from this location increased. A comparative damage analysis disclosed disproportionate
melting and thermal stress to the starboard exhaust FRP tube and engine components
as compared to those of the port engine/exhaust. In addition, Dr. Kornegay reported the
first visual signs of smoke were emanating from the engine compariment.

At the time of the issuance of the first report, a hypothesis was developed through the
process of inductive reasoning. The ignition theory involves an insufficient water flow
through the engine to the exhaust riser from a clogged screen/strainer. The engine .
cooling water is supposed to lower the internal exhaust gases (800-1100 F) to an
acceptable level for the exhaust elbows and tube. Exhaust risers are a replaceable
maintenance item that will last for so long because of their extreme exposure to
corrosive water and extreme temperatures. If the coolant flow is low and your raw water
temperature exceeds 130 degrees F you can get salt in the water transfer to solids and a
buildup on the riser spray head could get clogged. An exhaust tube failure could result
from the hot gases not getting completely cooled where there are voids in the spray
pattern of the riser. In this particular case, Middleton Marine did remove the exhaust riser
and one opening in the shower nozzle was found clogged. This single obstruction should
not have significantly affected the cooling process by itself. However, the marine growth
on the external hull intake Hendrick screen, Groco strainer and running gear were
evident and are indicative of delayed maintenance and coincided with the upcoming
plans to have the boat brought in for cleaning and painting. With growth on the running
gear one might experience vibration when the boat is in gear, loss of RPMs, black
smoke coming from the exhaust, lack of ability to draw water through the intakes,
increased fuel consumption and if these symptoms are ignored, it could lead to an
overheated engine. Several of these indicators were reported by the insured at the time
of loss.

Evidence indicated disproportionate marine growth on the seawater intake
scoop/screens for the starboard 'strainer. The hull strainer with access door is
manufactured by Groco and is a model APHS with a perforated series strainer.
According to Groco, the scoops are to be mounted with the thru-hull fitting at the

File No.: 94201-05906 2 September 10, 2013
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extreme aft end where the hinged clean out access door is located, not forward of the
door as in this installation. It was also noted that at some point in time, the Hendrick
perforated screen was painted, which could have reduced the inlet flow combined with
the marine growth. Through a review of Dr. Kornegay's examination under oath (EUQ) it
was learned that he and his son were the last persons to have removed and/or painted
the strainers/screens.

Barber Marine employees did remove both strainers and in the process of doing so,
some of the soft growth/debris was dislodged from the screen. Also noted was the
presence ¢f over spray of anti-fouling paint at this time. Even with dislodging of some of
the soft growth, the screen was substantially covered with marine growth which was later
calculated by Dr. Clark as to the actual coverage by it. The Marine growth was further
categorized by its type by Dottie Byron, M.S. of the Dauphin lsland Sea Lab.

Inspection of the seawater pumps also revealed the impeller in the starboard side was
disproportionately damaged as compared fo the port impeller. Visual inspection of the
fwo impellers disclosed greater material loss and fragmentation to the starboard
impeller,

A side by side comparison of the port and starboard FRP exhaust tubes disclosed an
obvious distinction in damage to each. The port tube is generally intact with the shape
and contour of the tube retaining its original design. However, there is a significant loss
of product at the starboard tube with it severed and crumbly to the touch. The distinction
in damage to the impellers, exhaust tubes, valve covers, wiring and engine components
provide the basis for the origin area and initial cause hypothesis.

The scientific method requires that all data collected be analyzed and if the investigator
lacks the expertise to precisely attribute meaning to that data, outside assistance should
be sought. In this case, the testing of the hypothesis through deductive reasoning was
coordinated and accomplished through Captain Guy Plaisance. Functional area experts
including Tom Eliiot and Ralph Holloway of Middleton Marine, metallurgist-Dr. Kendall
Clark, John Moran of Hendrick Manufacturing, Dottie Byron of the Dauphin Island Sea
Lab and other individuals consulted by Captain Plaisance, all provided technical
assistance to avoid expectation bias. A hypothesis can be tested either physically by
conducting experiments or analytically by applying scientific principles in “thought
experiments.” In this case, analytical evaluation by the experts using industry standards
and like materials used on the Mr. Charlie provided scientific data to substantiate the
theory that insufficient intake water flow due to the clogged strainer/screen led to the
fire's inception. Captain Plaisance will address the findings of each expert in his report
to you.

DETERMINATION OF ORIGIN AND CAUSE

Damage pattern analysis indicates the fire originated in the engine compartment in the
vicinity of the aft end of the starboard engine at the FRP exhaust tube. The evidence
demonstrated a significant restriction in the seawater flow. Sufficient flow is required to
lower the internal hot exhaust gases in the FRP exhaust tube to a safe operating level.
The fiberglass tube is rated at approximately 259 degrees F and is connected to the riser
and tube with rubber boots. The weak point in this system is at the connector and the
release of hot gases here was adequate to ignite available combustibles in the

File No.: 94201-05906 3 September 10, 2013
Insured: Dr. Kim Kornegay ' Claim No.: OAB014998



Case 1:13-cv-00458-CG-N Document 34-5 Filed 07/15/14 Page 5 of 5

compartment, The calculated restriction in the cool water intake flow was attributed to
the substantial marine growth on the strainer/screen and was a contributing factor to the
fire's inception.

COMMENTS

The instructions in this assignment have been completed. No further activities are
anticipated and the file is being closed.

The conclusions drawn in this report are based on a total analysis of the information
collected during the investigation. Informaticn or data that becomes available at a later
date may justify the modification of the resuits and/or conclusions previously provided.

If | can be of further assistance, or if additional information is required, please dc not
hesitate in contacting me.

Gary W. Jones

Gary W. Jones, CFIl, CFEI
Senior Fire Investigator
(228) 219-9346

File Status: Closed

Peer review by:

Dave Berry, Ir.

Dave Berry, Jr. CFl, CFE!
District Manager
Flowood, MS

File No.: 84201-05806 4 September 10, 2013
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Case Number: CV-13-458-CG-N

REPORT OF GARY W JONES, CFI, CFEl
INTRODUCTION

| have been retained by International Marine Underwriters to provide
expert testimony in the referenced case relating to the origin and cause
of the fire. The purpose of this report is to disclose my professional
background and experience, the materials subject to my review and my
expert opinion in accordance with Fed. R. Civ. P. 26{a){2}{B). This report
and enclosures summarizes my opinions given the information available
to me at this time. If | receive additional relevant information, | reserve -
the right to prepare a supplemental report incorporating this new
information.

OPEINIONS

A complete statement of my opinions and the basis and reasons for
those opinions are set forth in the June 28, 2013 and September 9, 2013
EFl Global Fire investigation Reports, a true and correct copy of which is

enclosed herewith as Exhibit A. Additionally, a synapsis of those opinions
expressed, includes but are not limited to the overall evaluation of the physical and
testimonial evidence as well as consultations with functional area experts. It was
concluded the fire had originated in the engine compartment at the aft starboord section
at the exhaust tube/elbow. This opinion is based in part ol damage patiern temperature
gradients decreasing as distance away from this location increased. Additionally, a
comparative damage analysis disciosed disproportionate burning and thermual stress to
the starboard exhaust FRP tube, valve cover, impeller and adjacent engine components as
compared to those of the port engine and exhaust. Arc map analysis of the engine
compartments, electrical system also revealed adverse electrical activity at the aft

- starboard section,

The cause for the fire is a result of insufficient intake seawater flow that js necessary to
lower the internal hot exhaust gases in the exhaust FRP tube ond elbow to o safe and
acceptable operating level. The fiberglass tube is rated at approximately 259 degrees F
and is connected to the riser and tube with rubber boots. The weak point in this system is
at the connector and the release of hot gases here represents a significant hazard,

It was concluded the lack of required maintenance and the marine growth on the external
hull intake strainer/screen contributed to the reduced intake water flow that resulted in
the failure of the exhaust tube. The escaping gases then ignited nearby combustibles that
eventually involved the entire boat. The basis for this ignition theory is the exclusion of
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other ignition theories, physical damage patterns on the boat, photographic
documentation and the anafytical evaluation and interpretation of the evidence by
industry experts Dr. Kendall Clark, John Moran of Hendrick Manufacturing, biologist Dottie
Byron, Certified Marine surveyor Guy Plaisance and Marine technicians Tom Elliot and
Ralph Holloway

DATA CONSIDERED

The facts and data considered in the formation of my opinions are set
forth in the EF! Global Fire Investigation Reports dated June 28, 2013
and September 9, 2013 and their enclosures. In addition, the
independent research and consultations with and by Guy Plaisance, Dr.
Kendall Clark, Tom Elliot, Ralph Holloway, Dottie Byron and John Moran
were considered,

EXHIBITS USED TO SUMMARIZE OR SUPPORT OPINIONS

The exhibits that will be used to summarize or support my opinions are
the enclosures to the EFI Global Fire Investigation Reports of June 28,
2013 and September 9, 2013 and the enclosures depicted in Guy
Plaisance reports and in\}estigative materials,

QUALIFICATIONS/PUBLICATIONS

My qualifications can be found in my Curriculum Vitae enclosed
herewith as an exhibit.

PRIOR EXPERT TESTIMONY

1. Deposition; Rufus Allen-Alfa Mutual Insurance v. Camping World. CV 2009-000542.G0
Circuit Court of Houston County, AL

2. Deposition: Fire Insurance Exchange/Kelley v. Presley Electric Service. CV 10-1506

- Circuit Court of Mobite County, AL

3. Deposition; Allstate Insurance/ Menendez v. Oasis Water & Kentwood Water, US
District Court, Gulfport MS

4. Deposition; American Wholesale Furniture v. Hartford Insurance. CV 561833 19 J1DC
East Baton Rouge Parish, LA.

5. Deposition; Robert Breazeale v Travelers Insurance (Kitchen & Bath). Circuit Court of
Baldwin County, AL

6. Deposition; David Mincin v. United Nationa! Insurance 19 JDC Est Baton Rouge Parish,
A
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VII. COMPENSATION

My hourly rate for deposition/trial testimony is $175.00 per hour

regardless of the gutcome of this matter.
vﬁ oA 14

Gary W. Jones, Clﬁl/CFEI Date



Case 1:13-cv-00458-CG-N Document 34-7 Filed 07/15/14 Page 1 of 5

EXHIBIT 7

GUY PLAISANCE’S CURRICULUM VITAE



Case 1:13-cv-00458-CG-N Document 34-7 Filed 07/15/14 Page 2 of 5

January 2, 2014

CURRICULUM VITAE Page 1 of 4

Guy Pierre Plaisance
7946 Hapuna Place

Diamondhead, Mississippi 39525

Drate of Birth:

Educafion - Traming:

Safety Training:
Electronics Training:

February 20, 1958

1976 - Graduate, Covington High School, Covington, Louisiana.

1979 - Iouston Marine Training Services, Kenner, Louisiana,

Course - 100-ton passenger vessel operator and un-mspecied towing vessels, radio and

racio telephone operator,

1983 - Houston Marine Training Services, Kenner, Louisiana.
Course - Masler 1000-ton (owing vessels near coasial.

1985 - Houston Marine Training Services, Ketmer, Louisiana.
Course - Master 1600-ton near coastal, radar ploting and navigation.

1986 - Boyle & Boyle Agency, New Orleans, Louisiana.
Course - Louisiana Life and Healds Insurance Laws

1991 - Louistna Marine & Petroleurn Institute, Houma, Louisiana.
Course - Advanced radar plotting, firefighting, lilesaving and bridge electronic navigaton.

1993-1994 - LA Tech College/Young Memorial, Morgan City, Louisiana,
Course - Master Oceans Celestial Navigation.

3/2007 - Intemational Associaton of Marine Investigators, Panama City, FL.
Cowrse - Marie Iuvestigator traiming.

272008 - Intemational Associadon of Marine Iuvestigators, Baton Rouge, LA.
Course - Marine Iuvestigalor raining,

8/2008 - Mariime Defense Swategy, LLC, Baton Rouge, LA.

Course - Vessel Security Officer raining,

1072009 - Society of Accredited Marine Surveyors, Houston, TX.
Course - Maiie Suwveyor (raining seminar.

8/2010 - Martin International, Inc., Laplace, Louisiama.
Course - Radar Observer Unlinited.

9/2010 - Houston Marine Traiing Services, Kenner, Louisizna.
Course - GMDSS mnd radio telephone operator.

10/2010 - Society of Accredited Marime Surveyors, Ft. Lauderdale, FL.
Course - Marine Surveyor training.

Vessel Security Oflicer, First Aid, Lilesaving, CPR and Firelighting.

Radar, Sonar, Lorau, Global Positioning System, Dynamic Positioning System, VIIF
Radio, Single Side Band Radio, GMDSS and ROV,

Continued Education: Over the last 5 years 1 have earned a total of 135 continuing education credis.

. EXHIBIT
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CURRICULUM VITAE: GUY PIERRE PLAISANCE Page 20f4

Experience:

9/04 (o Present - Adantic Gulf & Pacific Marine Surveyors and Consultants, Inc. ; Diamondhead,
Mississippy; President of Marine Surveying and Consuliing company providiug professional
services inclading narine transportation, inspections, nvestigations, legal assistaice, and project
managemens, o manume companies, mstraice comparies, law firms, nancial institutions and
private individuals.

61010 111 ~ N, Bisso & Son, Inc., Melairie, Louisiana; Master ahoard a 4000-Hp (owing
vessel conducting ship docking on the Mississippi River and towing of offshore barges, foreign
and domestic.

7/08 to 2/10 - Belle of Batou Rouge Casino, Baton Rouge, Louisiana; Master aboard a 1500
passenger paddlewheel casino vessel operating on the Mississippi River.

6:01 (o 8729/05 - Rivers and Gulf Marme Surveyors, Inc., Harvey, Louisiana;

Mariue Surveyor providing professional services mcluding inarine inspections, mvestigations, legal
assistance, and project management {o mariiime compaies, insurance coinpanes, law fimms,
Inancial wstitutions and private mdividuals.

395 10 5701 - Friede Goldman Halter, [uc., Gulfport, Mississippi; Project Manager on a variety
of vessel new design projects, new vessel and driiling rig consiruction projects, including service
repawrs and modificatious.

8/90 1o 3/95 - Swiliships, Inc., Morgan City, Louisiana; Project Manager on yacht and military
new coustiuction projects. Sea Trial Training oflicer on Coastal Mine Humnter program.

10/87 10 890 - Viva, Inc., Bridgeport, Connecticut; Shipyard Manager al a new conslruction
[acility fabricating custom aluminum yachts including service repairs aud modilications to
vessels. Yacht Project Manager {or the construction ol custom almminum ABS Certified high
speed sport yachis,

5780 to 9/87 - Burrus Invesunent Group, New Qrleans, Louisiana; Yacht Caplain on a
privately owned motor yacht used for entertaining clients and guests including vessel
management,

4/85 {0 5/86 - Calstar Marine, San Francisco, California; Master aboard a 93 [oot, 3300
horsepower tractor tug with a Z-drive propulsion system conducting towing of olfshore driling
ngs and ship docking, foreign and domestic.

4/84 (0 4/85 - New Orleans Paddlewheels, New Orleans, Louisiana; Captain/Chief Mate
aboard a 1000 passenger paddlewheel vessel operating on the Mississippi River during the
1984 World's IFaur,

2/80 to 3/84 - Halter Marine Group, Inc., New Orleans, Louisiana; Managing Yacht
Caplam/Sales Representative of custom-built aluminwn sport fishing yachits, including
marketing, advertising, operations, vessel maidenance and vepair, entertaning custoners and
corporate executives.

3777 10 1/80 - Petrol Marine/Penrod Drilling Co., Houma, Louisiana; Master Mate aboard
anchor handhing, supply vessels and crewboats servicing the offshore oil industry in the Gulf of
Mexico.

10,74 10 3,77 - Cheramie Bros Botruc Co., Golden Meadow, Louisiana; Deckhand /
Engineer/Mate ou various ollshore supply vessels in the Gulf of Mexico.
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Memberships:

Certifications:

Safety Training:

Electronics Trainmg:

Current Licenses:

Former Licenses:

Expert Work:

Expert Testimony:

Society of Accredited Marine Susveyors (SAMS)
Iterational Associadon of Marine Investigators (IAMI)
Amerncan Boal mid Yacht Council (ABYC)

American Society of Naval Engimeers (ASNLE)
National Association of Fire Investigators {NAFT)

Accredited Marine Surveyor (SAMS)

International Associalion of Marine Investigators (former Director ol MS)
Vessel Security Oflicer

Unlunited Radar Observer

STCW-95 FEndorsement

GMDSS Radio Operator

Vessel Security Officer, First Aid, Lilesaving, CPR and Firefighting,

Radar, Sonar, Loran, Global Positioning System, Dynamic Positioning System,
VHF Radio, Single 5ide Band Radio, GMDSS and ROV,

115, Merchant Mariue Officer as Master of Steam or Motor Vessels of
1600-gross/3000-ITC tons Upon Oceans (5" Issue} in contimnuity,

Unlimited Deck Rating, Able Bodied Seaman mcluding Oilier/Wiper/Lileboat.

1.8, Merchant Marine Oflicer as Master of Freight & Towing
Vessels ol 1000-gross tons Upon Oceans 200 miles.

LS. Merchant Marine Oflicers as Master of Steam or Motor Vessels of 500-
gross tons Upon Oceans 200 miles.

Operator of Passenger Vessels of 100-gross tons upon Inland and Coastal
Waters, not more that 100 miles olfshore.

Operator of Un-inspected Towing Vessels upon the Great Lakes & Inland
Waters of the T.S.

Life and Health Insurance Agent in the State of Louisiaia.

Performed consulting services on numerous legal cases over the last twelve (12)
years pertainiug 1o; personal injury, loss of life, mechanical fatlure, fire,
collision, sinking and striking incidents, many of which cases have setted;
however certain cases remaining active and pending.

In the last 5 years I have testified as an expert witness in court or by deposition
in tie following cases:

DATE CASE DESCRIPTION
8,09/09 Saunders Yachts Issued expert report,
Vs, testified by deposition

Great American Ins.  US District Court
Baldwin County, AL
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January 2, 2014
CURRICULUM VITAE: GUY PIERRE PLAISANCE, Page 4. of 4
DATE CASE DESCRIPTION
9/29:11 Coastal Dnlling Co.  Issued expert report,
Vs, testilied by depostion
St Mary Parish 16th Judicial Distriel Court
St. Mary Parish, Louisiana
1021718 . Memiek/G. Vaughn Issued expert report,
Vs. testified by deposition
Denet Towing United States District Court

Ilastern Dastrict, Louisiana

Over the last thirteen (13} years as a marine surveyor, ] have conducted
hundreds of marine survey mspections and invesigations, including preparing
many expert reports and have been qualified by the courls as an expert on
vachts, diesel engines and navigaon and I have also testilied in state and federal
court on several other expert cases not Hsted above,

Publications: None at this ume,

(End CV)
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EXHIBIT 8

EXCERPTS FROM GARY JONES’ DEPOSITION
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IN THE UNITED STATES DISTRICT COQURT
FOR THE SOUTHERN DISTRICT OF ALABAMA

SOUTHERN DIVISION

CIVIL ACTION NO: Cv-13-458

ATLANTIC SPECIALTY INSURANCE
COMPANY,

Plaintiff,

MR. CHARLIE ADVENTURES, L.L.C.
and KIM P. KORNEGAY,

Defendants.

DEPOSITION TESTIMONY OF:
GARY W. JONES

ORIGINAL

TIME: 9:10 a.m.

REPORTED BY: Daphne M. Cotten, CSR

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880
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1 0. So if their subsequent

2 calculations or subsequent evidence is

3 incorrect, then you would have to revert

4 back to your original opinion as the fire
5 _being undetermined, as you stated in your
6 June 28th report, would you, sicr?

7 MR. SHREVE: Object to the form.
8 A, What you have to do when you're
9 following a scientific method is if the

10 hypothesis that you had formed changes in

11 any way, you go back and re-evaluate all the

12 other evidence.

13 Q. But you had delayed your opinion
14 from undetermined until you could rest on
15 Dr. Clarke's further investigation and your
16 consultation wifh Guy Plaisance.

17 My question to you is if they're
18 wrong, then you have to go back to your

19 undetermined status, don't you, sir?

20 AL ¥es.

21 Q. Okay. Let's go on to

22 Determination of Origin and Cause.

23 "Sufficient flow is required to lower the

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MORILE, ALABAMA 36652
(251) 379-0880

28
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EXHIBIT 9
DR. KENDALL CLARKE’S REPORT OF APRIL 9, 2014
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METALLURGICAL CONSULTING
1146 Leroy Stevens Rd., Suite A

Mobile, AL 36695

Phone: (251) 639-3433

Fax: (251) 639-3105

email: kelarke@metalconsult.com
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Metallurgical Analysis
Corrosion

Welding

SEM

Failure Analysis
Fracture Mechanics

EVALUATION OF FOULING ON SEA WATER INTAKE SCREENS

Project 13-106
Report Prepared by C. Kendall Clarke, Ph.D., P.E.

Date: April 9, 2014

1.0 Background

A 40 foot Cabo sport fisher, M/V Mr. Charlie, burned to the water line. We were asked

to measure the percent reduction in flow area on port and starboard sea water intake screens.

Sea water is pumped into the vessel for engine heat exchangers and to cool the exhaust on

Mann diesel engines used to power the vessel. This effort also included visual inspection of

the sea water pumps and starboard engine and associated heat exchangers,

The following materials were provided or reviewed for this report:
a. Port and starboard sea water intake screens

' b. Port and starboard sea water pumps
c. Port and starboard sections of exhaust

d. Pictures taken by Capt. Plaissance
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¢. Inspection of starboard engine on 8/16/13

2.0 Results

The starboard and port sea water intake screens are shown as received in Figures 1-4.
Considerable marine fouling including oyster shells was observed on both screens. Each
screen was photographed digitally with back lighting and photographically enhanced to
increase contrast between open holes and screen material. The images were the analyzed in
an image analysis system (Able Image Analyser) to calculate the percentage open area, A
new, unused screen was used as a base line. The basic input images are shown in Figures 5
and 6. A steel scale used to calibrate image size can just be seen in Figure 6.

The new, unused screen had an open area of 17.6 in’. The port screen had an as
received open area of 3.55 in® for a reduction in open area of 80%. The starboard screen
open area was 3.85 in” for a 78% reduction in area. These reduction numbers are probably
low for conditions before the fire because the fouling has reduced its volume as a result of

drying out.

3.0 Opinions

The following opinions were based upon observation and measurement of the screens,
mspection on the starboard engine, and over thirty years of experience with corrosion and
fouling in heat exchangers in fresh and salt water systems.

a. The intake screens had a measured, dry condition, reduction in available intake area
of 80 and 78%. The actual reduction in flow area was most probably greater in
service because much of the fouling is gelatinous in nature.

b. Local back bay waters are notorious for fouling heat exchangers tubing. Stagnant
conditions are the worst case for fouling growth. Both observations on the one '
i_nch diameter tube exchanger and other experience with similar exchangers leads

me to believe these exchangers were seriously fouled before the fire.

METALLURGICAL CONSULTING
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c. The heat exchangers down stream of the intake screens presented their own

significant contribution to flow rate of the required sea water for exhaust cooling.

4.0 Compensation

Fees for Kendall Clarke are $350/hour and Don Halimunanda $200/hour.

NO. 15085

PROFESSiONA;

A A

C. Kendall Clarke, Ph.D., P.E.

METALLURGICAL CONSULTING
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Figure 1: The outboard surface of the port screen is shown as received. An oyster shell is
growing in the center.

8805

Figure 2: The port inboard side is shown.

METALLURGICAL CONSULTING
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Figure 3: The starboard outboard surface of the sea water intake screen is shown as received.
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Figure 4: The starboard inboard side is shown. '

METALLURGICAL CONSULTING
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Figure 5: Port screen photo was shot with high contrast for image analysis.
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Figure 6: The starboard side screen was shot with high contrast for image analysis.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA

SOUTHERN DIVISION
ATLANTIC SPECIALTY INSURANCE
COMPANY,
Plaintiff,
VS. CIVIL ACTION NO. CV-13-458

MR. CHARLIE ANDVENTURES, LLC, and
KIM P. KORNEGAY,

N N N N N N N N N N N

Defendants.

DEFENDANTS’ MOTION TO EXCLUDE TESTIMONY FROM PLAINTIFF’S EXPERT
GARY JONES

COME NOW, the Defendants, by and through counsel, pursuant to Rule 702 of the Federal
Rules of Evidence and Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579, 591 (1993),
and move this Court to exclude testimony offered from Plaintiff’s expert, Gary Jones, as to cause
of the fire, on the grounds that (1) the methodology by which he reaches his conclusions is not
sufficiently reliable as determined by the sort of inquiry mandated in Daubert, and (2) the
testimony will not assist the trier of fact, through the application of scientific, technical, or
specialized expertise, to understand the evidence or to determine a fact in issue. In support of this
motion, Defendants show the Court as follows:

INTRODUCTION
Gary Jones has been identified by the Plaintiff as an expert witness that they may use to

present evidence under Rule 702 of the Federal Rules of Evidence. Jones was retained by Atlantic
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Specialty Insurance Company (“ASIC”) on March 19, 2013, to investigate the cause and origin of
the fire that occurred aboard the vessel Mr. Charlie, which occurred on March 3, 2013. (Exhibit
1, at 18). Prior to retaining Jones, ASIC had also retained Guy Plaisance, a marine surveyor, to
investigate the loss. (Exhibit 2, at 156). Plaisance provided a report on September 9, 2013, as to
his investigation into the fire that occurred aboard the Mr. Charlie, and his conclusion as to the
cause and origin of the fire. (Exhibit 3, at 23).

Plaisance provided a second report dated April 13, 2014, wherein he summarized his
conclusion as to the cause of the fire as follows:

Insufficient seawater flow through the starboard main engine cooling system

resulted in the excessive rise in exhaust temperature, causing the hot exhaust gas to

burn and ignite into a fire, beginning with non-metallic exhaust system components.

This fire was greatly exacerbated by the starboard main engine continuing to run

expelling 900° F to 1100° F exhaust heat and gases into the local surrounding area

of the starboard aft engine room, quickly melting the closely mounted generator

diesel fuel filter Racor plastic bowel, thus providing a substantial amount of

accelerant, diesel fuel onto the already burning hot exhaust fire.
(Exhibit 4, at 9).

Gary Jones provided an initial fire investigation report on June 28, 2013, over three months
after the fire. At that time, Jones classified the cause of this fire as undetermined, pending further
investigation by Guy Plaisance and Dr. Kendall Clarke. (Exhibit 5, at 6). Jones submitted a
second report to ASIC on September 9, 2013, wherein he determined the cause for the fire to be a
result of insufficient intake seawater flow due to a clogged intake screen. (Exhibit 6, at 3). He
summarized his findings in an April 13, 2014 report as follows:

It was concluded the lack of required maintenance and the marine growth on the

external hull intake strainer/screen contributed to the reduced intake water flow that

resulted in the failure of the exhaust tube. The escaping gases then ignited nearby
combustibles that eventually involved the entire boat. The basis for this ignition

theory is the exclusion of other ignition theories, physical damage patterns on the

boat, photographic documentation and the analytical evaluation and interpretation
of the evidence by industry experts Dr. Kendall Clark, John Moran of Hendrick
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Manufacturing, biologist Dottie Byron, certified marine surveyor Guy Plaisance
and marine technicians Tom Elliot and Ralph Holloway.

(Exhibit 7, at 1 — 2).
ARGUMENT

In Daubert, 509 U.S. 579, 597 (1993), the Supreme Court explained that the trial courts
are tasked with ensuring that an expert’s testimony is relevant and reliable. “This entails a
preliminary assessment of whether the reasoning or methodology underlying the testimony is
scientifically valid and of whether that reasoning or methodology properly can be applied to the
facts in issue.” Id. at 592-93. This “gatekeeping” function is to be applied not only when an expert
relies on scientific principles, but also when testimony is based on other technical or specialized
knowledge. Kumho Tire Co. v. Carmichael, 526 U.S. 137, 141 (1999).

The admissibility of expert testimony is governed by Rule 702 of the Federal Rules of
Evidence, which provides:

A witness who is qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwise if:

(a) the expert’s scientific, technical, or other specialized knowledge will help the
trier of fact to understand the evidence or to determine a fact in issue;

(b) the testimony is based on sufficient facts or data;
(c) the testimony is the product of reliable principles and methods; and

(d) the expert has reliably applied the principles and methods to the facts of the
case.

Fed. R. Evid. 702.
“Expert testimony may be admitted into evidence if: (1) the expert is qualified to testify
competently regarding the matters he intends to address; (2) the methodology by which the expert

reaches his conclusions is sufficiently reliable as determined by the sort of inquiry mandated in
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Daubert; and (3) the testimony assists the trier of fact, through the application of scientific,
technical, or specialized expertise, to understand the evidence or to determine a fact in issue.” City
of Tuscaloosa v. Harcros Chemicals, Inc., 158 F.3d 548, 562 — 563 (11th Cir. 1998) (citations
omitted). The proponent of the expert testimony bears the burden of proving by a preponderance
of the evidence that these three requisites are satisfied. See Hendrix ex rel. G.P. v. Evenflo Co.,
Inc., 609 F.3d 1183, 1194 (11th Cir. 2010) (citing Boca Raton Cmty. Hosp., Inc. v. Tenet Health
Care, 582 F.3d 1227, 1232 (11th Cir. 2009)).

In determining the reliability of an expert’s testimony, the trial court may consider many
factors, including the following: (1) whether the expert’s theory or technique can be tested, and if
it has been tested; (2) whether the expert’s theory or technique has been subjected to peer review
and publication; (3) the known or potential error rate of a particular technique, and the existence
and maintenance of standards related to the technique; and (4) whether the technique has been
generally accepted in a relevant scientific community. Daubert 509 U.S. at 593-94.

The advisory committee notes to Rule 702 provides the following addition list of factors
that a court may consider in determining whether expert testimony is sufficiently reliable:

(1) Whether the expert is proposing to testify about matters growing naturally and

directly out of research he has conducted independent of the litigation, or whether

he has developed his opinion expressly for purposes of testifying;

(2) Whether the expert has unjustifiably extrapolated from an accepted premise to
an unfounded conclusion;

(3) Whether the expert has adequately accounted for obvious alternative
explanations;

(4) Whether the expert is being as careful as he would be in his regular professional
work outside his paid litigation consulting;

(5) Whether the field of expertise claimed by the expert is known to reach reliable
results for the type opinion the expert would give.
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Fed. R. Evid. 702, advisory committee’s note (2000 amends.)

In Whatley v. Merit Distribution Services, 166 F. Supp. 2d 1350, 1353 (S.D. Ala. 2001),
this Court noted its obligation under Rule 702 to “screen expert testimony to ensure it stems from
a reliable methodology, sufficient factual basis, and reliable application of the methodology to the
facts.”

A. THE METHODOLOGY BY WHICH THE EXPERT REACHES HIS
CONCLUSIONS IS NOT SUFFICIENTLY RELIABLE AS DETERMINED BY THE
SORT OF INQUIRY MANDATED IN DAUBERT

Defendant and Counter Plaintiffs, Mr. Charlie Adventures and Kornegay, adopt and
incorporate herein the facts and arguments set forth in Defendant and Counter Plaintiffs’ Motion
to Exclude the Testimony of Plaintiff’s Expert Guy Plaisance, and Defendant and Counter
Plaintiffs’ Motion for Summary Judgment on breach of contract and bad faith claims against
ASIC, filed contemporaneously herewith.

1. The testimony is not based on sufficient facts or data.

Jones’ opinion is not based on sufficient facts or data, and therefore is unreliable under
Daubert, because Jones’ relied on incorrect data, or no data at all, regarding the exhaust tube, and
he also relied on experts that used incorrect data in forming opinions, or formed no opinion at all.
Jones testified that he specifically relied on Dr. Kendall Clarke, a metallurgist, and Guy Plaisance,
a marine surveyor, in forming his opinion as to cause of the fire, and he would have no choice but
to classify the fire as undetermined if the calculations or evidence provided by Dr. Clarke or
Plaisance was wrong or incorrect. (Exhibit 1, at 28).

(a) Gary Jones’ improper reliance on Dr. Kendall Clarke’s calculations.

Jones improperly relied upon Dr. Kendall Clarke’s data in forming his opinion that

evidence indicated disproportionate marine growth on the starboard intake screen. In Jones’
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reports of June 28, 2013, and September 9, 2013, Jones states that “evidence indicated
disproportionate marine growth on the seawater intake scoop/screens for the starboard strainer.”
(Exhibit 5, at 5, and Exhibit 6, at 2). Dr. Clarke, however, performed an analysis on both the
starboard intake screen and the port intake screen, respectively. Dr. Clarke found the starboard
screen had an open area of 3.85 in. sq., and the port screen was more occluded, with an open area
of only 3.55 in. sq. (Exhibit 9, at 2). This evidence shows that the starboard screen had a larger
opening than the port screen for providing seawater used to cool the respective engine. (Exhibit
8, at 19). Despite having this contradictory information prior to his September 9, 2013, report,
which ASIC relied upon in denying the claim, Jones restated the same opinion that the starboard
intake screen evidenced disproportionate marine growth, without regard to Dr. Clarke’s own
findings.

Furthermore, Dr. Clarke performed no testing other than calculating the amount of open
area on the starboard and port intake screens, and formed no opinions as to whether the starboard
intake screen was too restricted to flow sufficient cooling water to the starboard engine. (Exhibit
8, at 44 — 45). In addition, Dr. Clarke requested further testing and investigation into some of the
component parts of the engine, and set forth a protocol for testing the heat exchanger. This testing
was not authorized by ASIC, and Jones formed his opinion regardless. (Exhibit 8, at 38).

Jones was provided evidence contrary to his hypothesis, but recklessly formed his opinion
regardless of the evidence. Based on the foregoing, Jones’ opinion as to the cause of the fire should
be excluded as unreliable because he relied on incorrect data or facts in forming his opinion.

(b) Gary Jones’ improper reliance on Guy Plaisance’s opinion.

In forming his opinion, Jones relied on the “analytical evaluation and interpretation of the

evidence” by Plaisance. Defendants assert that Jones improperly relied on Plaisance in forming
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his opinion. The multitude of errors, contradictions, and overall reckless disregard for the facts
throughout Plaisance’s investigation are too numerous to recite in this motion, and Defendants will
refer this Court to the Motion to Exclude the Testimony of Plaintiff’s Expert Guy Plaisance. Based
on the forgoing, Jones’ opinion as to the cause of the fire should be excluded as unreliable because
he relied on incorrect data or facts in forming his opinion.

(c) Gary Jones relied on incorrect data from his own independent investigation.

In addition, Jones’ relied on incorrect data in his own investigation into the cause of the
fire. In his June 28, 2013, report, Jones states that the exhaust tube is rated at approximately 259
degrees Fahrenheit, yet the exhaust tube on the engine in this case is rated for 350 degrees
Fahrenheit. He admits this is in error:

Q. Okay. Let’s go on to Determination of Origin and Cause. “Sufficient flow is required
to lower the internal hot exhaust gases in the FRP tube to a safe operating level. The fiberglass
tube is rated at approximately 259 degrees Fahrenheit and is connected to the riser and tube with
rubber boots.” Where did you get those numbers from?

Initially, they came from a Cummins.

I saw that in your investigation. What does a Cummins - -
Engine.

- - engine have to do with a MAN diesel engine?

The marine system’s tube actually is rated at 350 degrees.

But you didn’t put that in your report, did you?
No. That’s an error.

OO >0

(Exhibit 1, at 28 — 29).

Jones testified that he specifically relied on Dr. Clarke and Guy Plaisance in forming his
opinion as to cause of the fire, and he would have no choice but to classify the fire as undetermined
if the calculations or evidence provided by Dr. Clarke or Plaisance was wrong or incorrect. Jones’
opinion is not based on sufficient facts or data, and therefore should be excluded as unreliable
under Daubert, because Jones’ relied on incorrect data in his own investigation, and he also relied

on experts that used incorrect data in forming opinions, or formed no opinion at all.
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2. The testimony is not the product of reliable principles and methods

Jones’ opinion is not the product of reliable principles and methods and therefore should
be excluded. Jones did not make any determination as to how much water is actually needed to
sufficiently cool the engine, but merely relies on the hypothetical possibility that restricted water
flow could cause a fire. Jones requested Plaisance conduct inspection of specific items to provide
physical documentation to “prove or disprove this theory,” but does not know if these inspection
were ever conducted and nevertheless formed his own conclusions without the benefit of this
information.

“An expert opinion is inadmissible when the only connection between the conclusion and
the existing data is the expert’s own assertions...” McDowell v. Brown, 392 F.3d 1283, 1299 (11th
Cir. 2004). “A court may conclude that there is simply too great an analytical gap between the
data and the opinion proffered.” See Gen. Elec. Co. v. Joiner, 522 U.S. 136, 147 (1997). Jones did
not do any calculations to determine if water flow was restricted through the intake screens.
(Exhibit 1, at 31). Jones testified that it is important to know the extent of the decreased water
flow as it relates to causing an exhaust tube failure, but he does not know if that important
calculation was ever performed. (Exhibit 1, at 68 — 69). Jones formed his opinion that insufficient
water cooling water led to the cause of the fire, yet does not have the foundational data or facts to
support this opinion:

Q. Show me your investigation, what you found. Because we’re going to hear from Mr.
Jaeger next week.

A. Right. The guide that we all conduct investigations by, NFPA 921 in the Marine Fire
Investigation section, section 28.10.1.1.4, does indicate that the exhaust system should be
inspected for evidence of heat failure often due to water starvation which may result in combustion
of nearby boat components.

Q. Is that your investigation?

A. The investigation as well as other research on the internet, consultations with the other

experts associated in this case that these tubes can fail if insufficient water flow is there to cool the
hot exhaust gases.
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Q. But what is insufficient water flow?

A. One that will keep the temperature below the point of the tube failing.

Q. But no determination has ever been made of what insufficient water flow was to this
engine, has it? Have you ever got anything from Clarke or Plaisance that indicates what the
temperature was of the water flow that was going through there?

A. No.

(Exhibit 1, at 74 — 75).

In addition, Jones requested Plaisance conduct inspection of specific items to provide
physical documentation to “prove or disprove this theory,” including inspection of the
turbocharger which will address possible issues such as exhaust gas back pressure, insufficient
cooling water through the cooler, faults in the engine fuel injection system, misalignment of a
bearing, and leakage in exhaust duct. None of these inspections were ever completed to Jones’
knowledge, yet they were recommended by him in order to “move forward in developing a
hypothesis that can be tested and proven to a degree of scientific certainty.” (Exhibit 1, at 140 —
144). Despite the necessity to obtain these answers, Jones formed his opinion without them:

Q. Well, did you ever explore the exhaust gas back pressure too high due to carbon
deposits and exhaust duct and nozzle ring, did you ever look into that?

This was something that the Middleton mechanics would do.
Or supposed to do.

Yeah.

Do you know if they ever did it?

I don’t. These were recommendations or items that I had pointed out to Guy. And
as it says previously —

>R >RO >

(Exhibit 1, at 141 — 142).

Q. Tell me how water going through the charge air cooler would affect this boat.

A. Any part of the water flow through the cooling system. It didn’t have to be just at
the screens.

Q. Do you know whether or not he looked into that?

A. I don’t.

Q. Faults in the engine fuel injection system due to incorrect adjustment. Do you know
if he ever looked into the fuel injections system?

A. I don’t.

Q. Misalignment of a bearing.

A. I don’t know if he looked into it.
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Q. Leakage in exhaust duct.
A. I don’t know.
Q. Suppose he had a leak in the exhaust duct not due to any lack of water, but just say

a leak in the exhaust duct, maybe a manufacturing defect. Could that allow these hot gases to
escape, too?

A. If the problem persisted long enough, it could.

Q. “The answers to these questions will allow us to move forward in developing a
hypothesis that can be tested and proven to a degree of scientific certainty.” Of course, they never
did any of it. Or you don’t know, do you?

A. I don’t know.

Q. But you asked them to do it?

A. Yes.

(Exhibit 1, at 143 — 144) (emphasis added).

Jones’ opinion is not the product of reliable principles and methods and therefore should
be excluded as unreliable, because the only connection between Jones’ opinion and the existing
data is his own assertions.

3. The expert has not reliably applied the principles and methods to the facts of the case

Jones’ opinion should be excluded because he did not reliably apply the principles and
methods to the facts of this case. Jones’ states his hypothesis is based on the engines overheating,
but admits that it was determined that the engines, in fact, did not overheat. Jones disregarded this
contradictory information and maintained this opinion despite being disproven, and failed to take
certain evidence into consideration.

“Coming to a firm conclusion first and then doing research to support it is the antithesis of
[the scientific] method.” Mitchell v. Gencorp, Inc., 165 F.3d 778, 783-84 (10th Cir. 1999). Jones
testified that expected to see evidence that the engine overheated, but learned that it in fact did not
overheat. (Exhibit 1, at 114). Jones further testified that “[w]hat you have to do when you’re

following a scientific method is if the hypothesis that you had formed changes in any way, you go

back and re-evaluate all the other evidence.” (Exhibit 1, at 28).

10
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Jones’ initial hypothesis on the cause of the fire in this case was disproven upon learning
that the engines did not overheat, but Jones did not start over an reevaluate, he continued to attempt
to prove the already disproven hypothesis. Jones cites NFPA as the appropriate guidelines for
investigating this fire loss, yet Jones failed to reliably apply these standards to the facts of this
case. Therefore, Jones opinion should be excluded as unreliable under Daubert.

In addition, Jones failed to take certain evidence into consideration. First, he failed to
address or explain how the fire could have occurred from a lack of cooling water without
activating the engine alarm systems. Second, he failed to take into consideration the physical
damage to the evidence from the towing efforts after the fire. Last, he failed to even interview
important witnesses such as the first responder on the scene, a marine police officer, and the
towing company that boarded the boat prior to any investigation efforts. (Exhibit 1, at 38).

Furthermore, in support of his opinion that there was a lack of sufficient seawater, Jones
states, “Inspection of the seawater pumps also revealed the impeller in the starboard side was
disproportionately damaged as compared to the port impeller. Visual inspection of the two
impellers disclosed greater material loss and fragmentation to the starboard impeller.” Plaisance,
however, testified that the damage to the water pump was a result of fire damage, not from
insufficient water flow through the starboard intake screen. (Exhibit 2, at 488 — 489). Again,
Jones recklessly mischaracterized the evidence to support his opinion.

Jones’ opinion should be excluded because he did not reliably apply the principles and
methods to the facts of this case. Jones’ states his hypothesis is based on the engines overheating,
but admits that it was determined that the engines, in fact, did not overheat. Jones disregarded this
contradictory information and maintained this opinion despite being disproven, and failed to take

certain evidence into consideration.

11



Case 1:13-cv-00458-CG-N  Document 35 Filed 07/15/14 Page 12 of 14

B. THE EXPERT’S SCIENTIFIC, TECHNICAL, OR OTHER SPECIALIZED
KNOWLEDGE WILL NOT HELP THE TRIER OF FACT TO UNDERSTAND THE
EVIDENCE OR TO DETERMINE A FACT IN ISSUE

Defendant and Counter Plaintiffs, Mr. Charlie Adventures and Kornegay, adopt and
incorporate herein the facts and arguments set forth in Defendant and Counter Plaintiffs’ Motion
to Exclude the Testimony of Plaintiff’s Expert Guy Plaisance, and Defendant and Counter
Plaintiffs’ Motion for Summary Judgment on breach of contract and bad faith claims against
ASIC, filed contemporaneously herewith.

Jones’ opinion as to cause of the fire should be excluded because it will not help the trier
of fact to understand the evidence or to determine a fact in issue. In addition, Jones’ opinions
should be excluded to the extent that Guy Plaisance’s opinions are excluded.

“Experts opinions ordinarily cannot be based upon the opinions of others whether those
opinions are in evidence or not.” American Key Corp. v. Cole National Corp., 762 F.2d 1569, 1580
(11th Cir. 1985). When an expert opinion is based upon tests conducted, or opinion rendered, by
another expert, and is not based upon any technical or specialized knowledge or methodology, the
expert opinion does not assist the trier of fact and is therefore inadmissible at trial. See Eberli v.
Cirrus Design Corp., 615 F. Supp. 2d 1357, 1365 (S.D. Fla. 2009).

Jones testified that he relied on other experts in forming his opinion as to cause of the fire.
(Exhibit 1, at 31). He further testified that he specifically relied on Dr. Clarke and Guy Plaisance
in forming his opinion as to cause of the fire. In his initial report dated, June 28, 2013, Jones
classifies this fire as undetermined, pending scientific materials testing to be performed by Dr.
Kendall Clarke, and further investigation by Guy Plaisance. (Exhibit 1, at 26).

In Crouch v. Teledyne Continental Motors, Inc. No. 10-00072-KD-N, 2011 WL 2600450

(S.D. Ala. June 29, 2011), this Court excluded two proffered experts from testifying as to the

12
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source or origin of an engine fire. This Court noted that both experts submitted almost identical
reports, which summarized, and “summarily put a stamp of approval” on, the evidence. This Court
found that one of the experts could be a qualified expert on the issue of causation, but he relied
primarily on the investigation of other experts and simply put his approval on their findings. This
Court did not find that his opinion would be helpful to the jury, and to the extent that his opinion
was independent of the other experts, his testimony would be cumulative. /d. at *7-8.

This case shares essentially the same facts as in Crouch. In this case, Jones and Plaisance
submitted almost identical reports. Although Jones’ may be qualified as an expert on fire cause
and origin, he limited his role in this investigation to merely providing a “stamp of approval” on
Plaisance’s opinion, and relying primarily on the inadequate investigation of others.

Accordingly, Jones’ opinion as to cause of the fire should be excluded because it is based
on the opinion of others, which will not help the trier of fact to understand the evidence or to
determine a fact in issue.

CONCLUSION

As demonstrated, the methodology by which Jones reaches his conclusion in not
sufficiently reliable as determined by the sort of inquiry mandated in Daubert, and Jones’ opinion
will not help the trier of fact to understand the evidence or to determine a fact in issue.

WHEREFORE, based on the foregoing, Mr. Charlie Adventures and Kornegay
respectfully request that Gary Jones’ opinion as to the cause and origin of the fire aboard the vessel
Mr. Charlie be excluded on the grounds that the proffered expert’s opinion fails to meet the
standards of reliability as set forth in Daubert and will not help the trier of fact to understand the

evidence or to determine a fact in issue.

13
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Respectfully submitted,

s/John D. Richardson
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AARON M. WILEY (WILEA4457)
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Counter Plaintiffs

OF COUNSEL:

RICHARDSON LAW FIRM, LLC
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EXHIBIT 1

EXCERPTS FROM GARY JONES’ DEPOSTION
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA

SOUTHERN DIVISION

CIVIL ACTION NO: Cv-13-458

ATLANTIC SPECIALTY INSURANCE
COMPANY,

Plaintiff,

MR. CHARLIE ADVENTURES, L.L.C.
and KIM P. KORNEGAY,

Defendants.

DEPOSITION TESTIMONY OF:
GARY W. JONES

ORIGINAL

TIME: 9:10 a.m.

REPORTED BY: Daphne M. Cotten, CSR

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880
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A, March 3rd. Yes, yvou're correct.

Q. And you started investigating the
fire on what date?

A. I actually received the assignment

on the 19th itself.

0. March 19th. So it had been

roughly two, two and-a-half weeks after the

fire occurred?
A. Yes, sir.

Q. And vou made your final report on

September 28th; did you not?

MR. SHREVE: September 9th.
MR. RICHARDSON: I stand
corrected.
Q. And the reason I think I'm wrong

is because you've got one date on your -

reports, and I look down at the bottom and

it's got different dates. I don't care,
September. I'll go with Counsel here.
A. Bear with me just a second.

September 9th, 2013.

Q. That was your final report, right,

where you determined origin and cause,

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880
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1 caused this fire.

2 A. At this point we had a probable

3 theory.

4 Q. A theory.
5 A, Yes, sir.
) Q. But you put your expert opinion

7 down as undetermined, though.

8 A. I did pending additional work.

9 Q.  And whose additional work was‘that
10 before you could move it from the

11 undetermined to your opinion as to cause,

12 what are you relying on? It says Dr.

13 Clarke.

14 A. Well, Dr. Clarke. And Mr.

15 Plaisance was also consulting with other

16 experts as well.

17 Q. So you on June 28th could not

18 classify this fire except as undetermined

19 until you had 6ther evidence £from Dr. Clarke

20 and Guy Plaisance. Is that what you're

21| telling me?

22 A. Yes, sir, until the investigation

23| was completed. - At that point. Anytime that

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880
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1 Q. So if their‘subsequent
calculations or subsequent evidence is

3 incorrect, then you would have to revert
4 back to your original opinion as the fire
5 ‘being undetermined, as you stated in your
& June 28th report, would you, sir?

7 MR. SHREVE: Object to the form.
8 A. What you have to do when you're
'é following a scientific method is if the

10l hypothesis that you had formed changes 1in

11 any way, you go back and re-evaluate all the

12 other evidence.

13 Q. But you had delayed your opinion
14 from undetermined until yvou could rest on
15 Dr. Clarke's further investigation and your
16 consultation with Guy Plaisance.

17 My guestion to you is if they're
18 wrong, then you have to go back to your

19 undetermined status, don't you, sir?

720 A, ?es.

21 Q. Okay. Let's go on to

22 Determination of Origin and Cause.

23 "gufficient flow is required to lower the

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
'~ (251)379-0880

28



Case 1:13-cv-00458-CG-N Document 35-1 Filed 07/15/14 Page 6 of 18

10

11

12

13

14

15§

16

17

18

19

20

21

22

23

internal hot exhaust gases in the FRP tube
to a safe operating.level. The fiberglass
tube is rated at approximately 259 degrees
Farenheit and is connected to the riser and

tube with rubber boots."

Where did you get these numbers

from?

A. Initially, they came from a
Cummins.

Q. I saw that in your investigation.
What does a Cummins --

A, Engine.

Q. -- engine have to do with a MAN
diesel engine?

A. The marine system's tube actually
is rated at 350 degrees.

Q. But you didn't put that in your
report, did you?

A, No. That's an error.

Q. No, it's a big error. Because
it's almost a hundred degrees difference,
isn't it,.sir?

MR. SHREVE: Object to the form.

29

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251)379-0880



Case 1:13-cv-00458-CG-N  Document 35-1 Filed 07/15/14 Page 7 of 18

10

11

12

13

14

15

16

17

18

19

20
21
22

23

Q. "The weak point in this system is
at the connector and fhe release of hot
gases here was adequate to ignite available
éombustibles." What available combustikles?

A. In this location here, we had PVC.
We had the insulation on the wiring. We had
the underside of the decking. A number of
combustible items, all of which is capable
of igniting and starting a fire.

Q. Let's go up here to page 4, "The
calculated restriction in the cool water
intake flow was attributed to the
substantial marine growth on the
strainer/screen and was a contributing
factor to the fire's inception.™ You didmn't

do any calculations, did you?

A. No, sir, I didn't.

Q. You had to rely on who?

A, Other experts.

Q. So. if they're wrong, you're wrong.
MR. SHREVE: Object tolthe form.

A. I would have to go back and

re-evaluate, ves.

DAPENE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880
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to get it over there to that marina.

My guestion to you is did you ever
go talk with the towing people to see what
they had done to the boat?

MR. SHREVE: Object to the form.

A. I did not talk with them. I
looked at the photographs of the boat while
it was being moved.

Q. Did you look at the boat before
they enabled the boat to be moved? Or do
you know if there's any photographs
existing?®?

A I can't answer a guestion about
what exists or doesn't exist in the way of
photographs.

Q. Well, wouldn't it have benefitted
you as a fire investigator to have gone and
talked with the first people that put their
boots on that boat to see what they
disturbed or what they moved?

A. 1f it appeared that there was
significant movement, alterations that

warranted such an effort, I would have done

38
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1 0. Do you have an opinion as to
whether any water was geoing into that
3 exhaust tube at the time of this fire?
4 A. In order for the failure to have
5 occurred in the tube, we had to have an
6 insufficient flow to lower the temperature.
7 How much, I don't know.

8 Q. If Plaisance agreed with me that
9 there was some water flowing through that
10 tube, wouldn't it bé important to calculate

11 how much water at different levels to

12 determine what it did to the exhaust going
13 through the tube?

14 MR. SHREVE: Object to the form,.
15 Q. Let me ask you another way. If
16 you've got a water hose squirting water

17 through it as opposed to an increased amount
18 of water abo#e a water hose flow, wouldn't
19 it be important to know how much water was
20 going through there to see what it did to
21 the exhaust gases that were going through

22 there?

23 MR. SHREVE: Object to the form,

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880
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A. Insufficient water flow will cause
these hot gases to cause a failure in the
tube. To what extent, the decreased water

flow is important.

Q. For what reason?
A. To determine --
Q. How much it lowered the

temperature?

k. How much it lowered the
temperatufe, yeah.

Q. Do you know if that calculation
was ever done?

A, I did_not do it.

Q. Do you know if that calculation
was ever done?

A. I doen't know.

Q. Now, you know, if you read Dr.
Kornegay's statement, or his deposition, or
exam under oath, that he determined that
sufficient water was flowing from the
exhaust before he left the dock that day, he
didn't see anything unusual abdut the waterx

flow -- I want you to assume that.

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880
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MR. SHREVE: Object to the form.

A, I did the investigation. And what
he found was basically what I found, too.

Q. Well, show me what you found.

A. These tubes can fail. If they're
not properly cooled to a ;ufficient
temperature, you can have a failure in it.
And if the hot gases extend from it, it can
ignite available combustibles --

Q. Show me your investigation, what
you f£ound. Because we're going to hear from
Mr. Jaeger next week.

A, Right. The guide that we all
conduct investigations by, NFPA 921 in the
Marine Fire Investigation section, section
28.10.1.1.4, does indicafe that the exhaust
system should be inspected for evidence of
heat failure often due to water starvation
which may result in combustion of nearby
boat components.

(WHEREUPON, DEFENDANTS' EXHIBIT NUMBER
9 WAS MARKED FOR IDENTIFICATION)

Q. Is that your investigation?

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880
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aA. The investigation as well as other
research on the internet, consultations with
the other experts associated in thi§ case
that these tubes can fail if insufficient

water flow is there to cool the hot exhaust

gases.

.Q. But what is insufficient water
flow?

A, One that will keep the temperature

below the point of the tube failing.

Q. But no dgtermination has ever been
made of what insufficient water flow was to
this engine, has it? Have you got anything
from Clarke or Plaisance that indicates what
the temperature was of the water flow that
was going through there?

A, No.

Q. "Exhaust tube failure could result
from the hot gases not getﬁing completely
cooled where there are voids in the spray
pattern of the riser. In this particular
case, Middleton Marine did remove the

exhaust riser, and one opening in the shower

75
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Q. And you say if these -- let me
read it to you. "With growth on the running
gear one might experience vibration when the
boat is in gear, loss of RPMs, black smoke
coming from the exhaust, lack of ability to
draw water through the intakes, increased
fuel consumption, and if these symptoms are
ignored, it could lead to an overheated
engine."

Well, we know the engine didn't
overheat, though, don't we?

A. Right.

Q. "Several of these indicators were
reported by the insured at the time of
loss." If it didn't overheat, why even
mention it here? You've had the mechanics
tear it apart, and they tell you it didn't
overheat. Why even put it here? Why did

vou want to state that?

A, These were some of the conditions

‘he still reported, evidence of vibration,

loss of RPMs --

Q. He never reported any overheated

DAPHNE M. COTTEN, CSR
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of these -- vibration, loss of RPMs, black
smoke, that's three. Féur, lack of ability
to draw water through the intakes.
Increased fuel consumption, five.

"Dr. Kornegay reported most-of
these symptoms while underway." That's not
true, is it?

A. No, not most. Some.

Q. "The requested inspection will
provide physical documentation to prove or
disprove this theory.”

And then you say, "The £inal
inspection of the turbocharger will address
possible issues such as exhaust gas, back
pressure, insufficient cooling water through
the cooler, faults in the engine fuel
injection system due to incorrect
adjustment."

Why would ﬁhe turbocharger -- the
final inspection of the turbocharger will
address possible issues such as exhaust,
back pressure too high due to carbon

deposits in exhaust duct and in nozzle ring.

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
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How would the turbo charger reveal those

2 issues?

3 A. Insufficient cooling water.
4 Q._ No, no, no. Exhaust gas back

5 pressure toolhigh due to carbon deposits in
6 the exhaust duct and nozzle.ring. Tell me
7 about that.

8 A, I don't recall right off where

9 that information came from. These were --
10 this was research that was being done.
11 Q. So you just copied it out of a
12 book that you researched.

i3 _A. Yes, information that we could

14 explore to see,

15 . Q. Well, did you ever explore the

16 'e#haust gas back pressure too high due to
17 carbon deposits and exhaust duct and nozzle
18 ring, did you ever look into that?

19 A, This was something that the

20 Middleton mechanics would do.

21 Q. Or supposed to do.
22 A Yeah.
23 Q. Do you know if they ever did it?

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
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A. I don't. These were
recommendations or items that I had pointed
out to Guy. And as it says previously --

Q. How are you able to recommend this
being done by mechanies to MAN or to Guy
when you have no experience with these MAN

diesel engines?

A. That's why you bring in somebody
that does.

Q. But you loocked up something in a
book and told them they need to look into
this.

A, I didn't tell them to deo this. We
were just looking at ideas or theories as to
what may have taken place. At this peoint,
aﬁything was on the table as far as a
possible cause.

Q. The only thing I know that
Holloway did down at Middleton was break
down the engine and look inside. Do you
know of anything else he did?

A, I didn't communicate with him.

That was Guy Plaisance.

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251)379-0880

142



)

Case 1:13-cv-00458-CG-N  Document 35-1 Filed 07/15/14 Page 17 of 18

10

11

12

13

14

15

16

17

18

19

20

21

22

23

Q. Insufficient cooling water through
the "egarge" air cooler. What is an

"egarge" air cooler?

A. Charge air cooler.

Q. Oh, that's spelled wrong.

A, That's spelled wrong.

Q. Tell me how water going through

the charge air coocler would affect this
boat.

A.. Any part of the water flow through
the cooling system. It didn't have to be
just at the screens.

Q. Do vou know whether or not he

looked inte that?

A, I don't.
Q. Faults in engine fuel injection
system due to incorrect adjustment. Do you

know if he ever looked into the fuel

injection system?

A. I don't.

Q. Misalignment of a bearing.

a. I don't know if he lobked into it.
Q. Leakage in exhaust duct.

DAPHNE M. COTTEN, CSR
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A I don't know that.

Q. Suppose‘he had a leak in the
exhaust duct not due to any lack of water,
but just say a leak in the exhaust duct,
maybe a manufacturing defect. Could that
allow these hot gases to escape, too?

A. If the problem persisted long
enough, it could.

Q. "The answers to these guestions
will allow us to move forward in developing
a hypothesis that can be tested and proven
to a degree of scientific certainty."” Oof
course, they never did any of it. Or you
don't know, do you?

A. I don't know.

Q. But you asked them to do it,
didn't you?

A. Yes.

| (WHEREUPON, DEFENDANTS' EXHIBIT
NUMBER 25 WAS MARKED FOR IDENTIFICATION)

Q. And then finally -- next page, 25,
look at that. That might be a repeat of

what we've covered.

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA

SOUTHERN DIVISION
CIVIL ACTION NO: CV-13-458

ATLANTIC SPECIALTY INSURANCE
COMPANY,

Plaintiff,

MR. CHARLIE ADVENTURES, L.L.C.
and KIM P. KORNEGAY,

Defendants.

DEPOSITION TESTIMONY OF:
GUY P. PLAISANCE

VOLUME I
DATE : April 22, 2014 '
TIME: .. 9:05 a.m.
REPORTED BY: Daphne M. Cotten, CSR
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Q.

Aa.

Q.

A,

Q.

company,
loss.

A,

Q.

A.

Q.

a.

Q.

When were you first assigned to

this case?

I think it was March 4th, 2013.
And what were you asked to do?
To investigate this loss.

Were you asked to determine the

cause and origin? Asked to determine the
amount of damage? I'm trying to determine

what your role was by this insurance

what they asked you to do in this

To investigate the loss.

To determine what?

Initially, the cause and origin.
Okay.

And the cost -- if it was

repairable, to find out how much it was

going to cost to fix it.

So you were assigned by the

insurance company in this case to determine

the cause and origin of the fire.

Yes, sir.

And did you tell them that you did

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880
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what you said was missing?
MR. SHREVE: Object to the form.

A. I've never had a mechanic octher
than one ever find an impeller that spun.

Q. So your only experience is with
one pump?

A One pump failure of the impeller
spinning on the hub.

Q. Okay. All right. How about on
the port main engine seawater pump, what did
yvyou find there regarding the blades?

A. Generally intact. There were no
large pieces missing like the starboard
pump.

Q. So the only thing missing c¢or the
difference between the port pump and the
starboard pﬁmp were those two pieces?

A. You can see there's cavities on
the front of this starboard pump, there are

some large areas with pieces of rubber

missing. So those areas, that's the
difference.
Q. Other than that, any differences?

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880
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A. Nothing that could be really

identified without pulling those impellers

out of theose pumps. And we did not do that.

Q. What do you attribute the missing
pieces in the starboa?d seawater pump to?

A, I think those -- the appearance,
to me, looks more like it sustained
heat/fire damage.

Q. Okay.

A. I mean, they both had the

appearance of fire damage, but obviously it

just displayed it as melting and distortion.

Q. Okay. Where are these pumps

located on the engines?

A. On the --

Q. When I ask you that, forward or
aft.

A. A little forward. More forward

than aft of center.

Q. Okay. May 1, 2013, the
undersigned attended the MR. CHAR#IE at
Barber Marina to conduct further

investigation of the engine space with the

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880
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Marine Surveyors and Consultants, Inc.

7946 Hapuna Place TFax/Phone: (298} 235-6024
Diamondhead, Mississipp 39325 Mobie: {228) 222-1275
Fmail 1: capiguv@cableone.net

Email 2: agpmarine@live.com

To:  International Mamme Underwriters . Report as of September 9, 2013
1100 Poydras Street, Suite 1220
New Orleans, LA 70163-1220

At Ms. Rita Boggan

- Clamn # _ 0AB 014598 Date Assigned: 3-4-13
Policy # BA&JF02529 Survey Location: Barber Mammna Flberta, AL
Date of Loss: 3-3-13 reported 3-4-13 Allegation: Fire
Our File No.: 13- IMU-0176 Date Surveyed: 3-8 and 3-28, 2013
Assureds Name: Kim Komegay Vessel Surveyed: 2006 Cabo 40 Flybridge -
Vessel Name: MR, CHARLIE ‘ Owner of Vessel: Mr. Charles Adventures, LLC

This is to certify that the undersigned Marine Surveyor did, at the request of Ms. Rita Boggan, One Beacon

Insurance Group, aid whon it may concern; conduct an inspection of the subject vessel as it lay hauled at Barber
Marina Elberta, Al

VESSEL PARTICULARS:

Subject vessel MR. CHARLIE, is an all molded fiberglass model 40 Flybridge Sportfish built by Cabo Yachts, Inc.
during 2006, powered by twin MAN Diesel model R6-800 CRM (D2876 LE. 423) 800-hp turbocharged m-line 6-
cylinder diesel engines, bearing HIN# CHXJ00407506 and Official # 1188936. Vessel helm station was outfitted
with MAN engme panels for each main engine with digital visual display and audible alarms monitoring rpm, oil
temperature, oil pressure, coolant temperature, gear oil pressure, battery voltage and hours. Also were separate
port and starboard visual/audible alarms monitoring engine room temperature and exhaust temperature on the
steering console. The vessel was also outfitted with a fire alann and engiie roomn automated fire suppression
system with visual/audible alarm panel with manual override control at the helm staton.

The vessel was reportedly also outfitted with the following Navigation equipment;

Big Bay Navigation Computer - 3 monitors, 2-up at the bridge helm station aud 1-down at and 17" monitor in
salon, RF keyboard and mouse, 120 GB hard drive and Coastal Explorer navigadon software. Mariner Pro
Upgrade mcluding Coastal Explorer Navigaton Chart Program.

Furuno Nav-Net 64 mile Radar Chart Plotter black box commected to 2ud 15" Big Bay display.
Furuno GPS

Sunrad AP-25 Autopilot with rudder angle indicator.

Furumo FCV 1100 Fishfinder/fathometer w/12,1" screen and bronze thru-hall transducer,
Furimo RD-30 Tn-Data multifuniction display.
ICOM VHF with, {7 antenna.

Cellular phone 17' antenna with signal booster.

Ritchie magnetc compass.
(See attached 2006 Cabo 40 SF layout compiled with notes)

Page I of 23
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Survey Report No: 13-IMU-0176 Report Date: September 9, 9013
Atlanac, Gulf & Pacific
Marine Surveyors and Consuliants, Inc.

NAVNET RADAR
CHARTPLOTTERS

hamtnaT s
JEXHAUST & ENGINE RO
TEMP WARNING ALARMS
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Survey Report No: 13 IMU-0176 Report Date: September 9, 2013
Atlantic, Guif & Pacific
Marine Surveyors and Consnltants, Inc.
Barber Marina is located south of Elberta, Alabama approximately 8.2 nautical miles from the assureds’ home at

32718 River Rd Ono Island and is approximately .5 miles to the north side of Intra-coastal Waterway Marker

“74” Latitude N 302 18° 47" Longitude W 872 34’ 10" and by highway is located at 26986 Fish Trap Road Elberta,
Al 36530.

This location is easily found with the navigation chart and directions via the web links found at Barber Marina’s
web site and on Google maps.

hitgr/fwwee barbennanua. com/Portals/barbenuarinabarber map Lweeipy

hig/Avwwvbarberinarina.conmdlocation.aspx

hips:#anaps.google. com/mapsPoe=UTF-R&ie=1 ' TF-
8& g=barbertmannasalabunad b= 1&el-us&hg-harbertniiad hnear=0x8886 7 34 L i b 75:0x 5558435588 ce
8. Alabana& ¢id=0.0,5057001753965447 370& e1=15 EmUsG8INa2s AT 5 LG wCel ved=0CH0 BlwCeg

_ (Ba:ber Manna web iy and chart IOCE!IJ.OD.S dmactly below)

March 3, 2013 weather data archive at 1435-hours in Orange Beach, Alabamaz, was clear with 10-mile visibility,
ambient temperature was 50°F/10°C; wind was WNW at 10.4-mph gusting to 17.3-mph and seawater surface
emperature was approxunately 33°F12.77°C. htpdfwww.anode.noaa.gov/dsdtéewte/all meanT hond

hipfArmvaninderercnind.canvhisioraimor/ KIRASL0 L &85 DailvFlisionc houl?rea citv=Urmnge+Beach&req state=Al&rea smrename=Alabama

NARRATIVE:

Reportedly, on March 3, 2013, according to the assured’s stateinent, at approximately 1430-hours (CST) after making
pre-checks on the vessel, got underway from his house located on the south east end of One Island, Alabama,
reportedly to take aride to find Barber Marina, “o be sure I knew how to get over there from my house on Ono
Island”, who reportedly plamied to haul the vessel over the next couple of weeks to repaint the bottom, a1id so the
assured wanted to save his route waypomts so he could later return to Barber Marina without making wrong turns.

According to the assured, “the plan was to haul the boat out in the next couple of weeks when the rain started to

subside to repaimt the bottom. It had been over a vear since I was over that way and I wanted to be sure I had
waypoints to get back there without wrong fums.”

(Below is an example of the Coastal Explorer Navigation Chart Program. It takes only minutes to set up a detailed
route plan which gives you an automatic longitude and latitude of each waypoint for each tum ncluding cornpass
heading, beanngs, distance, speed, time to go to each pomnt and estimated time of arrival. The program will also
give you off course audible and visual warnings and give spoken detailed route informaton. It should also be

noted that these types of nautcal chart programns give very detailed accurate mfonmation including weather
conditions, water depth and other local warnings.)

Page 3 of 23
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Survey Report No: 18-IMUL0I76 : Report Date: September 8, 2015
Atlanne, Guif & Facific
Marine Surveyors and Consuitants, Inc.

X e i 2 !
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Survey Report No: 13-IMU-0176 ' Report Date: September 9, 2013
Atlantic, Guif & Pacific

Marine Surveyors and Consoitants, Inc.

According to the assured, not long after he got underway he brought the vessel up to speed around 20 to 22 knots and
everything was running fine; however, he encountered a westbound tow in the Intra-coastal Waterway which he then
slowed down and overtook the tow and then continued westerly on the MR. CHARLIE towards Barber Marina.

The assured stated that after overtaking the tow, he came to Bear Point, but was unsure of exactly which way to go and
made a wrong tum in the channel; however, soon realized this and then backiracked and made it to Hatchet Pomt.
Reportedly he could see Barber Marina 11 the distance, but proceeded slowly because he was uncertain of the water

depth and knew where the GPS showed hin to be; however, stated “you can't frust that GPS™, and so he 1dled up to
the Barber Marma. '

Once at the marina, the assured reportedly tumed the MR. CHARILIE around and headed back slowly i1 the same
direction he came from and about that time, he spotted the same tow he had overtaken earlier. So the assured decided
to wait 1t out and would give way to the tow which reportedly was occupying most of the chanuet as it came through

Hatchet Point. And while sitting back with the MR. CHARLIE at idle, began practice maneuvering in approximately
9’ of water, warting on the tow to pass.

After the tow was clear, the assured decided it was tine to head home and upon putting the engines ahead and while
coming up in rpm onto plane, reportedly the starboard main engine shut down. The assured stated that he thought
that was strange, so he put the port engine i1 neutral, reset and restarted the starboard engine and then synchronized
both engines aind brought them up to planing speed and the starboard engine shut down again, Once again, the
assured thought to himself, this strange and he reset the starboard engine and restarted it again, synchronized both
engines and brought them up to planing speed and the starboard engine shut down again for a third time.

Tt was about this tirne, the assured realized that sormething was wrong and with the port engine riunung and in neutral,
with the MR. CHARLIFE dnfang just to the north side of the channel, left the helm and went downstairs to the salon to
check the breaker panel. The assured stated he could hear the generator running, so he went back outside to the
cockpit deck and he opened the engine room hatch. When he did that, the assured stated that smoke hit liim in the
face and startled him and so he ran strajght up to the helm and began making “Mayday” distress calls on the VHF
radio to the USCG, reporting the MR, CHARLIFE was on fire, leaving the engime roorn hatch open.

Reportedly, USCG station Mohile replied back to the assured and took somme wiformmation as to the locadon, type and
name of the vessel he was on and who was aboard, but the assured was panic stricken at this point and not able to
. remnain steady on the radio with USCG. During his radio commumnications with the USCG, the assured stated that he
managed to get his liferaft out from storage on the flybridge and down to the cockpit deck ready to deploy, then ran

back up to the helm, reset the starboard engime and restarted it again, put both engine throtties to near full ahead to
planing speed.

According to the assured, the starboard engine ran this time long enough for the MR. CHARLIE to cross from the
north side of the channel, over the Intra-coastal Waterway, to the south side of the channel and up mto shallow water
along a deserted beach area where he. plmmed to beach the vessel so he could evacuate wito his lferaft. As he
approached the beach, the assured throttled back and ran down to the cockpit with the engine room hatch remaining
open and flames reportedly coming out of that hatch, deployed his liferaft and then abandoned ship from the MR.
CHARLIE nto the water to get into.the liferaft with engines and generator stiil running.

About that tme, the assured stated that he saw sinoke and flammes and he heard a siren type alarm on the MR.

CHARLIE and all engizes quit rummiing. Then he spotted the Manne Police approachung from the east that carne up

hetween the liferafi and the buming vessel and the assured said he heard alarms going off after all the engmes had

stopped running. Not long after this, the assured left his liferaft to go ashore to the beach where he reportedly inade 2

911 call from his cell phone to report his location and afterwards the Alabama Mariie Police officer Alford came back

and picked hiin up. Shortly after, the USCG arrived on the scene with the MR, CHARLIE enguifed in flames,
Page 5 of 23
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Survey Report No: 18-IMU-0176 Report Date: Sepfember 9, 2013
Atlantic, Guif & Pacifie
Marne Surveyrors and Consultants, Inc.

CIRCUMSTANCES:

According to the Departinent of Conservagon & Natural Resources Boating Accident Investigation Report Case #
20130303A1.189-1, at approxunately 1600-hrs the location of the MR. CHARIIE was reported at just slightly to
the southwest of Hatchet Point on the south side of the Intra-coastal Waterway near marker “69” near Latitude:
30 deg 18 mm 23.000 sec North and Longitude: 87 deg 32 min 43.000 sec West. {See Attached Report)

Inconsistencies were noted within the Accident Investigaion Report which states that the vessel was reportedly
valned m access of $800,000, which is maccurate. The report also states that there was only one (1) fire

. extinguisher aboard which contradicts what the assured stated that there was at least four (4) aboard, 24nside and
9-atop at the flybridge deck. The Accident Investigation Report also indicates that the engine room hatch was
closed as apposed to what the assured stated, it was left open. The Accident Investigation Report further mdicated

that there was a Halon Fire Suppression Systean: aboard; however, during our ivestigations, no Fire Suppression
System bottle was found aboard, as will later be seeu.

The charted location of where the MR. CHARLIE was beached and bumed was approxmately 1.48 nautical
miles from the entrance of Barber Marina and on a course of 110° magnetic. These same location coordinates
was given to the undersigned by Capt Mac McLean of TowBoat US, who was also called to the scene to assist;
however, reported that when he armmived the vessel was engulfed m flames. It should be noted that the shore side
area where the MR, CHARTIFE was beached was wooded and secluded without road access, having a 1/5 mile
long pond adjacent preventing ¥mergency and Firefighting vehicles from attending to the buming vessel.

Baber Marna Fntrance

Waiting on R
Tow to pass SR

»

AP )
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Survey Report No: 15-IMU-0176 Report Date: September 9, 2013

Atlantic, Gulf & Pacific

Prevailing frontal weather approaching the following day delayed salvage/towing of the MR. CHARIIE and on
March 7, 2013, Capt Mac McLean and crew of TowBoat US, towed the vessel to Barber Marina to be hauled and -
blocked.

Page 7 of 23
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Survey Report No: 13-IMU-0176 Eeport Date: September 9, 2013
Atlaptc, Gulf & Pacific '
Marine Surveyors and Consultanis, Inc.
MARCH §, 2013 ATTENDANCE:

The undersigned conducted a prelininary inspection as the vessel lay hauled and blocked at Barber Marina,
Elberta, AL with the following was observed and noted;

During a short part of this preliminary inspection, the assured was noted in attendance and did have with him in

his SUV, the liferaft which he had deployed during the incident. We did discuss briefly the events leading up to
the tune of the fire.

Two (2} main engines are MAN R6-800CRM diesel 800-hp, turbo charged after cooled and according to the
assured, the enguies had approximately 350 hours each.

The entire vessel was generally conswmned by fire from just above the waterle and up, leaving the vessel a
complete loss.

Starboard mam engine suffered the most extensive heat/fire damage of the two main engines with alminum the
cooling water expansion tank completely melted, hermostat housing completely melted, mner cooler forward
housing completely melted, forward end of the il cooler housing melted.

Starboard main engine turbo charger appears to be a potential area of origin on the ulet side which was

completely destroyed and no fraginents found. The fuel service centre near the turbo was significantly melted and
Racor dual filter housing located just mboard was completely destroyed with minor fragments found.

Starboard main engine #6 valve cover exhibited unusual distortion {dished izward). All of the other five (5) valve
covers appeared torrnal.

Starboard main engine raw water intake staiuless steel screen on the hull bottomn was significantly covered in
marine growth with approxumately 20% or less of the hole pattern left open, un-restricted.

Port main engine turbo charger uilet was distorted. The fuel service cenire near the turbo was significantly melted
and Racor dual filter housing located just inboard was completely destroyed with minor fragments found.

Port main engine suffered extensive heat/fire darnage with the cooling water expansion tank partially melted at the

ends and the aft end of the oil cooler housing melted on the inboard side. All six (6} of the port main engine valve
covers appeared normal.

Port main engine raw water intake stainless steel screen on the huil bottom was significantly covered in marine
growth with approximately 30% or less of the hole pattem left open, im-restricted.

Heavy marine growth was noted on all of the underwater appendages and rununing gear.

The generator' and the reduction gears were not visible as they were buried in debrs leaving the full extent of

dammage unknow at this tine. The extent of damage is a total catastrophic loss with 110 evidence of fire fighting
efforts present or reported. ‘

Salvage items: Underwater running gear, shafts, shaft couplings, propellers, rudders and struts

and the trim tabs.
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Survey Report No: 18-IMU-0176 . HReport Date: September 9, 2015
Atlantic, Gulfé& Facific
Marine Surveyors and Consultants, Inc.

(Stbd Main Engine Below) (Port Main Fngine Below)
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Swrvey Report No: 13-IMU-0176 . Report Date: September 8, 2013
Atlanoe, Gulf & Pacific
Marine Surveyors and Consultants, Inc.

MARCH 28, 2013 ATTENDANCE:

The undersigned conducted a joiut fire investigation with Mr. Gary Jones of EFI Global and with Mr. Ralph
Holloway of Middleton Marine who was present in part to assist with engine technical questions, as the vessel lay
hauled and blocked at Barber Marina, Elberta, AL with the following was observed and noted;

Debris removal began in: the starboard aft engine compartment were the lowest and most intense area of burn pattern
was observed. Inconsistent meltng and thermal distostion to the starboard engine metal components as compared to
the port engine metal components was a key factor during our assessment process.

(Port & Stbd Main Engine Below) (Stbd Main Engine Below)

Significant melting of engine compartment aluminum components with isolated melting of copper indicative of
ambient temperatures i the range of 1200°F to 1980°F, approximately. These temperature readings were one of the
indicators we relied upon in fonmulating the inrtial origin area theory which also mcluded a near total destruction of
the starboard main engine fiberglass exhaust tube found in the starboard aft bilge, while the port main engine fiberglass
exhaust tube was intact and whole, found aft of the port engine. (Ref: G. Jones, EFI Global June 28, 2013 Report)

{Port Main Engine Exhanst Tube Below)
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Sorvey Report No: 18-IMU-0176 Report Date: September 9, 2013
Atlante, Gulf & Pacific ‘
Marne Surveyors and Consultants, Inc.

Interior damage pattern indicates that the heaviest material loss from fire consumption was most concentrated at the
starboard aft engine compartiment of the vessel. Fire delincation patternis were most prominent along the starboard aft
bulkhead where the generator Racor fuel filter housing was uncovered and mounting location deterinined by the
attached bracket. The Racor plastic bowl was destroyed and the metal housing was heavily distorted with top cover
dislodged by fire involvement. Diesel fuel released from the unit and lines apparently accelerated the fire in that area.
The close proximity of this equipment to the starboard exhaust is the most probable explanation for the low level
damage. The generator was noted located aft and on center of the port and starboard main engines.

{Generator Below) (Generator Racor Fuel Filter Housing Below)

> 22 PR AN : - ke

Engine compartment electrical systemn arc map analysis revealed adverse activity at the starboard aft section only.
Evidence of arcing and beading of the copper conductors at the starboard aft side versus the port aft side was apparent.
‘Thus activity was consistent with that of wiring being energized, subjected to heat/flame contact with mid line meltng,
indicative of resulting fire dainage, not the cause of the fire. This fact is consistent with the report by the assured who
stated that the machinery was still m operation and running when the vessel was on fire and until he abandoned it.

Uncovered in the debrs aft of the starboard reduction gear in the bilge was found a steel mounting bracket with two
stainless steel hose clamps reinaining attached. This bracket was for mounting the engine room fire suppression

systein bottle; however, the steel bottle was 1missing. Mounting location for the bracket at the starboard aft upper
engiie room bulkhead was completely consumed.

Investigations as to the cause and origin of the fire continued with the removal of the starboard main engine from
the vessel which was performed by Baber Marina and then transported to Middleton Marine shop located in
Orange Beach, AL for partial disassemblies on 4/18/13. Removal of cylinder heads 1-3-6, revealed no internal
damage to cylinders or pistons as a result of engine overheatng. (See photos below)
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MAY 1, 2013 ATTENDANCE:
Removal of the port main engine seawater pump from the vessel was perfonmed by Baber Marna and then

trausported to Middleton Marine shop located in Orange Beach, AL for mspection. Turbocharger was removed from
the starboard main enghie and was inspected with no evidence of failure present.

(Starboard Turbocharger Below}
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Port and Starboard main engine seawater cooling pumips were removed from the engines and with cover plates
removed. Starboard pump revealed neoprene impeller blades were varicusly bulged and having large pieces of blades
at the outer face missing and center hub face almost fully exposed with the neoprene separated {rom the center hub.
The Port puunp neoprene unpeller blades were soinewhat wiiforn with only minor pieces of a few blades missing and
center hub barely visible with the neoprene remaming attached to the center hub. Both pumps input shafts with gears

were without notable wear or play. Both puinps were retained by the undersigned as evidence, boxed and labeled for
transport back

(Stbd Main Engine Seawater Pump Below) (Port Main Engine Seawater Purap Below)

On May 1, 2013, the undersigned attended the MR, CHARLIE at Barber Marina to conduct further inveshgation
of the engiiie space with the starboard main engine removed and of both main engine sea scoops i which both
port and starboard scoop screens were removed for a closer inspection behind the screens and to preserved the
screens as evidence, Baber Marina supplied tools and labor to effect the removal of the two sea scoop screens.

The starboard sea scoop screen was removed and found impacted with loose silt/inud and charred fire debms
which had apparently drammed back down from inside the vessel through the seawater pumnp intake hose that was
burnt off just past the sea valve iuside the engine room bilge. This allowed water and debns to flow back out and
down to the top of the starboard screen. Once the screen was off, lntentions were to rinse the screen with
freshwater by Barber yard manager to rexnove the loose silt and debris from the screen; however, mstead a garden
hose with city pressure was used, which inadvertently knocked off a large portion of the soft marine growth from
the starboard intake screen. This was clearly a mistake made by the manager and realized afierwards by the
undersigned. No photo was taken of the screen after it was first removed or before 1t was washed off.

(Starboard Sea Scoop) (Starboard Sea Scoop Being Removed)
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(Port Sea Scoop with Screen Removed) (Starboard Sea Scoop with Screen Removed)

After both sea scoop screens were removed, the undersigued bagged and labeled the screens accordingly as
retained evidence. During this same attendance, the undersigned did also gather the two fragmented reinains of
the starboard fiberglass exhaust tube from the vessel to also retain as evidence which were placed inside of plastic
storage bins with covers and labeled accordingly.

On May 7, 2013, the undersigned did conduct a close examination of both port and starboard sea scoop screens
in an office environment. Both screens were photographed using various methods and angles to document the.
screen conditions, hole size and pattern and to illustrate the marine growth present on each.
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Tt was deternuned by the undersigned that there were three (3) holes on the starboard screen which were 100% open
and two (2) holes on the port screen 100% open. The sea scoops were indentified as Groco part # APHS-3000-2
bronze sea stramers. The screens were found to be manufactured by Hendrick Corporarion having a Groco part #93-

3000-2, stainless steel, having .125 diameter perforated holes. Both screens were found to be significantly fouled with
marine growth and paint.

The undersigned made phone contact with Marine Exhaust Systems technical support who is the manufacturer and
supplier of the Cabo vessel MR, CHARLIE exhaust components; i.e. the stainless steel exhaust riser, fiberglass
exhaust surge tube with connecting rubber boots and hose clamps. Discussions conceming seawater cooling
requirermnents for the non-netal exhaust components determined that the design of the stamless steel exhaust riser is
based upon the engime manufacturers mininm output flow rate. Marine Exhaust Systems coraponents are designed
and built to meet USCG and ABS specifications. The non-metal components, i.e. the fiberglass exhaust surge tube
with cormecting rubber boots are fire rated withstand temperatures of up to 259°F and beyond that will begin to fail as
they are designed to operate under nonmal temperatures of 120°F to 150°F, approximately. The undersigned did also
confirm this information with two other manne exhaust design persons from other compaines who fully agreed that
good water flow i1s unperative and if not, failure 15 certain of the non-metal exhaust system components.

According to Marine Exhaust Systems techiical support, test experiments of the non-metal components have been
conducted m the past have revealed that complete failure of those non-metal components was achieved at
approximately 350°F within runutes. The stainless steel exhaust riser is designed and built in the principal of a
“showerhead” having a series of round holes at the discharge end of the riser pipe spraying a large volume of seawater
over the hot exhaust gas before it exits the riser and durnps into the non-metal components.

It should be noted that the Marine Exhaust Systems stainless steel exhaust riser is designed and built with a spray
pattern of the “showerhead” having more holes closer together around the upper half of the can then the lower half.
This doue so that mnost of the water when injected at the designed flow rate comes out of the uppér half of the
“showerhead” and falls over the exhaust pipe opening in order to provide an optimumn cooling affect over the hot
gases.
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‘When water flow volume and or pressure is restricted or reduced to the riser “showerhead”, gravity begins to take
takes affect on the water that is flowing and as a result the water naturally drops to the lower half of the “showerhead”.
This affect can be compare with a household showerhead, when you have good water pressure the flow pattern is
relatively even, but as you tum the pressure down by closing the valve, the water begins to drop to the lower half of the
showerhead and will eventually turm into a steady siream of water at the lower half of the showerhead as the valve is
closed even more. This same principal is true with a marine exhaust riser which looses water flow or pressure.

“The illustration below are photos of a test stand demonstration of a stainless steel exhaust riser with water nyjection
being applying showing how the “showerhead” on the left works and in the right photo, Manine Exhaust Systems
components very similar to those mstalled on the MR. CHARLIE are shown with labels applied for reference.

FIBERGLASS (FRE)
SURGE TUBE

SEAWATER
INJECTION
FROM

111\1 GINE

E;{rIAU%T 5
FLOWOUT ,:' -

At the time of the starboard engine inspection at Middleton Marine shop located 11 Orange Beach, AL, the exhaust
riser remamed attached with both openings exposed at each end of the riser pipe once the turbocha.rger was removed.

It was noted that oue of the “showerhead” holes located at the bottom center of the ring, was plugged up with hard
deposits.

Accordmg to the MAN technical engine data, exhaust gas temperature of the main engines on the MR. CHABLIE at
2300-rpm is 1112°F. The engine seawater pump minimum delivery requirement is 107-gallons per minute at 0 bar
mlet pressure. Having sufficient seawater passage through the maim engine to the exhaust riser is criical in order to
cool the hot exhaust gas before reaching the non-metallic components making up the remainder of the exhaust system.
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| Exhaust gas volume flow [mh] || 6840 | Sea water pump - standard

[Exhaust gas mass flow _[kg/nj| [ 2730 | | Pump mods! - | | Impellerpumpe |
‘Delivery guaniity Wmin 400

! ExhausL back pressure mbar] | l &0 J at 0'barin ﬁiqand 0.5 Ia'iar back Drcssure[ ! —

| Exndust §as temperature  [*C]|[ 600

IF’ower input kW]H 2.0 ]

Without proper cooling water flow and or adequate water pressure to the exhaust nser with the engine nuiming, is
certain cause for a fire to start in the down line non-metal components. The physical evidence remaming of the
destroyed starboard fiberglass exhaust tube, points towards an exhaust system cooling water failure.

The pieces of physical evidence collected along with all pertinent design data collected by the undersigned concerning
the MAN engine and seawater pump, Marine Exhaust Systems design, (Groco sea strainer design and the

Groco/Hendrick screen design data, was all tiried over to Dr. Kendall Clarke, who was hired to assist underwmers m
this matter as a metallurgical consultant.

Dr. Clarke did perfonm dzgital photo analysis of both the portand starboard sea scoops screens in order to determine
the total open area remaiung on each of the fouled screens. This was done by comparison using a new sea scoop
screen purchased from Groco by the undersigned and provided to Dr. Clarke for this purpose. It was detennined by
Dr. Clarke that the total open area of a new screen, after deductions were made for the framework of the scoop body,
thar total open of the new screen as iustalled, is 17.6 square inches. Dr. Clarke determined that the starhoard sea
scoop screen has an open area of 3.55 square inches or 1/5 (20%) of the designed as compared with a new clean

screen. The port sea scoop screen was determmuned by Dr. Clarke to have an open area of 3.85 square inches or
approximately 1/4 (26%) compared with a new screen.

Inquiry by the undersigned was made to the sea scoop screen manufacturer, Iendrick Corporaton, to design
engineer Mr. John Moran, with regard to flow rate calculations based on preliminary dara on the MAN mam engine
seawater pumnp with regards to minimum flow raie requirements using 430 liters per minute. Using that data as a
starting point to determine screen flow rate, he stated, “that open area raises the required velocity to over 640 fi/min
which is off the chart for pressure loss calculations — there is a formnula bur I'would have to find #t, but I do know that
the flow resistance roughly increases exponentially with velocity. Knowing that we were estimating 40" HZ20 vacuum
before - the new vacuum on the pump inlet side would be off the chart for pump operation {more than 557 of HZ0

vacuum). The pump would not have been able to flow 450 liters/min of water no matter how low the head pressure
was.”

After the nutal commmwmuicatons with John Moran, Dr. Clarke had conduct his photo analysis of the starboard scoop
screenn and this informaton along with the updated MAN pump data received was provided to John Moran.
According to Mr. Moran, “the screen was too clogged to How the regrired amount of water (400 Vinin or 450 Jmin)
required for the engine. The pressure Joss would be too great for the pump to overcome. Unless the prmp is made
to operate at a higher vacuum, 1t probably wouldn't flow enough water.”

Discussions with Dr. Clarke concenung the starboard mam engine oil coolers and heat exchanger, the undersigned
has raised the question as to the conditions of those components which are highly suscepable to fouling and corrosion
from which seawater passes. A previous visual mspection by the undersigned of the main engine heat exchanger and
gear oil cooler, which were both loose from the engine, revealed evidence of fouling and corrosion; however, at that
particular tme the undersigned was not able to detenmine the full extent of the foulmg and or corrosion, It has not
been determined if further inspection of those coclers will be perfonned; however, we reserve the right to attend such
an mspection, should that oceur. Fouling in marine seawater coolers applications is inevitable and routine maintenance
1s often1 required m order to reduce oravoid potential problems with the machinery in which thie coolers are involved.

Several various photos of the sea scoops and screens were sent off by the undersigned to Dauphin Island Sea Lab
11z a non-formal manner via email, without the lab being made prvy to the circuinstances involving the MR.
CHARLIE. This was done i1 order to have the lab indentify some of the marne growth present on the sea
scoops and screens. The resvlts came back i 2 non-formal manor via email reporting that various types of marine
growth was present on all photos sent to the lab. Handwritten labels were used in doing so. (See the photos below)
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The undersigned did also obtain from Middleton Marine the MAN engine Maintenance Pian which gives a

comprehensive outline of what 1s required by the engine maker on a yearly, 2-year and 4-year basis.
{See attached MAN Maintenance Plan}

Lvery Year
M1 Checking

Engine extersor for loss of o1l and coolant
Coofant Jever

Concentration of antifreeze anfi-corrosion agents
FEngine ol level - gearbox orl level

FEngne alarms

Funcaonmg of instrurnents

Coolant hoses for leaks

Fuel lines for leaks

V-belt tension, retightening if necessary V-belt(s)
Conditron of impeller

Water hose ‘clamps, pipe connections and bolts for secunty, retightening if necessary

Alignment of the shaft system-In the event of 2bnormal vibrations, since the elastic engine mounts may have
settled.

Every 2 Yearg
Al Cleaning

ITntercooler / charge-air pipes / turbocharger
Hear exchanger (prpe cluster)

Every 4 Y;ars

A2 Changing
Coolant

Al hoses (e.g. fuel supply and return fines, gearbox oil cooler)

Ounce the respective number of operating hours has been clocked up (see page 10), the aforementioned
maintenance work M1 to M6 1s to be carried out by an MAN-authorized workshop.

Jobs Al and A2 due every year or every other year must be performed irespective of the number of operating
hours clocked up at the respective time.
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It should be noted that based upon the service reports obtained from the assureds repairers over the last 4 years, that
none of the items listed in the MAN engine Maintenance Plan were performed. According to the assured, he has

never changed the impellers on the engine pumps and he further stated that everything was working correctly on the
vessel on the day of the incident when he left the dock.

Below are parts taken from Examination under Qath of Dr. Kim Komegay with referenced page numbers where
these can be found.

FPg 202
. And if you prohibit the intake of water to the engines enough, erther by paint or by srowth, then vou can

damage the engines. Yea.hP
A. Not necessarily.

@ No? You don't agree with that?
A. Idont agree vath that

Pz 220

. Have vou ever changed the impellers out on efther of the marin engines?
Pg 221
A No

Q. Sounds like you're pretty meticulous about the boat in terms of the maintenance. If they did it you'd know
" aboutit

A Yes.

Q. What do you know about exhaust censors versus water coollng censors on your display? Are they different?
Are they the same?

P 222
A. Tdon't know.

(). Are there any exhaust heat censors and/or alarms on your main engines?

A. To my recollection, I've had ~ I've had some faults and some alarms go off in the past that have been reparred.
And to my recollection, one of them was an exhaust censor that was bad.

Q. When was that?

A. I dontrecall. Ralph replaced it. 1t was a — he told me it was a bad sensor. There was nothing wrong with - it
was exhaust — if I remember correctly, it was exhaust gas temperature,

Pe 224

Q. Were they working correctly at the time you set out of Ono in March on your tap?
A. Evervthing was workimg correctly.

Pz 233
1 knew what my GPS showed mme. But you cant trust that GFPS.
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It 1s conunonly known in the marine industry that wom or damaged impellers can cause system failure or engine

breakdowns. Directly below is from Johnson Pumps which is the impeller used by MAN Diesel along with a
photo of the MAN seawater pump installed on the engine with a new impeller installed and pumnp cover removed.

Impeller number
09-814B
* Neoprene
{for coolng)
s replaces
Jahsco 21676-
0001
=  Furope &
17936-0001
USA

w855 mm

Below are the trouble shooting steps from Johnson Pump concerning neoprene impellers.

Troubleshooting Your Flexible Impeller Pump
Low flow:

Keduced flow will occur when the impeller is damaged,

Bowed, missing, worn or ripped blades (see pictire) will reduce flow.

A worn cam, wearplate or cover plate will also reduce flow.

1 he replacement of these parts, when worn, normally cures the problem.

Another cause of low flow is an air leak. This can occur anywhere along the suction line, within the sca strainer, or
within the pump.

Check all hoses, hose clamps, fittings, gaskets and the pump water seal.

Not priming: A of the causes of low flow described above can also prevent the pump from priming.

How to prevent impeller failure:

The main causes of premature impeller faflure involve running the pump dry, with a restricted suction or with a
blocked discharge.

Conlirm your miet seacock is in the open position before engine start. You would be surprised how often this
simple step 1s forgotten.

Regularly clean your suction strainer and confirm all old impeller blades are removed when replacing vour
impefler,

These steps will reduce the majortty of system flow restrictions.
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COST: '

As previously mentioned in this report, the Accident Investigation Report states that the vessel was valued in
access of $300,000.

According to the assured m his swom statement, he believed the vessel was worth $1,000,000.00.

The undersigned noted that the MR. CHARLIE was found on these Yacht Brokerage websites apparently listed
for sale;

Oodle Marketplace - $499,900.00 Frank Gordan - $499,900.00 Boat Trader - §659,990.00

The undersigned has conducted a search and found that there are other similar 40 CABO Sportfish vessels listed
for sale in ¢lose price range as the MR. CHARLIE was listed.

Estimated Market Value at the time of the incident: $525,000.00

Amount of Hull Insurance: $800.000.00 Deductble: $16.000.00 (ess depreciatioﬁ)
SURVEYCRS NOTES:

The undersigned has noted a number of circuumstances involving this incident which are inconsistent and have raised
suspect to this matter.

One being that the value stated by the assured of what the vessel was worth and the amount stated on the police report,
both being highly over inflated comipared to the vessel market value.

Also, the fact that the location in which the assured decided to beach the vessel was remotely secluded away from any
direct shore side access. Furthermore, in of lieu of turning the vessel around and going back to Barber Marina when
the engine started presenting a problem or by simply stopping and checking the engine to see what was happening,

nstead the assured kept pushing the engine, restarting it for a fourth time and riuning it hard, after the fire was
discovered.

Why was the engine room hatch left open once smoke and fire was discovered aud no attempt made at discharging a
fire extinguisher into the space with four (4) reportedly aboard or not setting off the manual override on the Halon
systemn, if it were nstalled, All peculiar when the assured was so adamant about doing the maintenance; conducting his
“pre-flight checks” and that “everything worked” wheu he left the dock ou a cocl Sunday afternoon by himself,

And why was it necessary to go find Barber Marina when doing could so easily be done with the nicely outfitted
navigation systems mstalled aboard to rely on, tied to the dock fromn at home.

We reserve the night to supplement and or amend this report should new or additional information be made available.

Survey made, signed and submited without prejudice to rights and/or interests of whom it 1nay concen.

Respectfully Submitted
Attantic, Gulf & Pacific
Marine Surveyors and Consultants, Ine.

oy Uodoce:

Guy P. Plaisance, Surveyor

Saciety of Accredited
Marine Surveyors, Inc.®
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ATTACHMENTS:

1.} Dugital Photos within report

2.) 2006 Cabo 40 SF compiled with notes

3.} Service Reports from MR. CHARLIE past maintenance

4.} Groco Sea Scoop and Screen data sheets

5.) MAN Engine Repair Manual

6.) MAN Engine Maintenance Plan

7.} MAN Engine Technical Data sheet

8.) G.Jones, EFT Global June 28, 2013 Report

9.) Dr. Kendal Clarke Screen Analysis - 3 emails

10.) Hendrick ~John Momu Screen calculations - 3 emails

11) Hendrick Calculator hipy/wwavhendrickarchproducrs.comteclutieal-indo/autocad-crawina-toolsfopen-area-caloiator
12.) Marine Exhaust Systems http//www.marnc-cxhanst.com/ = LiNK Retfterence

13.) Dauphin Island Sea Lab Analysis - 1 email
14.)
15.)

.J Big Bay Navigation Invoice

) Examination Under Oath Of Dr. Kiin Komegay with Fxhibits
16.) Natural Resources Boating Accident Investigation Report
17.) 3 Yacht Brokerage listings of the MR. CHARLIE
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OFPINION:

It 1s the opnuon of the undersigned that the damage sighted was recent in nature, of common cause and could
reasonably be attributed to a fire on or about March 3, 2013 at 1600-hours, as alleged.

It is the further the opnnon of the undersigned that the fire resulted due to the lack of required maintenance on
the starboard main engine per the manufacturer’s recornmendations and by the excessive amount of imarine
growth on the starboard sea stramier screen.
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aua'c, G] & Pa_c
Marne Surveyors and Consultants, Inc,

7946 Hapuna Place Fax/Phone: {298) 255-6024
Dianondhead, Mississippi 39525 Mobile: {228} 222-1975

Iomal |

captguv@cable one.aes

Tanail 20 pepiarine @hive.com

Apnl 13, 2014

Allen E. Gralwam
William E. Shreve, Jr.
Phelps Dunbar, LLP
P.O. Box 9797

Mohile, Alabana 36652

Our Job File #13-IMU-0176 ER

Re: Adantic Specially Insurance Company, Plainafl]

Vs, '

Mr. Charlie Adventures, LLC, and Kim P. Kornegay, Defendants.

Civil Acuon No. CY-13-458-CG-N

Dear Sir, )

Pursuant to the requests of Phelps Dunbar, LLP, counsel representing the claimants, Atlantic Specialty
Insurance Company, Underwriters at Interest; 1o provide my opinions as to the cause of loss and my opinions
for which the prevailing circumstances involving such matter exist, please consider the I ollowing:

The undersigned marine survevor is a Heensed master mariner with over 34 vears of combined experience m
vessel 1mavigation, management, operations, new consiruction, repair and mspection within the Maritime and
Shipbuilding Industry, of commercial vessels, military vessels and vachts, having 1much recent experience as
marine surveyor imvolved with ¢laims on like vessels for which this complaint is made.

Furthermore, the undersigned has worked in the capacity of both a yacht captam and a slipyard project
nmanager, during winch I did oversee the operations, management, and the construction ol yachts, from 1984
until 1994, and over the last thirteén years, have performed many various types of mariie surveys on multiple
vessels; Le., including mumerous yachts with like equipment installed on the subject vessel, "MR. CHARLIE",
with several of which cases involved yachit fires and other cases wivolving commercial vessel fires.

From June, 2001 to. the present, the undersigned has been gainfully employed as'a marine surveyor providing
prolessional services (o the mariime industry.  Attached are Exlubits A aud B which are true and correct
copies ol my curriculum vitae and my [ee rates with terms.

The undersighed did originally receive this assignment on March 4, 2018, and in preparation of this report the
uidersigned did review, all of the documents, photos, manuals, specilications, data, as lisied below, including
but not limited 10, all of the documents previously provided regarding my réporting of this matter found in the
AGP Marine File 13-IMU1-0176;

L) AGP Marine Survey File 13-IMU-0176 (Previously provided items 1 thru 18 listed belaw)

2) 2006 Cabo 40 ST compiled with notes

d.)  Service Reports from MR, CHARLIE past maintenance

4.} Groco Sea Scoop and Screen daia sheets

3. MAN Engine Repair Manual

6.) MAN IEngine Maintenance Plan

7.} MAN Engine Technical Data sheet

8.} G. Jones, EFI Global June 28, 2013 Report

9.} Dr. Kendal Clarke Screen Analysis — 3 emails

10.) Hendrick -Jolmy Moran Screen calcutations - 8 emails

11.) Hendrick Calculator hipsAwvnw iendrickachproducts.conyie chnieakinfo/siocad-grmiigs lools ohen-arca-clenlaor

12.) Marine Exhaust Systems hitp:/Avewanume-exhaust.cony/
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13.) Dauphin Island Sea Lab Analysis - T email

14.) Big Bay Navigation Invoice

15.) Examination Under Oath Of Dr. Kim Kornegay with Exhibits

16.) Natural Resources Boating Accident Tnvestgation Report

17.) 3 Yacht Brokerage listings of the MR. CHARLIE

18.) Barber Martva nine (9} storage invoices and two (2) estimates

19.) Digital Photos within this report

20.) MAN Engine Layout {found in MAN Engine Repair Manual pgs 18-19)

21} MAN Engine Schematic diagram of cooling system (found in MAN Engine Repair Manual pg 21)
22.) MAN Fault Table (found in. MAN Engine Repair Manual pgs 15-14)

23.) AGP-Caho 40 Man Fuel System Lavout PDT file

24.) AGP-8ibd Gear O Cooler - Sthd Sereen PDF file

25.) AGP-5thd Gear O1i Cooler PDT {ile

20.) Smithsonian Marine Station hup/Avww.smssi.edufrkpec/Hyvdroides etesus. him
27.) AGP-Port Screen PDF file

28.) AGP-S(hd Screen PDF file

29.) Gulf Coast Hatteras, LLC Invoice No 360 Date 7/15/11

30.) Boal Test-Cabo 40 ~

31.} MotorBoatmg-New Cabo 40

32.} Intemational Yachtsman - Moving Ou Up

DESCRIPTION OF

Subject vessel is an all molded [iberglass and composite model 40 Flybridge Sporifish, powered by twin MAN
Diesel model RG-800 CRM (D2876 LE 423) 800-hp turbocharged in-line G-cvlinder diesel engines having the
following particulars:

Vessel Naine: MR. CHARLIE"

IIN: : CHXJ00401506

Fiag: Uhuted States

Oflicial Number: 1183936

Length: 40,2 it

Breadl: 15.5 1t

Deptls: 7.4 [t

Year Buil: 2006

Place Buil; Cabo Yachts, Inc, Adelanto, CA
Hull Designer: Michael Peters

Gross / Net Tonnage: 30/ 24

Hailing Port: Perdidio Key, FLL

Ovmers / Operators: Mr. Charlie Adventures, L1.C

Vessel heln station was outlitted with MAN engine panels lor each main engine with digital visual display and
audible alarms momiioring rpm, oil temperature, oil pressure, luel pressure, coolant lemperature, gear oil
pressure, baltery voltage and Liowrs. Also were separate port and starboard visual/audible alarmis OO
engine room temperature and exhaust temperature on the steering console. The vessel was also outlitted with
a [ire alarm and engine room automated fire suppression system with visual/audible alarm panel with manual
override conirol at the helm station.
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The vessel was reportedly also outfitied with the following Navigaton equipment(;
Big Bay Navigation Computer - 3 monitors, 2-up at the bridge helm station and 1-down at and 17" monitor in

salon, RI keyboard and mouse, 120 GB hard drive and Coastat Explorer navigation software. Mariner Pro
Upgrade including Coastal Explorer Navigation Chart Program.

Furuno Nay-Net G4 mile Radar Chart Plotier black box conmected to 2ud 15" Big Bay display.
Furune GPS

Simrad AP-2) Autopilot with rudder angle indicator.

Furuno FCV 1100 Fishiinder/fathometer w/12.1" sereen and bronze thra-hull ransducer,
Furune RD-30 Tri-Data multfunction display.

ICOM VHE with 17 anfenna.

Cellular phone 17" antenna with signal booster.

Ritchie maguetic compass.

{Reference 2006 Cabo 40 ST layoul: compled with notes, Boat Test-Cabo 40 file, MotorBoating-New Cabo 40
lile, and International Yachtsman - Moving On Up file; for complete vessel design and features deiails)

CIRCUMSTANCES:

Reportedly. on March 3, 2013, according {o the owners statement, at approximately 1430-hours (CST) aller
making pre-checks on the vessel, got underway {rom his house located on Ono Islaud, Alabama. Reportledly
this trip was 1o take a ride to find Barber Marina, and during Gie wip and while en-route hack home, not far
from Barber Marma, encountered starboard engime problems resulthig in the engine stalling three (3)
consecutive times, reportedly without any engine warmings, indications or otlier or alarins sounding, when (he
vessel caught fire and burned sigificantly, consuming the vessel to just above the waterline throughout. (See
AGP Marine Survey Report 13-IMU-0176, dated September 9, 2013, for specific details.)

According to the Departiment of Conservation & Natural Resources Boaing Accident Investigation Report
Case #20130303AL189-1, at approximately 1600-hrs the location of the MR, CHARLILE was reported al just
shghty to the southwest of Hatchet Point ou the south side of the Intra-coastal Witerway near marker “69”
near Latitude: 30 deg 18 min 23.000 sec North and Longilude: 87 deg 32 min 43.000 sec West. Tlus
particular location choset by the owner to beach the vessel during Uiis fire incident was remotely secluded
away from any direct shore side access. (See Attached Accident Investigaton Report #20130303AL.189-1)

Inconsistencies within the Accident Investigation Report, states that the vessel was reporiedly valued in access
of $800,000; however, according 10 the owner in his sworn statement, lie believed the vessel was worth
$1,000,000.00.

During my investigation, it was noted that the MR. CHARLIE was [ound on three {3) Yaclit Brokerage
websiles listed [or sale as lollows; Qodle Marketplace - $199,900.00, Frank Gordan - $499,900.00 and Boat
Trader - $699,990.00. '

Also noted within die Accident Investigation Report, il siates thal there was only onue (1) fire extinguisher
aboard which contradicts what the assured stated tiat tere was at least {our {4) aboard, 2-inside and -atop at
the llybridge deck. The Accident Investigation Report also indicates thal the engine room hatch was closed as
apposed lo whal the owner stating, it was lelt open. The Accident Investigation Report [urther indicated that
there was a Halon Fire Suppression System aboard; however, during our mvestigations, no Fire Suppression
Svstem bottle was fouind aboard,

Furthermore and according to statement given by the owner, there were {lames reportedly comnng out of e
open engine hatch when he deployed his Liferafi and abandoned ship from (he MR. CHARLIE, with engines
aud generator, reporiedly all sall runmning.
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REMARKS:

During the undersign’s investugation attendances on the subject vessel beginning back on March 8, 2013, an
inspection was made on ail of the hull bottom and there was heavy accumulations of marine growth present
with no evidence of any recent scraping on the vessel underwater runming gear and or on the imderwater
appendages, parlicularly none on the main engine sea water intakes. What was obvious to me was long tern
mariue growth that had apparently been growing since the ast reported dry-docking in July 2011. (See AGP
photos, Sthd Sereen PDF file, Port Sereen PDF file and Gulf Coast Hatteras, LLC Invoice No 3680 Date
7/15/11)

1t should be noted that the propellers and lower portions of the struts were relatively clean of marine growil
which is consistent with the reporied ‘bagging” of those #tems perfonmed by the owner io prevent growth [Fom
occurring, It was also noted that the anodes were mostly eaten away, deteriorated and on the rudders and
propeller shafiing, anodes were completely ecaten away and nissing.
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Furthemmore, durimg my mvestigation attendance on the subject vessel and or of the staboard main engine
alter removed, no evidence was fownrd on the starboard main engine [uel sysiem components conceming any
[ailures and or leaks. All [uel componeiits were inspected, examined 1o the extent possible without removals
and or disassemblies of the components.

There was no evidence found that indicated any [el leaks existed or were present on the main engine or
generator at the time of the five, particularly [uel leaks (hat would have conwibuted to the fire origin, jnitially.
Or in simpler terms, no associated fuel leaking ou the starboard main engine before the fire started. (Refer 16
atiaclied PDF file Cabo 40 Man Fuel Systein Layout)

Additionally, all of the stacboard main engine [uel components as they are amranged and iustalled ave located
on the port inboard side ol the engine with the exception of the [uel rail, Ijectors and connecting steel fuel
Ines, which are localed in the valley on top of the engine more towards the inhoard port side. {Right halfl side
looking [rom forward to ali)

There is no [uel components located close 1o, or around the tirbocharger area on these engines, and ihe
turbocharger, is located at the opposing starboard afi outboard side at the rear of the engine. The turbocharger
15 closer (o the exhaust riser and FRIP exhaust tube. (Lell side rear looking [orward o afi)

FPage 5 of 9
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Schematic diagram of fuel system

(1) E—
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S
%
! i ] £}
® @
& Rail  Tank
4 Hand pump ¥ Fuel distributor
T High-pressure pump # Fuel distribuior
& Fuel prefiter with water separator i Fuet Service Centre (FSC)
4 Fuel return # Injectar

Fire consumpton was most concentrated at the starboard all engine compartment of the vessel with lieaviest
utertal loss from. Fire delineation pattemns were most prominent along the starboard ali. bulkhead where the
generator Racor fuel lilter housing was uncovered and mounting location determmed by the attached bracket.
The Racor plastic bowl was destroyed and the metal housing was heavily distorted with top cover dislodged by
lire mvolvement. Diesel [uel released [rom e unit and lines apparentdy accelerated the fire in that area. The

close proximuty of this equipment to the starboard exhiaust is the most probable explanation Tor the low level
damage.

Engine compartment eleciiical system arc map analysis revealed adverse activity at the starboard aft section
only. Ividence of arcing and beading ol the copper conductors at the starboard afi side versus the port afl side
was apparent. This activity was consistent with (hat ol wiring being energized, subjected 10 heai/llame contact
with nud ne melting, indicatve of resulting fire damage, not the cause of the fire.
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The port and starboard FRP exhaust tubes were recovered [rom the fire debiis by the undersymed and were
refained as evidence. The port FRT exhaust tube was [ound completely intact with some negligible bumimg
exhibited on the outer fiberglass which is associated with the resulting surrounding lire lames}. The staboard
FRP exhaust tube was found almost completely destroyed with evidence it remaining which consisted of the
opposing ends of the tube {the inlet and outlet comections) for the exhaust. There was extreme consumption ‘
of the fiberglass tube, evidence a catastrophic {ailure of the starboard exhaust tube as a result of localized
intense heat and burning (lunes), and wibe appeared burt fron: the inside ont. (Refer to AGP exhaust iube
photos)

Considering the theoretical and physical evidenices consisting of the excessively fouled seawater scoop intake
screery, the main engine pump performance ciuve/flow rate specifications and caleulations performed, gear
{ransmission) oil cooler found louled with obvious marine growth present and visible, starboard FRP exhaust
tube burnt ends remaiming, and combined with he area of origin burn pattem found. All of this evidence
collectively, depicts that there was clearly insuflicient seawater cooling lowing through (he starboard main
engine to cool the non-metallic exhaust system components, causing extreme catastrophic [ailure of those
exhaust components; 1e., the melting and buming of the rubber boot hose cormections to the FRP exhaust

tube.
Sthd Gear Ot Cooler
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Marme Growth
noted at severad
areas of cooler end

It is conceivable how this fire could have easily spread so rapidly considering reports by the owner, that when
he stopped the vesse] and opened the engine hatch he saw smoke. He then left the haich open and returned

back up to the flybridge (o speed up e engines and headed the vessel fowards the shoreline where he finally
ended up.

The action ol opening and leaving the hatch open, would constitute substantial ncreased airflow into e
already burning engine room and by increasing engine speed alier, significantly increased the level of exhaust
heat and escaping exhaust Lot gases into the starboard aff area of the engine room. Basically fanning and
fueling the fire iuto a rage so that when the vessel grounded a few minutes later with engines stll ruming and
alter owner abandoned ship, shortly thereafier was engulled iu llames. This is evident by the reporting of the
vessel owner and Lhe photos and video taken by Capt Mac McLean when he first artived onto the scene.

What is not concetvable, 1s how it is possible that the starboard engine was exlubiting some sort of problem
such that it was stalling, shutting down, yet there was reportedly no problems showing on the engine panel, no
fault indications, no warnings and no alarms, according to the owner. However; after he abandoned ship, he
heard engmes shut down and then alarms sounding. (Reler to MAN Fault Troubleshooting Table [or more
detals)
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CONCLUSIONS and OPINIONS:

Through carefi} consideration and further evaluation by the undersigned of all of the evidence on (ile; T
submit the following conclusions and opinions as (o the cause and origin of the fire aboard the MR.
CHARLIE on March 3, 2013.

1} No evidence was observed or discovered Wt would indicate the source or main cause of the fire was
electrical in nature.

2} No evidence was observed or discovered that would indicate the sowrce or main cause of the fire was [rom
any pre-existing fuel leak.

3) Insufficient seawater {low through the starboard main engine cooling system resalted i (e excessive rise i
exhaust temperature, causing the hot exhaust gas 1o bum and ignite into a fire, beginning with non-metallic
exhaust system compouents. This fire was greatly exacerbated by the starboard main engine contimung (o ruu,
expelling 900° F to 1100° ¥ exhaust heat and gases into the local surounding area of (he starboard alt engine
room, quickly melting the closely mouned generator diesel fuel flier Racor plastic bowel, thus providing a
substantial amount of acceleran, diesel fuel onto Uie already buniing hot exhaust fire.

4) No scraping of marine growth had occurred within months, and possibly not since (ie previous dry-docking
of the vessel, evident by the amount, uniformity and types of marine growth found; i.e., barmacles, calcareous
tube worm, oysters, red algae and encrusting bryozoans (nioss), all of these pamed marine growtl: as
determined by Dauphm Island Sea Lab, were present on all of the underwater hull appendages, and were
growing on the outside and inside of the engine seawater scoops and screens and inside through the rest of the
engine seawater coolug svstemn. {Refer 1o AGP Stbd Gear Oil Cooler - $thd Screen)

5) Litde to no maintenance was performed by the owner or by outside mechanics on the MR, CHARLIE
main engines, evident by the statement given by the owner as (o what he has or has not had performed on the
engines, e service mainténance records made available and what is recommended i the MAN Maintenance
Plan; i.e., with specilic relerence 1o engine alanns, cooling water pump, fuel sysiem and cleaning and servicing
heat exchangers and o1l coolers. These are all contributing factors {0 excessive heat build up over a short
period ol time numing from his Ono Island home to Barber Marina and arve the cause of the sole cause of
fire. (Refer to MAN LEngine Mainyenance Plan)

‘The undersigned reserves the right to amend and/or supplement tiis report, should additional information be
made available.

Respectlully Subnutted,

Atlantte, Gull & Pacific Marine
Survevors and Consullants, Inc,

Capt. Guy P. Plaisanice, AMS #942
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FIRE INVESTIGATION

Report One

INSURED: Dr. Kim Kornegay
LOSS LOCATION: Intracoastal Waterway

Orange Beach, AL
DATE OF LOSS: March 13, 2012
CLAIM NUMBER: OAB014998
EFI FILE NO: 94201-05906
Report Date: June 28, 2013
Prepared For: International Marine Underwriters

1100 Poydras Street, Suite 1220
New Orleans, LA 70163

Attention: Rita Boggan

THIS REPORT FURNISHED AS PRIVILEGED AND CONFIDENTIAL TO ADDRESSEE.
RELEASE TO ANY OTHER COMPANY, CONCERN OR INDIVIDUAL IS SOLELY
THE RESPONSIBILITY OF ADDRESSEE.
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ASSIGNMENT

The assignment to conduct an origin and cause investigation of a 2006 Cabo 40
pleasure boat was received on March 19, 2013. The physical examination commenced
on March 28, 2013 and was completed on that date. However, continued research and
consultations with other experts continued throughout the investigation.

ENCLOSURES

36 Photographs with description

Boating Accident Investigation Report-Dept. of Conservation & Natural Resources
Cabo 40 product literature

Gulf Coast Hatteras service records

Middleton Marine service records

Boat Trader ad for Mr. Charlie Adventures

Groto strainer scoop

NO oA W

FIRE SCENE EXAMINATION

A systematic scene examination utilizing- a method consistent with the guidelines of
NFPA 921 was conducted. The fire scene examination was performed on March 28,
2013. The inspection was conducted at Barber Marina in Elberta, Alabama. The boat
was moved {o this location following the fire event.

The burned boat was photographed and a field diagram was prepared at that time.
Access to lhe property was provided by representafives of Gulf Coast Hatteras, the
custodian of the premises. Admittance to the grounds and premises was through the
monitored gates. Present and participating in the investigation was Marine Surveyor
Captain Guy Plaisance and Ralph Holloway of Middleton Marine. A safety survey
uncovered no hazardous conditions that precluded the examination process from
occurring. Initial reports indicate there were no injuries or fatalities involved in this loss.

There were no specific or appreciable alterations to the wvessel following its
extinguishment and movement to this dry dock facility. However, the fire did cause
significant damage to the entire boat and for this reason, background information about
the Joss and events leading up to the fire was essential to the investigation. In addition,
significant research regarding the engine/exhaust operating system was important to this
effort as well. The eyewitness fo the event is the insured and he did provide the following
detailed information about the loss.

“On Sunday, March 3, 2013 | had planned to take my Cabo over to Barber Marina to be
sure | knew how to get over there from my house on Ono [sland. The plan was to hau!
the boat out in the next couple of weeks when the rain started to subside fo repaint the
botton. It had been over a year since | was over that way and | wanted to be sure | had
waypoints to getl back there without wrong turns. Plus, the boat needed to be run as it
fiad not been out of the slip over the winter. Early Sunday morning, the wind was
blowing hard. out of the north. The tide was fow which makes it tough to gef over to the
channel. The forecast was for the sky.to clear and the wind fo subside in the early
afternoon. So [ decided fo do alf the house chores in the morning and take the boat out
in the afternoon, if the forecast was right. )

File No.: 94201-05906 2 | July 03, 2013
Insured: Kim Kornegay - _ Claim No.: CABD14998
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Around 2:00 PM the conditions looked good. The tide was up and the wind was down.
So just before 2:30 PM and affer alf my prefiight checks were done | started the engines.
Both engines started right up. As they warmed up | did notice that the starboard engine
was idling about 15 RPMs slower than the port engine. I did not think much about that,
as both engines were running smooth. However, in hindsight | had never experienced

either engine running at different RPMs at idle. Typically, both engines would turn 599
RPMs at idfe.

No problem out of the slip, very routine, | headed toward Barber Marina. When | got fo
the Intercostal, | synced the engines and throftled up. Nothing unusual, however there
was some vibration, which | afiributed to growth on the running gear. ! kept the RPMs
down to avoid unnecessary vibration and was running about 22 knofs. | did make a
wrong turn, but corrected and marked my waypoints. | got to Barbers and furned around
to go back home. As | headed back towards home and looked ahead | saw a barge and
tug coming through Hatcher Point. The wind was from the north and he was crabbing
into the winds. [ was in no hurry, so | just sat there in the shaliow flats and watched him
move through. | don't know what time it was or how long it took him to get clear. | was
just thinking that | wanted to allow him plenty of room and waited until he went on by.

When he was clear, | synced the engines and throtiled up. As | came up on plane, the
starboard engine quit. | thought that was odd. | put the port engine in neutral, reset the
starboard engine and started it back up. It started up; | synced again and throttled up.
The starboard engine died again. | thought this is really strange. ! went back to idle on
the port engine, reset the starboard engine and started it back up. It started; | synced
again and throttled up. As | started to come up on plane, the starboard engine quit for
the third time. Now I knew something was not right. | put the port engine back to idle and
went down fo see what was going on. | got down fo the cockpit and thought | would
check the breaker panel. So | opened the salon door and fooked at the breakers.
Everything looked OK. | checked all the breakers. Nothing looked unusual on the panel. |
closed the salon door. | then thought | would check the engine room. | turned and
opened the engine room hatch cover. When | did smoke hit me in the face. Obviously, it
startled me and | ran up the steps back to the fly bridge and sent out a May Day on
channel 16. The Coast Guard answered and | told them ! had an emergency and
needed help. | don’t remember what was said but | do remember telling them that | was
going fo try fo beach the boat.

I stopped transmitting and | reset the starboard engine, restarted it and pointed the boat
to the south side of Haltcher Point. When | throttled back, things were happening fast at
this time. | remember pointing the boat toward the beach but not too fast. | ran down the
stairs to the cockpif and a lot of smoke was coming out of the engine room. The life raft
started fo inflate and | looked over my shoulder and that is when | first saw flames
coming through the engine room hatch. | pushed the life raft overboard and jumped on

top of it and heard a siren going off and the engines stopped. | heard no engine sounds
as I drifted toward shore.”

{t was documented the distress call was placed at 4:00 PM on March 3, 2013 and
responding was the Alabama Marine Patrol, U.S.Coast Guard and Tow Boat U.S. The
location in question is depicted in photograph 1 which was reportedly taken from a cell
phone. it depicts open flames with major destruction having aiready occurred when the
picture was taken. The location appears to be a somewhat remote setting along the

File No.: 94201-05906 - 3 July 03, 2013
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Intracoastal Waterway with the banks in sight. The fire had bumned unimpeded with no

evidence of successful fire suppression and it was moved to Barber Marina by Tow Boat
u.s.

The property affected by fire is a 2006 Cabo 40 fly bridge sport fishing boat with Hull
Identification Number US-CHXJ0040J506-Z3347. According to Boat Trader, it is a
premium midsize convertible with only 350 hours. Principle features include upscale two
stateroom interior, roomy cockpit with large capacity live well, rigging center, in deck
fish/storage boxes, engine room access door and twin MAN diesel R6-800 CRM marine
engines. The modified V-huil is 42'10” in length and 15'9" beam with a fuel capacity of
550 gallons. A copy of the Boat Trader ad is enclosed.

This owner-utilized boat is moored at the insured’s local residence on Ono Island while
he reportedly maintains a second home and professional business in Prattville,
Alabama. The exact distance he had traveled when the fire occurred has been difficult to

measure with estimate ranges of eight to ten miles noted with a time estimate of 60-90
minutes.

The boat had burned to a height just above the water line effectively destroying the mairi
cabin, galley, stateroom and head. Exterior examination revealed the raw water intake
strainers on the port and starboard sides of the hull were covered with marine growth.
The growth on the starboard intake was significant and could have inhibited the water
inlet flow to adequately cool the engine. Material loss indicates the fire was most
concentrated fo the mid (engine compartment) portion of the boat. This finding is
consistent with the observations of the insured. With the engine hatch cover left open

- following the fire’s discovery, this provided an unobstructed avenue of fire travel beyond
this location.

Interior damage pattern analysis indicated the fire had originated within the engine
compartment. Advancing from the area of least damage to the area of greatest fire
involvement revealed the fire was concentrated at the aft end of the starboard Man
diesel engine. The flames breached the upper section of the compartment while the floor
system was stable enough to walk on. Fire patterns increased toward the starboard
turbocharger intake side, fiberglass exhaust tube and #6 valve cover. The smoke did

spread throughout and the generation was consistent with the type and volume of the
available fuel load.

-Fire demarcation patterns were most prominent along the starboard aft bulkhead where

~ the generator Racor fuel canister was affixed by mounting brackets. The bowl was
destroyed and the metal canister was melted and was dislodged by fire involvement.
The release of fuel from the bowl and lines did accelerate the fire growth. The close
proximity of this equipment to the starboard exhaust is the most probable explanation for
the low level damage. The generator is located aft and center to the starboard and port
engines. Damage to equipment is a result of exposure by the oncoming flames.

Systematic debris removal began in the engine compartment where the iowest and most
intense area of burn was noted in the aft starboard section. The disproportionate melting
and thermal stress to the starboard exhaust and engine components, as compared to
those on the port engine, were a factor in the assessment process. Temperature
gradients decreased as distance away from the area of origin increased. Uniform melting
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in the engine compartment of aiuminum metals places the ambient temperatures in the
range of 1180 degrees Fahrenheit with isolated melting to copper raising it to 1880
degrees. These temperature readings were one of the indicators refied upon in
formulating the origin area theory and included the destruction to the starboard exhaust
tube, while that for the port engine was found somewhat intact in the aft bilge.

Arc map analysis of the engine compartment's electrical system disclosed adverse
actlvity at the starboard section onty. Evidence of arcing and beading to the copper
conductors at the starboard versus the port engine was evident. This activity is
consistent with the wiring belng in an energized state when subjected to external flame

contact. The mid line melting is indicative of it-being damaged as a result of and not a
cause for the fire.

As viewed from the overhead, the valve covers do show a directional burn pattern that
emanates from the aft end of the starboard engine as compared to the port. The overall
evaluation of the physical evidence does correspond with the testimonial evidence
presented by the insured regarding the events leading up to the loss.

Following the formation.of an opinion as to the fire origin area, efforts were then directed
towards identifying the ignition or heat source for the loss. The most probable ignition
theory has been identified as a release of hot gases from the starboard exhaust tube.
According to Boat Owners Association of the United States, 24% of boat fires were

started by propulsion systems overheating. The most frequent factor involved an intake
or exhaust cooling water passage obstruction.

Insufficient water flow through the engine to the exhaust riser from a clogged strainer
could result in an exhaust tube failure. The engine cooling water is supposed to lower
the internal exhaust gases (900-1100 F) to an acceptable level for the exhaust elbows
and tube. Exhaust risers are a maintenance item that will only last for so long because of
their extreme exposure to corrosive water and extreme temperatures. If the coolant flow
is low and your raw water temperature exceeds 130 degrees F, you can get trace
amounts of salt in the water, which transfers to solids and a buildup on the riser spray
head, which could get clogged. An exhaust tube failure could result from the hot-gases
not getting completely cooled where there are voids in the spray pattern of the riser. In
this particular case, Middleton Marine did remove the exhaust riser and one opening in
the shower nozzle was found clogged. This single obstruction should not have
significantly affected the cooling process by itself. However, the marine growth on the
external hull intake strainers and running gear were evident and are indicative of delayed
maintenance and coincides with the upcoming plans to have the boat brought in for
cleaning and painting. With growth on the running gear one might experience vibration
when the boat is in gear, loss of RPMs, black smoke coming from the exhaust, lack of
ability to draw water through the intakes, increased fuel consumpt[on and if these
symptoms are ignored, it could lead to an overheated engine. Several of these
indicators were reported by the insured at the time of loss.

Evidence indicates disproportionate marine growth on the seawater intake scoop
. screens for the starboard ‘strainer. The hull strainer with access door is manufactured by
Groco and is a mode! APHS with perforated series strainer. According to Groco, the
scoops are to be mounted with the thru-hull fitting at the extreme aft end where the
hinged clean-out access door is located, not forward of the door as in this installation. It

File No.: 94201-05906 5 July 03, 2013
Insured: Kim Kornegay Claim No.: OAB014998
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was also noted that at some point in time, the screens were painted, which could have
reduced the inlet flow combined with the marine growth. These two issues must be
clarified by the insured to determine potential responsibility for each.

Captain Plaisance did remove both strainers and in the process of doing so, some of the
soft growth/debris was dislodged. He alsc noted the over spray of the anti-fouling paint
at that time and did take photographs of it. The question at hand is whether CABO
caused the overspray and strainer installation during, its construction or was this done
during its {ast haul out and cleaning.

Inspection of the seawater pumps revealed the impeller in the starboard side was
disproportionately damaged as compared to the port one. Visual inspection of the two
impellers disclosed greater material loss and fragmentation to the starboard impelier.

A side by side comparison of the port and starboard FRP exhaust tubes disclosed an
obvious distinction in damage to each. The port tube is generally intact with the shape
and contour of the tube retaining its original design. However, there is a significant loss
of product at the starboard tube with it severed and crumbly to the touch. The distinction
in damage to the impellers, exhaust tubes, valve covers and wiring provide the basis for
the origin area hypothesis.

To quantify the amount of seawater restriction, the strainers were delivered to Dr.
Kendall Clark, a metallurgist in Mobile, Alabama..Dr. Clark was also provided the water
pumps with impellers in place and the exhaust tubes for the port and starboard engines.
The materials testing by Dr. Clark will provide the scientific basis for the ultimate fire
cause determination. Until that testing is complete, the investigation remains active and
continued contact with Captain Plaisance and Kendall Clark will be maintained to
expedite the completion of the testing.

DETERMINATION OF ORIGIN AND CAUSE

Fire pattern analysis coupled with witness information indicates the fire originated in the
engine compartment in the vicinity of the aft end of the starboard engine. The preliminary
evidence indicates a significant restriction in the seawater flow to the starboard engine
cooling pump. That water is required to lower the internal hot exhaust gases (900-1100
degrees F) in the FRP exhaust tube to a normal operating level (180 degrees F). The
fiberglass tube is rated at 259 F and is connected to the exhaust riser and FRP tube with
rubber boots. The weak point in this system is at the connector and a release of these
hot gases is capable of igniting nearby combustibles common to the origin location.

The most probable ignition theory involves the release of these searing gases as a result
of a restriction of the cool water ‘flow due to the marine growth. Under this theory,
circumstances bringing ignition and fuel together would have resulted from a delayed
maintenance issue. Until the sclentific materials testing has been completed by Dr.
Clark, the cause for this fire is being classified as undetermined.

File No.: 94201-05906 6 ' July 03, 2013

Insured: Kim Kornegay Claim No.: OAB014998
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COMMENTS

The investigation remains active and continued contact with Captain Plaisance and Dr.
Clark will be maintained to complete any remaining tasks in an expedited manner.

The conclusions drawn in this report are based on a total analysis of the information
collected during the investigation.. Information or data that becomes available at a later
date may justify the modification of tha resuits and/or conclusions previously provided.

If | can be of further assistance, or if additional information is required, please do not
hesitate in contacting me.

Gary W. Jones

Gary W. Jones, C.F.l., CFE]
Senior Fire Investigator
(228) 219-9346

File Status:  Active

Peer raview by:

Dave Berry, Ir.

Dave Berry, Jr. CFI, CFEI
District Manager
Jackson, MS

{B0G) 808-0701

File No.: 94201-05906 : 7 . July 03, 2013
Insured: Kim Kornegay Claim No.: OAB014998
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ASSIGNMENT

The assignment to conduct a fire origin and cause investigation was received on March
189, 2013. The physical examination of the fire damaged 2006 Cabo 40 commenced on
March 28, 2013. It was conducted in accordance to the recommendations of NFPA 821.
Following that examination, continued research into the loss has occurred with close

consultations with Captain Guy Plaisance, metallurgist Kendall Clark and other
“functional area experts.

INVESTIGATION

On June 28, 2013 a first preliminary report was issued based on information currently
available and analyzed at that time. The subsequent investigation followed the
systematic approach that is based on the scientific method which forms the basis for
legitimate scientific and engineering processes including fire incident investigations.

Based on an overall evaluation of the physical and testimonial evidence, it was
concluded the fire had originated in the engine compartment. The origin area was further
refined fo the aft starboard section. Temperature gradients decreased as distance away
from this location increased. A comparative damage analysis disclosed disproportionate
melting and thermal stress to the starboard exhaust FRP fube and engine components
as compared to those of the port engine/exhaust. In addition, Dr. Kornegay reported the
first visual signs of smoke were emanating from the engine compariment.

At the time of the issuance of the first report, a hypothesis was developed through the

process of inductive reasoning. The ignition theory involves an insufficient water flow
through the engine to the exhaust riser from a clogged screenfstrainer. The engine
cooling water is supposed to lower the internal exhaust gases (800-1100 F) to an
acceptable leve! for the exhaust elbows and tube. Exhaust risers are a replaceable
maintenance item that will last for so long because of their extreme exposure {o
carrosive water and extreme temperatures. If the coolant flow is low and your raw water
temperature exceeds 130 degrees F you can get salt in the water transfer to solids and a
buildup on the riser spray head could get clogged. An exhaust tube failure could result
from the hot gases not geiting completely cooled where there are voids in the spray
pattern of the riser. In this particular case, Middieton Marine did remove the exhaust riser
and one opening in the shower nozzle was found clogged. This single obstruction should
not have significantly affected the cooling process by itself. However, the marine growth
on the external hull intake Hendrick screen, Groco strainer and running gear were
evident and are indicative of delayed maintenance and coincided with the upcoming
plans to have the boat brought in for cleaning and painting. With growth on the running
gear one might experience vibration when the boat is in gear, loss of RPMs, black
smoke coming from the exhaust, lack of ability to draw water through the intakes,
increased fuel consumption and if these symptoms are ignored, it could lead to an

overheated engine. Several of these indicators were reported by the insured at the time
of loss.

Evidence indicated disproportionate marine growth on the seawater intake
scoop/screens for the starboard 'strainer. The hull strainer with access door is
manufactured by Groco and is a model APHS with a perforated series strainer.
According to Groco, the scoops are to be mounted with the thru-hull fitting at the

File No.: 94201-05906 - 2 September 10, 2013
insured: Dr. Kim Kornegay Ciaim No.: DAB014988
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extreme aft end where the hinged clean out access door is located, not forward of the
door as in this installation. It was also noted that ai some point in time, the Hendrick
perforated screen was painted, which could have reduced the inlet flow combined with
the marine growth. Through a review of Dr. Kornegay's examination under oath (EUQ) it

was learned that he and his son were the last persons to have removed and/or painted
the strainers/screens.

Barber Marine employees did remove both strainers and in the process of doing so,
some of {he soft growth/debris was dislodged from the screen. Also noted was the
presence of over spray of anti~fouling paint at this time. Even with dislodging of some of
the soft growth, the screen was substantially covered with marine growth which was later
calculated by Dr. Clark as to the actual coverage by it. The Marine growth was further
categorized by its type by Dottie Byron, M.S. of the Dauphin Island Sea Lab.

Inspection of the seawater pumps also revealed the impelier in the starboard side was
disproportionately damaged as compared to the port impelier. Visua!l inspection of the

two impellers disciosed greater material loss and fragmentation to the starboard
impeller.

A side by side comparison of the port and starboard FRP exhaust tubes disclosed an
obvious distinction in damage to each. The port tube is generally intact with the shape
and contour of the fube retaining its original design. However, there is a significant loss
of product at the starboard tube with it severed and crumbly to ihe touch. The distinction
in damage to the impellers, exhaust tubes, valve covers, wiring and engine components
provide the basis for the origin area and initial cause hypothesis.

The scientific method requires that alt data collected be analyzed and if the investigator
tacks the experiise to precisely atirlbute meaning to that data, outside assistance should
be sought. in this case, the testing of the hypothesis through deductive reasoning was
coordinated and accomplished through Captain Guy Plaisance. Functional area experts
including Tom Elliot and Ralph Holloway of Middleton Marine, metaliurgist Dr. Kendall
Clark, John Moran of Hendrick Manufacturing, Dottie Byron of the Dauphin Island Sea
Lab and other individuals consulted by Captain Plaisance, all provided technical
assistance to avoid expectation bias. A hypothesis can be tested either physically by
conducting experiments or analytically by applying scientific principles in “thought
experiments.” In this case, analytical evaluation by the experts using industry standards
and like materials used on the Mr. Charlie provided scientific data to substantiate the
theory thaf insufficient intake water fiow due to the clogged strainer/screen led to the

fire's inception. Captain Plaisance will address the findings of each expert in his report
to you,

DETERMINATION OF ORIGIN AND CAUSE

Damage patiemn analysis indicates the fire originated in the engine compartment in the
vicinity of the aft end of the starboard engine at the FRP exhaust tube. The evidence
demonstrated a significant restriction in the seawater flow. Sufficient flow is required to
lower the internal hof exhaust gases in the FRP exhaust tube to a safe operating level.
The fiberglass tube is rated at approximately 259 degrees F and is connected to the riser
and tube with rubber boots. The weak point in this system is at the connector and the
release of hot gases here was adequate to ignite available combustibles in the

File No.: 94201-05806 ' 3 | Septerber 10, 2013
Insured: Dr. Kim Kornegay Claim No.: OAB014698
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compartment. The calculated restriction in the cool water intake flow was attributed to

ihe substantial marine growth on the strainer/scresn and was a contributing factor to the
fire’s inception.

COMMENTS

The instructions in this assignment have been completed. No further activities are
anticipated and the file is being closed.

The conclusions drawn in this report are based on a fotal analysis of the information
collected during the investigation. Information or data that becomes available at a later
date may justify the modification of the results and/or conclusions previously provided.

If 1 can be of further assistance, or if additional information is required, please do not
hesitate in contacting me.

Gary W. Jones

Gary W. Jones, CFl, CFEI
Senior Fire Investigator
(228) 219-9346

File Status:  Closed

Peer review by:

Dave Berry, Jr.

Dave Berry, Jr. CFl, CFE!
District Manager
Flowood, MS

File No.: 94201-05906 4 September 10, 2013
insured: Dr. Kim Kornegay Claim No.: OAB014998
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GARY JONES’ REPORT OF APRIL 13, 2014
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Case Number: CV-13-458-CG-N

REPORT OF GARY W JONES, CFl, CFEI
INTRODUCTION

| have been retained by International Marine Underwriters to provide
expert testimony in the referenced case relating to the origin and cause
of the fire. The purpose of this report is to disclose my professional
background and experience, the materials subject to my review and my
expert opinion in accordance with Fed. R. Civ. P. 26(a)(2}{B). This report
and enclosures summarizes my opinions given the information available
to me at this time. If | receive additional relevant information, | reserve .
the right to prepare a supplemental report incorporating this new
information.

OPINIONS

A complete statement of my opinions and the basis and reasons for
those opinions are set forth in the June 28, 2013 and September 9, 2013
EFl Global Fire Investigation Reports, a true and correct copy of which is

enclosed herewith as Exhibit A. Additionafly, a synopsis of those opinions
expressed, includes but are not limited to the overall evaluation of the physical and
testimonial evidence as well as consultations with Junctional area experts. it was
concluded the fire had originated in the engine compartment at the aft starboard section
at the exhaust tube/elbow. This opinion is based in part on damage pattern temperature
gradients decreasing as distance away from this location increased. Additionally, a
comparative damage analysis disclosed disproportionate burning ond thermal stress to
the starboard exhaust FRP tube, valve cover, impelfer and adjacent engine components as
compared to those of the port engine and exhaust. Arc map analysis of the engine
compariments, electrical system also revealed adverse electrical activity at the aft

- starboard section.

The cause for the fire Is a result of insufficient intake seawater flow that is necessary to
fower the internaf hot exhaust gases in the exhaust FRP tube and elbow to a safe and
acceplable operating level. The fiberglass tube is rated at approximately 259 degrees F
and is connected to the riser and tube with rubber boots, The weak point in this system is
at the connector and the release of hot gases here represents a significant hazard.,

It was concluded the lack of required maintenance and the marine growth on the external
hull intake strainer/screen contributed to the reduced intake water flow that resulted in
the failure of the exhoust tube. The escaping gases then ignited nearby cambustibles that
eventually involved the entire boat. The basis Jor this ignition theary is the exclusion of
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V.

VI.

other ignition theories, physical damoge patterns on the boat, photographic
documentation and the analytical evaluation and interpretation of the evidence by
industry experts Dr. Kendall Clark, John Moran of Hendrick Manufacturing, biologist Dottie
Byron, Certified Marine surveyor Guy Piaisonce and Marine technicians Tom Elfiot and
Ralph Holioway

DATA CONSIDERED

The facts and data considered in the formation of my opinions are set
forth in the EFI Global Fire Investigation Reports dated June 28, 2013
and September 9, 2013 and their enclosures. In addition, the
independent research and consultations with and by Guy Plaisance, Dr.
Kendall Clark, Tom Elliot, Ralph Holloway, Dottie Byron and John Moran
were considered.

EXHIBITS USED TO SUMMARIZE OR SUPPORT OPINIONS

The exhibits that will be used to summarize or support my opinions are
the enclosures to the EFI Global Fire investigation Reports of June 28,
2013 and September 9, 2013 and the enclosures depicted in Guy
Plaisance reports and investigative materials.

QUALIFICATIONS/PUBLICATIONS

My qualifications can be found in m-;! Curriculum Vitae enclosed
herewith as an exhibit.

PRIOR EXPERT TESTIMONY

- 1. Deposition; Rufus Allen-Alfa Mutual [nsurance v. Campi.ng World. Cv 2009-000542.00

Circuit Court of Houston County, AL

2. Deposition: Fire Insurance ExchangefKelley v. Presley Electric Service. CV 10-1506
Circuit Court of Mobile County, AL

3. Deposition; Allstate Insurance/ Menendez v. Oasis Water & Kentwood Water, US
District Court, Gulfport M5

4. Depositian; American Wholesale Furniture v. Hartford Insurance, CV 561833 19 IDC
East Baton Rouge Parish, LA,

5. Deposition; Robert Breazeale v Travelers Insurance (Kitchen & Bath). Circuit Court of
Baldwin County, AL

6. Deposition; David Mincin v. United National Insurance 15" JDC Est Baton Rouge Parish,
LA
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Vii. COMPENSATION

My hourly rate for deposition/trial testimony is $175.00 per hour

rega rdless of t tcome of this matter,
vﬁ oA 14

Gary W. Jones, CWCFEI Date
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EXHIBIT 8

EXCERPTS FROM DR. KENDALL CLARKE’S DEPOSITION
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA

SOUTHERN DIVISION

CIVIL ACTION NO: Cv-13-458

ATLANTIC SPECIALTY INSURANCE
COMPANY,

Plaintiff,
vs.,

MR. CHARLIE ADVENTURES, L.L.C.
and KIM P. KORNEGAY,

Defendants.

DEPOSITION TESTIMONY OF:
C. KENDALL CLARKE

ORIGINAL

DATE: May 30, 2014
TIME: 9:05 a.m.

REPORTED BY: Daphne M. Cotten, CSR

DAPHNE M. COTTEN, CSR
‘POST OFFICE BOX 2701

MOBILE, ALABAMA 36652
(251) 379-0880
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1 got a flat image. And, of course, we used a

2 macro lens, which is adjusted for flat

3 field. That was the best image that you can
4 get. And those are not cheap, those
S systems, either. So it was taken

6 perpendicular.

7 Q. And you came up with an 80 and a

8 78 percent figure; did yocu not?

"8 A Yes, sir.

10 Q. Which one applied to starboard and
11 which one applied to the port?

12 A, My recoilection is it was -- port
13 was 80 percent. The port had just a little
14 bit more blockage.

15 Q. Than the starboard.

16 A, Starboard 78 percent. I've got

17 the actual data here.

Frrm—
18 Q. Okay.
19 A. Well, I've got the picture. The

20 actual data is a pretty large spreadsheet.
21 Q. Apparently, the port was two
22 percent blocked more than the starboard.

23 A. Yeah, it was just slightly more

19

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880
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10
11
12
13
14
15
16
17
18
19

20
21
22

23

cut these exchangers. I thought fou said
that when you were talking about when you
get those heat exchangers in, you cut them
and look inside of them.

A. That's my normal procedure,'yesi

Q. Did you regquest that these heat
eXchangers be cut by Plaisance?

A. Not that I -- I produced a

protocel for me to cut them.

Q. And you never cut them, did you?
A. I never was given authority.
Q. Pid you ever ask why yvyou weren't

given authority to cut them and examine

them?
A, I just was never given authority.
Q. And that would be -- well, is

there any other way you could have checked

them?
A. I have to call the attorney. If
the attorney says do it and I've got -- and

I would also ask if the other side has

agreed, You can't touch that without having

all parties present.

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880
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Q. S50 you've not furnished any

opinion to the insurance carrier, its
lawyers, or Guy Plaisance or any of its
representatives as to any reduction in flow
rate, have you?

A. I have not calculated that.

Q. And what have you expressed, that
there could be a reduction in it?

A. Yes. That's really it, that,
yeah, there's got to be a reduction in the
flow.

Q. Is it abnormal for a boat that's
been in saltwater and used for a period of
three or four years to have some reduction
in saltwater?

A. Absolutely.

Q. I mean, just generally any boat
owner around here with walking aréund sense,
boating around sense, knows that if you put

something in saltwater you can expect some

reduction over the years in use. Do you not
agree?
A. That's really out of my field in

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880

44
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1 terms of whether they've got walking around
2 sense and what their experience is.

3 Q. ~Well, I said boating around. But
4 that's fair. It wasn't a very good

5 question.

6 You never rendered any opinicn teo
7 the insurance carrier, its lawyers, or it's
8 representatives that any reduction in any

9 water flow caused this fire, did wyou?

10 A, That's correct.

11 Q. You don't know, do you?

12 A I do not know.

13 Q. It looks to me like, based on what

14 I see here, the only calculations or

15 anything that you've done has been in regard
16 to.the screens.

17 A. You're quite correct.

18 ' Q. But you feel confident in your

19¢ calculations, right?

20 A Yes.

21 Q. You did the best you could,~fight?
22 A. Well, I'm not sure I'd

23 characterize it that way. We did it ﬁery

DAPHNE M. COTTEN, CSR
POST OFFICE BOX 2701
MOBILE, ALABAMA 36652
(251) 379-0880

45
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DR. KENDALL CLARKE’S REPORT OF APRIL 9, 2014
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METALLURGICAL CONSULTING Metallurgical Analysis

1146 Leroy Stevens Rd., Suite A Corrosion

Mobile, AL 36695 Welding

Phone: (251) 639-3433 SEM

Fax: (251) 639-3105 Failure Analysis
email: kclarke@metalconsult.com Fracture Mechanics

EVALUATION OF FOULING ON SEA WATER INTAKE SCREENS
Project 13-106
Report Prepared by C. Kendall Clarke, Ph.D., P.E.

Date: April 9, 2014

1.0 Background

A 40 foot Cabo sport fisher, M/V Mr. Charlie, burned to the water line. We were asked
to measure the percent reduction in flow area on port and starboard sea water intake screens.
Sea water is pumped into the vessel for engine heat exchangers and to cool the exhaust on
Mann diesel engines used to power the vessel. This effort also included visual inspection of
the sea water pumps and starboard engine and associated heat exchangers.

The following materials were provided or reviewed for this report:

a. Port and starboard sea water intake screens
b. Port and starboard sea water pumps

¢. Port and starboard sections of exhaust

o

Pictures taken by Capt. Plaissance
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e. Inspection of starboard engine on 8/16/13

2.0 Results

The starboard and port sea water intake screens are shown as received in Figures 1-4.
Considerable marine fouling including oyster shells was observed on both screens. Each
screen was photographed digitally with back lighting and photographically enhanced to
increase contrast between open holes and screen material. The images were the analyzed in
an image analysis system (Able Image Analyser) to calculate the percentage open area. A
new, unused screen was used as a base line. The basic input images are shown in Figures 5
and 6. A steel scale used to calibrate image size can just be seen in Figure 6.

The new, unused screen had an open area of 17.6 in®>. The port screen had an as
received open area of 3.55 in” for a reduction in open area of 80%. The starboard screen
open area was 3.85 in” for a 78% reduction in area. These reduction numbers are probably
low for conditions before the fire because the fouling has reduced its volume as a result of

drying out.

3.0 Opinions

The following opinions were based upon observation and measurement of the screens,
inspection on the starboard engine, and over thirty years of experience with corrosion and
fouling in heat exchangers in fresh and salt water systems.

a. The intake screens had a measured, dry condition, reduction in available intake area
of 80 and 78%. The actual reduction in flow area was most probably greater in
service because much of the fouling is gelatinous in nature.

b. Local back bay waters are notorious for fouling heat exchangers tubing. Stagnant
conditions are the worst case for fouling growth. Both observations on the one %4
inch diameter tube exchanger and other experience with similar exchangers leads

1ne to believe these exchangers were seriously fouled before the fire.

METALLURGICAL CONSULTING
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c. The heat exchangers down stream of the mtake screens presented their own

significant contribution to flow rate of the required sea water for exhaust cooling.

4.0 Compensation

Fees for Kendall Clarke are $350/hour and Don Halimunanda $200/hour.

N, 15pgg

PROFESSfUNAL

(kA 2ok

C. Kendall Clarke, Ph.D., P.E,

METALLURGICAL CONSULTING
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Figure 1: The outboard surface of the port screen is shown as received. An oyster shell is
growing in the center.

8805

Figure 2: The port inboard side is shown.

METALLURGICAL CONSULTING
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Figure 3: The starboard outboard surface of the sea water intake screen is shown as received.
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Figure 4: The starboard inboard side is shown.
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Figure 6: The starboard side screen was shot with high contrast for image analysis.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

ATLANTIC SPECIALTY INSURANCE *
COMPANY,
Plaintiff,
* CIVIL ACTION NO. CV-13-458
V.

MR. CHARLIE ADVENTURES, LLC, and
KIM P. KORNEGAY, *

Defendants. *
PLAINTIFF S BRIEF IN OPPOSITION TO DEFENDANTS MOTION

TO EXCLUDE THE TESTIMONY OF PLAINTIFF' S EXPERTS
GARY JONES AND GUY PLAISANCE

The Court should deny Defendants’ motions (docs. 34 & 35) to exclude the testimony of
Plaintiff Atlantic’s experts, Gary Jones and Guy Plaisance. Jones and Plaisance are qualified to
offer the opinions they have rendered regarding the origin and cause of the fire on the
Defendants' vessdl; their methodology is reliable; and their opinions would be helpful to the trier
of fact. Jones and Plaisance’ s testimony is therefore admissible under Fed. R. Evid. 702.

l.
STANDARDS FOR ADMISSION OF EXPERT TESTIMONY

Rule 702 governs admission of expert testimony. It states:

A witness who is qualified as an expert by knowledge, skill, experience, training,
or education may testify in the form of an opinion or otherwiseif:

@ the expert's scientific, technical, or other specialized knowledge will help
the trier of fact to understand the evidence or to determine afact in issue;

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and methods; and
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(d) the expert has reliably applied the principles and methods to the facts of
the case.

Accordingly, the Eleventh Circuit has stated that expert testimony is admissible if (1) “the expert
is quaified to testify competently regarding the matters he intends to address,” (2) “the
methodology by which the expert reaches his conclusions is sufficiently reliable as determined

by the sort of inquiry mandated in Daubert [v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579

(1993)],” and (3) “the testimony assists the trier of fact, through the application of scientific,
technical, or speciaized expertise, to understand the evidence or to determine a fact in issue.”

City of Tuscaloosav. Harcross Chem., Inc., 158 F.3d 548, 562 (11" Cir. 1998), cert. denied, 528

U.S. 812 (1999).
Rule 702 “has a ‘liberal thrust’ and general approach of relaxing the traditional barriersto

expert testimony.” Hunt v. 21% Mortg. Corp., 2014 WL 1664288, *3 (N.D. Ala. April 25, 2014).

Regarding reliability under Daubert and Rule 702, the Advisory Committee's Notes to the 2000
amendment to Rule 702 state:

A review of the case law after Daubert shows that the rejection of expert
testimony is the exception rather than the rule. Daubert did not work a
“seachange over federal evidence law,” and “the trial court’s role as gatekeeper is
not intended to serve as a replacement for the adversary system...”. “Vigorous
cross-examination, presentation of contrary evidence, and careful instruction on
the burden of proof are the traditional and appropriate means of attacking shaky
but admissible evidence.”

(Emphasis added). See In re Atlantic Marine Property Holding Co., 570 F. Supp. 2d 1363, 1367

(S.D. Ala. 2008) (Granade, J.) (quoting the above). District courts have “broad discretion” in
deciding whether expert testimony meets the standards of Daubert and Rule 702. Alvarez v.

General Wire Spring Co., 2009 WL 248264, *6 (M.D. Fla. Feb. 1, 2009).

PD.11987343.1
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.
GARY JONES' STESTIMONY ISADMISSIBLE
A. JONESISQUALIFIED ASAN EXPERT.
Jones is a fire-cause-and-origin expert with years of experience. The Defendants
(hereafter “Kornegay”) do not dispute Jones' s qualifications.
B. JONES' SMETHODOLOGY ISRELIABLE.
The “proponent of [expert] testimony does not have the burden of proving that it is

scientifically correct”; he need only show, “by a preponderance of the evidence, [that] it is

reliable” Allison v McGhan Medical Corp., 184 F.3d 1300, 1312 11" Cir. 1999). And in

deciding reliability, courts are to focus “solely on principles and methodology, not on the
conclusions that they generate.” Daubert, 509 U.S. at 295. As discussed below, the principles
and methodology Jones utilized are reliable.
1 Jones sinvestigation, reasoning, and conclusions.

The two reports that Jones submitted to Atlantic — an interim report dated June 28, 2013
(doc. 32-3) and a fina report dated September 9, 2013 (doc. 3204) — set forth Jones's
investigative activities, reasoning, and opinions. Jones conducted “[a] systematic scene
examination [of the vessel at Barber Marina] utilizing a method consistent with the guidelines of
NFPA 921" (doc. 32-3 at 2), promulgated by the National Fire Protection Association as a guide
or recommendation, but not a standard, for conducting fire investigations (Jones dep. [doc. 53-5]
at 33-34). Jones also reviewed Kornegay's account of the events leading up to the incident;
photographs of the vessel during and after the fire; the marine police report; product literature
concerning the vessdl; the vessel’s service records; and information concerning the seawater

intake screens (doc. 32-3 at 2-3). His examination of the vessel included “[a]rc map analysis of

PD.11987343.1
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the engine compartment’s electrical system” (doc. 32-3 at 5). As a court has recognized, “[an
anaysis [like Jones' 5] that includes a physical examination of the scene, interviews, photographs
of the scene, an examination of the evidence at the scene, wires, and an on-site visit is consistent
with the scientific methods underlying fire incident investigation as set forth in NFPA 921.”

Argonaut Ins. Co. v. Samsung Heavy Indus. Co., 929 F. Supp. 2d 159, 166 (N.D.N.Y. 2013).

NFPA 921 “states that ‘[w]ith few exceptions, the proper methodology for a fire or
explosion [investigation] is to first determine and establish the origin(s), then investigate the

cause, circumstances, conditions, or agencies that brought the ignition source, fuel, and oxidant

together.”” Nationwide Mut. Ins. Co. v. National RV _Holdings, Inc., 2007 WL 954258, *5
(M.D. Pa. March 28, 2007). Thisiswhat Jones did.

Jones's reports explain that to determine the area of origin, he used “damage pattern
anaysis’ and observations of “fire patterns’ (doc. 32-3 at 4-5; doc. 32-4 at 2-3). “Analysis of
burn patterns...is a reliable method used by fire analysts in determining the origin of a fire.”

Hartford Ins. Co. v. Broan-Nutone, LLC, 2004 WL 842516, *2 (N.D. IlI. April 19, 2004). Jones

noted that “[a]dvancing from the area of least damage to the area of greatest fire involvement
revealed the fire was concentrated at the aft end of the starboard Man diesel engine’; that “[f]ire
patterns increased toward the starboard turbocharger intake side, fiberglass exhaust tube and #6
valve cover”; that “[f]ire demarcation patterns were most prominent along the starboard aft
bulkhead”; that “the lowest and most intense area of burn was noted in the aft starboard section”;
that “the valve covers...show a directional burn pattern that emanates from the aft end of the
starboard engine as compared to the port”; and that “the starboard exhaust tube [was destroyed],

while that for the port engine was found somewhat intact” (doc. 32-3 at 4-5). Jones concluded

PD.11987343.1
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that “[d]amage pattern analysis indicates the fire originated in the engine compartment in the
vicinity of the aft end of the starboard engine at the FRP exhaust tube” (doc. 32-4 at 3).

Having determined the area of origin, Jones's “efforts were then directed towards
identifying the ignition or heat source for the loss’ (doc. 32-3 at 5). Under the NFPA, this
involves subjecting “the empirical data collected...to an analysis premised on inductive

reasoning.” Allstate Ins. Co. v. Gonyo, 2009 WL 1212481, *6 (N.D.N.Y. April 30, 2009). Jones

observed that “the raw water intake strainers on the port and starboard sides of the hull were
covered with marine growth” and that “[t]he growth on the starboard intake was significant and
could have inhibited the water inlet flow” (doc. 32-3 at 4). Jones noted that the engine produced
exhaust gases ranging in temperature from 900-1100° F; that the exhaust tube was rated at 259° F
(which Jones later admitted was actually 350° F); that the intake of seawater was supposed to
cool the exhaust gases “to an acceptable level for the exhaust elbows and tube”; and that “[a]n
exhaust tube failure could result from the hot gases not getting completely cooled” (doc. 32-3 at
5-6). Accordingly, Jones developed “a hypothesis...through the process of inductive reasoning,”
that is, that “insufficient water flow...to the exhaust riser from a clogged screen/strainer” caused
thefire (doc. 32-4 a 2).

The NFPA contemplates testing the hypothesized cause, but provides that “‘[al

hypothesis can be tested either physically or by conducting experiments or anaytically by

applying scientific principles in thought experiments.’” Severn Peanut Co. v. Industrid

Fumigant Co., 2014 WL 1056991, *203 (E.D.N.C. March 17, 2014) (emphasis added). Jones,
assisted by Plaisance and metallurgist Kendall Clarke, Ph.D., used the latter method (doc. 32-4 at
3). Dr. Clarke advised Plaisance that about 80% of the starboard intake screen’s area that would

normally be open was obstructed by marine growth (Atl. claim file pt. 1 [doc. 32-11] at 000883,
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000885). Plaisance, through research or discussions with the exhaust manufacturer, learned that
the fiberglass exhaust tube and rubber connectors would fail if subjected to temperatures greater
than what they were rated for, that the engine generated exhaust gases with temperatures well in
excess of such rating, and that experiments had shown that the non-metal components of the
exhaust would indeed fail under excessive temperature (Plaisance 9/9/13 rpt. [doc. 32-5] at 15-
17). Plaisance aso, through consultation with the screen manufacturer’s engineer, determined
that the obstruction of the screen reported by Clarke probably would prevent the intake of
enough seawater to cool the exhaust, leading to an exhaust tube failure and ignition of
combustibles (Plaisance 9/9/13 rpt. [doc. 32-5] a 17). Coupled with Jones's determination of
the fire’s point of origin aft of starboard engine in the vicinity of the exhaust tube, this evidence
allowed Jones to conclude that “the release of hot gases [as a result of the exhaust-tube failure]
was adequate to ignite available combustibles in the [engine] compartment” and that the
“restriction in the cool water intake flow was attributed to the substantial marine growth on the
strainer/screen and was a contributing factor to the fire’ sinception” (doc. 32-4 at 3-4).

Thus, Jones followed a recognized and reliable methodology in determining the fire's
origin and cause. Kornegay's challenges to Jones's testimony, addressed below, should be
rejected.

2. Kornegay’s contentions are either unsupported or go to the weight and credibility of
Jones stestimony, not its admissibility.

Kornegay argues that Jones “relied on incorrect data’ in that while Jones's report states
that the exhaust tube is rated at 259° F, “the exhaust tube on the engine in this case is [actualy]
rated for 350 degrees Fahrenheit” (doc. 35 at 7). This was a mistake in Jones's report, but it
makes no difference. Jones's report states that the uncooled exhaust gases ranged from 900-

1100° F (doc. 32-3 at 5). Thus, the gases' temperature far exceeded the tube’s rating, whether
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259° F or 350° F. Jones testified that while the 350° F rating is correct, this “doesn’t affect my
opinion” (Jones dep. [doc. 53-5] at 30). Kornegay can point out Jones's mistake on cross-
examination, but it does not impact the reliability or admissibility of Jones's opinions. See Quiet

Tech. DC-8, Inc. v. Huriel-Dubois UK Ltd., 326 F.3d 1333, 1345 (11" Cir. 2003) (party argued

that “the specific numbers that [expert] used [for calculation] were wrong”; court stated these
“alleged flaws in [expert’s] analysis are of a character that impugn the accuracy of his results,
not the general scientific validity of his methods,” and that “[t]he identification of such flawsin
generdly reliable scientific evidenceis precisely the role of cross-examination”).

Kornegay claims that Jones “requested that Plaisance conduct inspection of specific items
to provide physical documentation to ‘prove or disprove this theory,” but does not know if these
inspection[s] were ever conducted and nevertheless formed his own conclusions without the
benefit of this information” (doc. 35 at 8). The “specific items’ that Jones proposed inspecting
were the “exhaust riser, turbocharger[,] and sea strainer up to the sea cock valve’ inside the hull
(Atl. clam file pt. 2 [doc. 33-1] at 002239). The exhaust riser and turbocharger were inspected,
and Jones was notified of same and the results thereof by email (Atl. claim file pt. 2 [doc. 33-1]
at 002129-30, 002228, 002262; Plaisance 9/9/13 rpt. [doc. 32-5] at 12, 16). Jones's report
actualy mentions the results of inspection of the exhaust riser (doc. 32-3 a 5). The “sea
strainer,” that is, the intake screen, was also removed from the vessel hull and the interior side of
the screen inspected, and the hull opening ordinarily covered by the screen was also inspected
and photographed (Plaisance 9/9/13 rpt. [doc. 32-5] at 13-14).

Kornegay maintains that Jones “states his hypothesis is based on the engines
overheating” (doc. 35 at 10). Jones's first report mentions the possibility that seawater intake

may have been insufficient “to adequately cool the engine” (doc. 32-3), but it also states that the
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water was “supposed to lower the internal exhaust gases (900-1100 F) to an acceptable level,”

and that “[i]nsufficient water flow through the engine to the exhaust riser from a clogged strainer

could result in an exhaust tube failure” (doc. 32-3) (emphasis added). Jones's conclusion that

there was insufficient water intake to cool the exhaust gases (doc. 32-4 at 3-4) is not dependent
on the engine overheating, so the fact that the engine did not overheat has no bearing on his
opinion. Kornegay contends otherwise and can cross-examine Jones accordingly.

Kornegay says that Jones failed to “interview important witnesses such as the first
responder on the scene, a marine police officer, and the towing company that boarded the boat
prior to any investigation efforts’ (doc. 35 at 11). Kornegay’'s own fire investigator, Cranford,
also did not interview the marine police officer (see doc. 32-10 at 12); Cranford concluded that
the officer’s written report contains “no information that is materia to the origin and cause of
this fire” (doc. 32-10 at 12; Cranford dep. [doc. 32-9] a 179-80); and no information
contradicting Jones's opinions was dlicited from this officer when he was deposed (Alford dep.
[doc. 53-6]). And while Jones did not interview the tow captain, Plaisance did speak with the
captain about the fire and what the captain observed and did (Atl. clam file pt. 2 [doc. 33-1] at
002697, 002836, 002895, 002900, 002913). Cranford a so spoke with the tow captain, and while
the captain described tow-preparation activities that reportedly disturbed some of the debris (see
doc. 32-10 at 12), there is no evidence the captain had any information concerning the origin or
cause of the fire, or which contradicted Jones's opinions. Thus, Jones s not interviewing the tow
captainisirrelevant.

Kornegay contends that Jones stated that “evidence indicated disproportionate marine
growth on the seawater intake scoop/screens for the starboard strainer,” when the port screen was

actually “more occluded” than the starboard screen (doc. 35 at 6). But in using the term

PD.11987343.1
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“disproportionate,” Jones's report does not say he was comparing starboard to port, as he
expressly did elsewhere when using “disproportionate” to describe damage to the port and
starboard engines, exhaust tubes, and seawater pumps (doc. 32-3 at 4, 6). Jones likely used
“disproportionate,” in describing the marine growth on the starboard screen, as a synonym for
“excessive’ or “inordinate.” In any event, this is another ground for cross-examination but not
exclusion of Jones's testimony.

Kornegay argues that Jones “failed to address or explain how the fire could have occurred
from alack of cooling water without activating the engine darm systems’ (doc. 35 at 11). The
only evidence that no alarm went off is Kornegay’s say-so. Jones was aware of the boat’s
sophisticated alarm system, considered this during his investigation, and testified that he was
“amazed that Kornegay doesn’t hear anything,” that Kornegay was “either...incorrect or there’s
a complete foul-up of” the alarm system, and that “what [Kornegay is] saying doesn't make
sense” (Jones dep. [doc. 53-5] at 115-16). Thisis more materia for cross-examination but does
not affect the reliability of Jones' s methodology.

Kornegay claims that Jones relied in part on metalurgist Dr. Clarke's work but that
Clarke “performed no testing other than calculating the amount of open area on the starboard and
port intake screens’ (doc. 35 at 6). Once again, this is a basis for cross-examination but not

exclusion. See State Nat'l Ins. Co. v. Anzhela Explorer LLC, 2009 WL 3335422, *4 (S.D. Fla

Jan. 13, 2009) (expert opined that hole in exhaust tube allowed water in vessel, resulting in
vessel’s sinking, but expert did not “test and determine whether the size of the hole in the
exhaust system was of such a diameter that would allow sufficient influx of water to cause
[vessel] to sink” and “did not perform almost any independent tests in order to support and

strengthen his theory”; court held that expert’s testimony was sufficiently reliable and that “the

PD.11987343.1
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flaws in [expert’s] report are more properly the subject of cross-examination at trial, and do not

support the wholesale exclusion of this evidence’); Martinez v. Altec Indus., Inc., 2005 WL

1862677, *10 (M.D. Fla. Aug. 3, 2005) (“[W]hile defendants contention that [expert] failed to
perform adequate testing to support his conclusions certainly can be explored on cross-
examination, it is not abasisto find his testimony unreliable.”).

Kornegay maintains that Jones “failed to reliably apply [the NFPA] standards to the facts
of this case” (doc. 35 at 11). As set forth in his reports, Jones did follow the NFPA guidelines.
Regardless, mere deviation from NFPA recommendations does not mean a fire investigator's

testimony is automatically excluded. See Allstate Ins. Co. v. Gonyo, 2009 WL 1212481, *6

(N.D.N.Y. April 30, 2009) (“Although [expert] may not have ardently and strictly followed
every step of NFPA, these shortcomings will not be fatal to him testifying before the jury.... He
used an individually tailored investigative process which was basically consistent with NFPA.”).
NFPA isaqguideline or recommendation but not a standard.

Any remaining contentions in Kornegay's motion fal within the realm of cross-
examination that might affect the weight and credibility, but not admissibility, of Jones's
testimony. Asthe Eleventh Circuit has stated, “in most cases, objections to the inadequacies of a
study are more appropriately considered an objection going to the weight of the evidence rather
than its admissibility.” Quiet Tech., 326 F.3d at 1345 (internal quotation marks omitted). See

aso Inre TMI Litig., 193 F.3d 613, 692 (3" Cir. 1999) (“[s]o long as the expert's testimony rests

upon ‘good grounds,’ it should be tested by the adversary process — competing expert testimony
and active cross-examination — rather than excluded from jurorg]’'] scrutiny”), cert. denied, 530

U.S. 1225 (2000). None of Kornegay's assertions warrant excluding Jones' s testimony.

-10-
PD.11987343.1


https://a.next.westlaw.com/Link/Document/FullText?findType=Y&serNum=1999245886&pubNum=506&fi=co_pp_sp_506_692&originationContext=document&transitionType=DocumentItem&contextData=(sc.DocLink)#co_pp_sp_506_692

Case 1:13-cv-00458-CG-N Document 56 Filed 08/07/14 Page 11 of 25

C. Jones stestimony would help thetrier of fact.
“The fina requirement for admissibility of expert testimony under Rule 702 is that it
assist thetrier of fact. By this requirement, expert testimony is admissible if it concerns matters

that are beyond the understanding of the average lay person.” United States v. Frazier, 387 F.3d

1244, 1262 (11™ Cir. 2004), cert. denied, 544 U.S. 1063 (2005). Jones's testimony certainly
meets this requirement. Average laymen are not familiar with determining the origin and cause
of fires. Whether the fire resulted from marine growth on the screen — a cause excluded under
Atlantic’'s policy — is the central issue in the case, so Jones's testimony is relevant and would
assist thejury to “determine afact in issue” as contemplated by Rule 702(a).

Kornegay contends Jones's testimony would not be helpful because Jones relied in part
“on other experts in forming his opinion as to the cause of the fire” (doc. 35 at 12). “An expert
witness's testimony may be formulated by using facts, data and conclusions of other experts so

long as the testifying expert is presenting some independent findings.” Begualg Inv. Mgmt., Inc.

v. Four Seasons Hotel Ltd., 2013 WL 836807, *4 (S.D. Fla. March 6, 2013). Jones certainly

performed much of his own work and made independent findings (see docs. 32-3 & 32-4). His
use of facts, data, or conclusions reached by Plaisance or Clarke therefore does not affect
admissibility of histestimony.

Kornegay also says that “Jones and Plaisance submitted ailmost identical reports’ and that
Jones' s testimony would not be helpful because he is“merely providing a‘ stamp of approval’ on
Plaisance’ s opinion” (doc. 35 at 13). The reports that Jones and Plaisance submitted to Atlantic,
and which set forth their opinions, are certainly not “almost identical” (see docs. 32-3, 32-4, &
32-5). While Jones and Plaisance hold the same opinions, their reports are substantially different

in wording, content, appearance, and organization (id.). Jones performed his own investigation,

-11-
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and whilerelying in part on Plaisance’ s work or opinions, also reached his own opinion. Jonesis
not merely “stamping his approval” on Plaisance’ s opinion.

In conclusion, because Jones is qualified, used a reliable methodology, and will proffer
testimony helpful to the trier of fact, the Court should deny Kornegay’s motion to exclude
Jones's testimony.

[1.

GUY PLAISANCE STESTIMONY ISADMISSIBLE.

A. PLAISANCE ISQUALIFIED.

Rule 702 “takes a liberal approach to expert witness qualification.” Leathers v. Pfizer,

Inc., 233 F.R.D. 687, 692 (N.D. Ga. 2006) (interna quotation marks omitted). “Generally, if

there is some reasonable indication of qualifications, the court may admit the expert's testimony,

and then the expert's qualifications become an issue for the trier of fact.” Cashman Equip. Corp.

V. Rozel Operating Co., 2012 WL 2519970, *6 (M.D. La. June 28, 2012). A district court has

“broad discretion” in deciding whether an expert is qualified. United States v. Bender, 290 F.3d

1279, 1283 (11" Cir. 2002), cert. denied, 537 U.S. 1037 (2002).

Kornegay argues that Plaisance, a marine surveyor, is not qualified to offer opinions asto
the origin or cause of the fire because he has “no formal training as a fire investigator” and is
“not a certified technician for the engines in question and has never worked on such engines’
(doc. 34 a 6, 7). However, Rule 702 provides that an expert may be qualified by “knowledge,
skill, experience, training, or education” (emphasis added). Thus, “experience alone can provide

a sufficient foundation for expert testimony.” Arthrex, Inc. v. Parcus Medical, LLC, 2014 WL

3747598, *2 (M.D. Fla. July 29, 2014). Furthermore, “[a] witness qualified as an expert is not

strictly confined to his area or practice, but may testify regarding related applications, rather a

-12 -
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lack of specialization does not affect the admissibility of the opinion, but only its weight.”

Cashman Equip., 2012 WL 2519970, *6.

Plaisance is qualified by experience to the render the opinions proffered. He has years of
experience conducting surveys relating to ship casualties, including vessel fires (Plaisance dep.
[doc. 53-4] at 70-71). He received on-the-job training as afire investigator and estimates he has
conducted or participated in 20-25 vessel-fire investigations (Plaisance dep. [doc. 53-4] at 72-
76). In 2008, he attended a three-day comprehensive course on boat-fire investigations,
sponsored by the International Association of Marine Investigators (Plaisance aff. [doc. 55] at
21 & Ex. A). In addition, he has spent virtually his entire career in the marine industry and has
extensive experience with marine engines including diesel engines (Plaisance aff. [doc. 55 at 3]).
Plaisance has described his experience in part as follows:

2. | am engaged full-time as a marine surveyor and hold a Master Mariners
license with over 34 years of combined experience in vessel management,
operations, new construction, repairs and inspection within the maritime and
shipbuilding industry, of military, commercial vessels, and yachts, and have
served as master on similar type vessels asthe MR. CHARLIE....

3. From 1974 to 1977, | was employed by Cheramie Bros. Botruc Co.,
Golden Meadow, Louisiana, and served in the capacities of deckhand, engineer,
and mate on various offshore supply vessels outfitted with large horsepower
diesel engines. During the earlier period of my employ, | aso served as an oiler
on large offshore vessels....

*k*

5. From 1977 to 1980, | was employed by Petrol Marine/Penrod Drilling Co.,
Houma, Louisiana, and served in the capacities of master and mate aboard supply
vessels and crewboats servicing the offshore oil industry in the Gulf of Mexico.
In 1979, | received my 1st United States Coast Guard Captains License as a
Passenger Vessel Operator on vessels of not more than 100 gross tons upon the
Gulf of Mexico, not more than 100 miles offshore.

6. From 1980 to 1984, | served as master of two custom-built aluminum
gport fishing yachts (60° and 65’) for Halter Marine Group, Inc., responsible for
the vessel operations, maintenance, and repairs, with both vessels having twin
Detroit Diesel 12-V-71 TI, total 1100-horsepower diesel engines outfitted with
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stainless steel water cooled exhaust risers with fiberglass exhaust mufflers, a
similar exhaust system design asthe MR. CHARLIE.

7. In 1982, | received my 1st United States Coast Guard Masters License of
Steam and Motor Vessels of not more than 500 gross tons upon oceans, not more
than 200 miles offshore with three license endorsements as follows: In 1982, |
received a United States Coast Guard license endorsement as Mate of Freight and
Towing Vessels of not more than 500 gross tons upon oceans, not more than 200
miles offshore. In 1983, | received a United States Coast Guard license
endorsement as Operator of Uninspected Towing Vessels upon oceans, not more
than 200 miles offshore. In 1985, | received a United States Coast Guard license
endorsement as Master of Freight and Towing Vessels of not more than 1,000
gross tons upon inland waters of the United States.

8. In 1985, | did serve as master for Castar Marine, San Francisco,
Cdlifornia, aboard the “ZP MONTALI” and the “ZP CAMUS’, both 93 foot
vessals, each having 2 MAN Burmeister & Wain x 2300-horsepower each diesel
engines capable of burning heavy diesdl fuel, A.B.S.+ A1 Towing Service, ACCU
+ AMS tractor tugs with a Z-drive propulsion system used in towing offshore
drilling rigs.

0. From 1974 until 1987, | spent a countless number of hours working in
engine rooms of the vessels of which | was employed and not only maintained
and/or assisted in the engine departments, but on occasion, repaired the machinery
of same....

10. In 1987, | did receive a 2nd issue United States Coast Guard Masters
License of Near Coastal Steam and Motor Vessels of not more than 1,600 gross
tons, with endorsements as Operator of Uninspected Towing Vessels upon the
Great Lakes and Inland Waters of the United States.

11. From 1987 until 1990, | was employed by Viva, Inc., where | worked as
project manager on the design and construction of a custom built aluminum high-
speed Express Yacht Cruiser with 2 x MTU 12-V-183 TE 92, 1000-Hp each
diesel engines outfitted with stainless steel water cooled exhaust risers with
fiberglass exhaust mufflers, a similar exhaust system design as the MR.
CHARLIE.

12. In 1992, | received a 3rd issue United States Coast Guard Masters License
of Near Coastal Steam and Motor Vessels of not more than 1,600 gross tons, with
endorsements as Operator of Un-inspected Towing Vessels upon the Great Lakes
and Inland Waters of the United States.

13. From 1990 to 1995, | was employed at Swiftships, Inc., Morgan City,
Louisiana, and served as project manager and captain on new construction yachts
and military projects. One of those vessels on which | worked as Project Manager
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was a 180" x 30" x 8 auminum mega-yacht, “TACANUYA” built in 1992, ABS
+A1l Yachting Service, AMS, with 2 x Caterpillar 3516 DITA 2800-Horsepower
each, diesel engines.

*k*

15. During the period 1995 to 2001, while employed at Friede Goldman
Halter, Inc., Gulfport, Mississippi, | served as a project manager and was
occasionally assigned to the engineering department to assist the engineering
group during new project design phases. Furthermore, | did work at several of the
different shipyards for Halter Marine as a project manager on a number of
different types of new vessels and drilling-rig construction projects including
service repairs to drilling rigs far more technically advanced than the MR
CHARLIE....

16. During the period 2001 to 2005, while employed at Rivers and Gulf
Marine Surveyors, Inc., Harvey, Louisiana, | served as a marine surveyor and
consultant providing professional services to insurance companies, maritime
companies, law firms, financia institutions and private individuas. During such
period of employment, | personally conducted surveys on vessels like the MR.
CHARLIE aswell as hundreds of surveys on al types of vessels.

*k*

18. In 2005, | started my own company, Atlantic Gulf & Pacific Marine
Surveyors and Consultants, Inc.,, Diamondhead, Mississippi, providing
professional services to maritime companies, insurance companies, law firms,
financial institutions, and private individuals in the field of marine surveying and
consulting.

19. In 2007, while employed at Atlantic Gulf & Pacific Marine Surveyors and
Consultants, Inc., | became an Accredited Marine Surveyor of the Society of
Accredited Marine Surveyors in the Specialized field of Yachts, Small Craft (Y,
SC ). This required me to have at least five years of surveying experience on
yachts and/or small commercia vessels up to 200 gross domestic registered tons
(500 ITC), accumulated within the field of expertise which accreditation is
requested, and to pass a written examination in the selected field of accreditation.
Continuing education is required to maintain an active member status on a five
year basis, which requires a minimum of sixty credit hours and attending two
Society of Accredited Marine Surveyors annual International Meetings.

(Plaisance aff. [doc. 55 at 3).
Plaisance’s fire-investigation and vessel-and-marine-engine experience, augmented with
his three-day fire-investigation course attendance, render him qualified to testify as to the origin

and cause of the fire on the Mr. Charlie. In State Nationa Insurance Co. v. Anzhela Explorer
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LLC, 2009 WL 3335422 (S.D. Fla. Jan. 13, 2009), a party proffered an expert to testify “that an
engine overheat caused the starboard exhaust hose to rupture,” which “allowed water to enter the
vessal” and sunk it. 1d. at *1. The court described the expert’s experience as follows:
Mr. Schoenwald has over twenty years of experience in the United States Coast
Guard, where he attained the rank of Chief Warrant Officer. While on active
duty, he served as a maritime security inspector, control verification examiner,
foreign vessel examiner, and a deck watch officer. Additionally, Mr. Schoenwald
participated in numerous search and rescue and recovery missions. Mr.
Schoenwald also inspected and supervised major vessel conversions and new boat
constructions during his service with the Coast Guard.
Id. at *2. The opposing party argued the expert was “not qualified...due to his lack of education,
training and experience in investigating causes of marine accidents,” emphasizing that the expert
“has limited knowledge of diesel mechanics or vessal construction and possesses no engineering

gualifications.” 1d. The court disagreed and held that the expert’s experience qualified him to

testify asto the cause of the vessel’s sinking. 1d. See aso Kansas City Fire & Marine Ins. Co. v.

Long Island Power Auth., 2007 WL 7034284, *7-8 ( E.D.N.Y. Nov. 23, 2007) (finding

mechanical engineer “qualified to testify...as to the causation of the fire” at a residence, stating
that “[a]lthough [engineer] has no forma training in cause and origin of fires, he has had
experience participating in investigations with cause and origin personnel and had done some
cause and origin investigations for insurance carriers’).

Kornegay says that Plaisance “has never investigated afire that was aresult of an exhaust
tube failure, as he alleges to have happened in this case” (doc. 34 at 6). The law is not that
exacting in what it requires for qualification. “[A]n expert's training and experience need not be

narrowly tailored to match the exact point of dispute in a case.” United States ex rel. Duncan

Pipeline, Inc. v. Walbridge Aldinger Co., 2013 WL 1338392, *5 (S.D. Ga March 29, 2013).

Kornegay aso contends that Plaisance is not qualified because he “recognized the need to
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retain a fire cause and origin expert [Jones] in order to determine the cause of the fire” (doc. 34
at 7). However, Plaisance did not recommend that Atlantic hire Jones because Plaisance felt that
he personaly lacked sufficient expertise (Plaisance dep. [doc. 53-4] at 158). Rather, Plaisance
suggested hiring Jones because he felt it was part of “due diligen[ce],” that “when you're dealing
with this amount of aclaim[,]...you want to make certain that you' re not making a mistake,” and
that “you hire other experts to make certain” (Plaisance dep. [doc. 53-4] at 158). Consistent with
Plaisance’s testimony, a March 13, 2013 email from Atlantic's clams representative, Rita
Boggan, to her supervisor, Joe Gallagher, states that Boggan told Plaisance that “two
professional opinions are better than one” (Atl. claim file pt. 2 [doc. 33-1] at 002801).

Plaisance’'s lack of extensive formal training as a fire investigator, his not being a
“certified technician for the engines in question,” and whatever inference might be drawn from
his recommending that Atlantic aso hire Jones, are matters going to the weight of Plaisance's

testimony. See Leathers v. Pfizer, Inc., 233 F.R.D. 687, 692 (N.D. Ga. 2006) (“Gaps in an

expert witnesss qualifications or knowledge generally go to the weight of the witness's
testimony([,] not its admissibility.”) (internal quotation marks omitted). They do not, however,

render him unqualified under Rule 702’ s “liberal approach to expert witness qualification.” Id.

B. PLAISANCE’'SMETHODOLOGY ISRELIABLE.

1. Plaisance sinvestigation, reasoning, and conclusions.

Plaisance’s investigation was similar to Jones's. He inspected the vessel remains at
Barber Marina, considered Kornegay’s account of the accident, reviewed photographs and took
photographs himself, and looked at wiring on the vessel with Jones (Plaisance 9/9/13 rpt. [doc.
32-5] at 3-15). “An analysis that includes a physical examination of the scene, interviews,

photographs of the scene, an examination of the evidence at the scene, wires, and an on-site visit
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is consistent with the scientific methods underlying fire incident investigation as set forth in

NFPA 921 Argonaut Ins. Co. v. Samsung Heavy Indus. Co., 929 F. Supp. 2d 159, 166

(N.D.N.Y. 2013). Plaisance looked at burn/damage patterns to conclude that the area of origin
was aft of the starboard engine, which is where the exhaust tube was located (Plaisance 9/9/13
rpt. [doc. 32-5] at 8, 10-11). “Analysis of burn patterns...is a reliable method used by fire

anaysts in determining the origin of afire.” Hartford Ins. Co. v. Broan-Nutone, LLC, 2004 WL

842516, *2 (N.D. IlI. April 19, 2004). Plaisance observed the heavy marine growth on the intake
screens, noted the severe damage to the starboard exhaust tube as compared to the port tube, and
postulated that burning-hot exhaust gases generated by the engine, which were not sufficiently
cooled because the marine growth on the starboard screen prevented adequate water intake,

caused afailure of the exhaust tube and ignited afire. See Allstate Ins. Co. v. Gonyo, 2009 WL

1212481, *6 (N.D.N.Y. April 30, 2009) (cause determination involves subjecting “the empirical
data collected...to an analysis premised on inductive reasoning”).
Plaisance then tested his hypothesis “analytically by applying scientific principles in

thought experiments.”” Severn Peanut Co. v. Industrial Fumigant Co., 2014 WL 1056991, *203

(E.D.N.C. March 17, 2014). The metalurgist, Dr. Clarke, advised Plaisance that about 80% of
the starboard intake screen’s area that would normally be open was obstructed by marine growth
(Atl. clam file pt. 1 [doc. 32-11] at 000883, 000885). Plaisance, through research or discussions
with the exhaust manufacturer, learned that the fiberglass exhaust tube and rubber connectors
would fail if subjected to temperatures greater than what they were rated for, that the engine
generated exhaust gases with temperatures well in excess of such rating, and that experiments
had shown that the non-metal components of the exhaust would indeed fail under excessive

temperature (Plaisance 9/9/13 rpt. [doc. 32-5] at 15-17). Plaisance aso, through consultation
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with the screen manufacturer’s engineer, determined that the obstruction of the screen reported
by Clarke probably would prevent the intake of enough seawater to cool the exhaust, leading to
an exhaust tube failure and ignition of combustibles (Plaisance 9/9/13 rpt. [doc. 32-5] at 17).
Plaisance thus concluded that “[w]ithout proper cooling water flow and or adequate water
pressure to the exhaust riser...is certain cause for a fire to start in the down line non-metal
components’ and that the fire was caused by “the excessive amount of marine growth on the
starboard sea strainer screen” (doc. 32-5 at 17, 23).
Plaisance’ s methodology, like Jones's, isreliable.

2. Kornegay’s contentions are either unsupported or go to the weight and credibility of
Plaisance stestimony, not its admissibility.

Kornegay argues that Plaisance “never conducted any testing as to whether the screens
were too occluded for the water pump to draw enough water to cool the engine,” that there was
“no testing conducted to determine the volume of water that was capable of being pumped
through the screens,” and that there was “no testing to determine how much water the pumps on
this particular engine could have pumped through the screens’ (dco. 34 at 12). Kornegay does
not suggest how such testing would or feasibly could have been conducted. In any event, this
lack of physical testing — something the NFPA does not require, incidentally — is not cause for
exclusion.

In State Nationa Insurance Co. v. Anzhela Explorer LLC, 2009 WL 3335422 (S.D. Fla.

Jan. 13, 2009), a party proffered an expert to testify that an engine overheat caused the starboard
exhaust hose to rupture, alowing water to enter the vessel and sinking it. The court explained
the expert’ s methodol ogy, which was not unlike Plaisance's, as follows:

During the course of investigation, [the expert] personally inspected the wreck of

[the vessel] and examined its port and starboard side engine rooms. [The expert]
also reviewed transcripts of [a] deposition and...crew members statements.
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When examining the ship's engine rooms, [the expert] noticed severe signs of heat

damage on the starboard side of the vessel. Based on this finding, [the expert]

concluded that the overheating of the starboard engine caused the starboard

flexible exhaust hose to rupture. According to [the expert], the rupture allowed

for water to enter the hull and eventually cause the sinking.
Id. at *3. The opposing party argued that the expert’s testimony should be excluded because he
“failed to test and determine whether the size of the hole in the exhaust system was of such a
diameter that would allow sufficient influx of water to cause the [vessel] to sink” and “did not
perform almost any independent tests in order to support and strengthen his theory.” 1d. at *4.
The court disagreed, stating that “[t]here is nothing per se unscientific about the reasoning and
analysis adopted by [the expert]” and that “the flaws in [the expert’s] report are more properly

the subject of cross-examination at trial, and do not support the wholesale exclusion of this

evidence.” |d. Seealso Martinez v. Altec Indus., Inc., 2005 WL 1862677, *10 (M.D. Fla. Aug.

3, 2005) (“[W]hile defendants contention that [expert] failed to perform adequate testing to
support his conclusions certainly can be explored on cross-examination, it is not a basis to find
his testimony unreliable.”).

Kornegay contends that Plaisance does not know whether John Moran, the employee of
the screen manufacturer who provided assistance, was qualified to perform the calculations or
provide the opinions he did concerning whether the obstructed screen would permit sufficient
water intake for the water pump to cool the exhaust (doc. 34 at 15). Plaisance testified that
Moran is a mechanical or design engineer, and that Plaisance believed it appropriate to rely on
information provided by a professional employed by the manufacturer (Plaisance dep. [doc. 53-
4] at 255-56, 318-20, 520). This was permissible under Fed. R. Evid. 703, which states that
“[an expert may base an opinion on facts or datain the case that the expert has been made aware

of” and that “if experts in the particular field would reasonably rely on those kinds of facts or
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data in forming an opinion on the subject, they need not be admissible for the opinion to be
admitted.”

Kornegay also says that Plaisance gave Moran the “pump curve” for a “different engine
than the engines’ on the Mr. Charlie (doc. 34 at 15). Plaisance originally sent Moran the other
engine’s pump curve;, Moran performed calculations based thereon indicating the water flow
would not be sufficient; Plaisance then sent Moran the pump curve for the correct engine; and
Moran, without performing new calculations, advised Plaisance that “I think the same basic
problem exists,” that “[t]he screen was too clogged to flow the required amount of water,” and
that “[u]nless the pump is made to operate at a higher vacuum, it probably wouldn’t flow enough
water” (Plaisance dep. [doc. 53-4] at 250-60). Plaisance considered this to be reliable
information coming from a professional employed by the screen manufacturer (Plaisance dep.
[doc. 53-4] at 252, 256, 318-20). Again, thisis permissible under Rule 703. While Kornegay
maintains that Plaisance “relied on Mr. Moran’s assumptions of what the calculations [based on
the pump curve for the MAN diesel engine] may show,” this is subject matter for cross-
examination and does not render Plaisance's methodology unreliable or his testimony

inadmissible. See Stecyk v. Bell Helicopter Textron, Inc., 295 F.3d 408, 414 (3" Cir . 2002) (“A

party confronted with an adverse expert witness who has sufficient, though perhaps not
overwhelming, facts and assumptions as the basis for his opinion can highlight those

assumptions for effective cross-examination.”); United States v. 14.38 Acres of Land, 80 F.3d

1074, 1077 (5™ Cir. 1996) (“As a general rule, questions relating to the bases and sources of an
expert's opinion affect the weight to be assigned that opinion rather than its admissibility and

should be I€eft for the jury's consideration.”) (internal quotation marks omitted).
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Kornegay contends that Dr. Clarke determined that 3.55 sg. in. of the port screen (about
20%) and 3.85 sg. in. (about 22%) of the starboard screen was open (unobstructed by marine
growth), but that Plaisance “did not use the correct data’ because his report has these reversed,
stating that 3.55 sg. in. of the starboard screen and 3.85 sg. in. of the port screen was open (doc.
34 at 10; Plaisance 9/9/13 rpt. [doc. 32-5] at 17). But Clarke sent Plaisance emails containing the
information Plaisance included in his report, that is, that that 3.55 sg. in. of the starboard screen
and 3.85 sg. in. of the port screen was open (Atl. clam file pt. 1 [doc. 32-11] at 000883,
000885). Thus, Plaisance used the information just as Dr. Clarke provided it.

Kornegay maintains that Plaisance “does not know the temperature of the cooling water
exiting the engines’ (doc. 34 at 20). Kornegay fails to explain how the temperature of whatever
cooling water may have been exiting the engines has any relevance, or how Plaisance could
possibly have known such temperature since he was not there on the day of the fire with
thermometer in hand to determine such water’s temperature. Kornegay also says that Plaisance
“does not know at what temperature the exhaust tube was exposed or for that matter how long it
was exposed to the unknown temperatures’ (doc. 35 at 20). Again, Kornegay does not explain
how Plaisance could have determined this. In any event, Plaisance knew the temperature range
of uncooled exhaust gases generated by the engine (Plaisance dep. [doc. 53-4] at 306; doc. 32-5
at 16-17), he just did not know exactly what temperature these gases would have been “with any
amount of water running through” the exhaust tube (Plaisance dep. [doc. 53-4] at 344). He
testified that “there’ s a point when if atrickle of water is going in that tube, it ain’t gonna make a
difference” (Plaisance dep. [doc. 53-4] at 343-44). Kornegay can cross-examine Plaisance

concerning is alleged lack of knowledge.
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Kornegay complains that Plaisance, like Jones, “failed to interview...the first responder
on the scene, a marine police officer” (doc. 35 at 22). As previousy explained in connection
with Jones's testimony, Kornegay's fire investigator also did not interview the officer, that
investigator concluded that the officer’s report contained no information material to cause or
origin, and the officer provided no such information when deposed. Plaisance did review the
officer’s report (Plaisance 9/9/13 rpt. [doc. 32-5] at 6). That he did not interview the officer
makes no difference.

C. PLAISANCE'STESTIMONY WOULD HELP THE TRIER OF FACT.

Plaisance testimony would help the jury because average laymen are not familiar with
determining the origin and cause of fires. Whether the fire resulted from marine growth on the
screen — a cause excluded under Atlantic’s policy —is the central issuein the case, so Plaisance’s
testimony is relevant and would assist the jury to “determine afact in issue” as contemplated by
Rule 702(a).

Kornegay argues that Plaisance' s testimony would be “cumulative to Jones's” and should
therefore be excluded (doc. 34 at 24) — even though Kornegay is aso attempting to exclude
Jones's testimony. Fed. R. Evid. 403 permits a court to exclude relevant evidence “if its
probative value is substantially outweighed by a danger of...needlessly presenting cumulative
evidence.” Permitting both Jones and Plaisance to testify would not be “needlessly cumulative.”
As a court rgecting a similar “cumulative” argument stated, “This evidence may be
cumulative,...[but] defendants have not shown [it] to be a ‘needless presentation of cumulative
evidence.’... Defendants have not stipulated to the experts' conclusions. Their testimony is not
about an ancillary matter. Their testimony pertains to the underlying issues before this court and

is therefore not ‘needless.’” Kay v. Lamar Advertising of S.D., Inc., 2009 WL 2525204, *2
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(D.S.D. Aug. 17, 2009). The sameis true here. Nor is Plaisance’s testimony a mere “stamp of
approva” of Jones's, or vice versa. The relevance and probative value of each of these

witnesses' testimony outweighs any alleged “ cumulativeness.”

CONCLUSION

The Court should deny Kornegay’ s motion to exclude Jones and Plaisance’ s testimony.

sWilliam E. Shreve, Jr.
ALLEN E. GRAHAM
WILLIAM E. SHREVE, JR.
Attorneys for Plaintiff

OF COUNSEL:

PHELPS DUNBAR, LLP
P.O. Box 2727

Mobile, AL 36652

(251) 432-4481
Teeto.Graham@Phel ps.com
William.Shreve@Phel ps.com
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CERTIFICATE OF SERVICE

| do hereby certify that | have on August 7, 2014, electronically filed the foregoing with
the Clerk of Court using the CM/ECF filing system, which will serve electronic notifications of
such filing to the following and/or that | have mailed a copy of the foregoing to the following:

John D. Richardson, Esquire
Aaron M. Wiley, Esquire
RICHARDSON LAW FIRM, LLC
Post Office Box 81227

Mobile, Alabama 36689

sWilliam E. Shreve, Jr.
WILLIAM E. SHREVE, JR.
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IN THE UNITED STATES DISTRICT COURT
FOR THE SOUTHERN DISTRICT OF ALABAMA
SOUTHERN DIVISION

ATLANTIC SPECIALTY INSURANCE *
COMPANY,
Plaintiff,
* CIVIL ACTION NO. CV-13-458
V.

MR. CHARLIE ADVENTURES, LLC, and
KIM P. KORNEGAY, *

Defendants. *

COMPLAINT FOR DECLARATORY JUDGMENT

Plaintiff Atlantic Specialty Insurance Company (“Atlantic Specialty”) alleges as follows:

1 Plaintiff Atlantic Speciaty is a New York corporation with its principal place of
business in Minnetonka, Minnesota.

2. Defendant Mr. Charlie Adventures, LLC is a limited-liability company whose
sole member, Kim P. Kornegay, is a citizen of Alabama. Therefore, Mr. Charlie Adventuresis a
citizen of Alabama.

3. Defendant Kim P. Kornegay is a citizen of Alabama.

4, The amount in controversy exceeds $75,000, excluding interest and costs.

5. The Court has jurisdiction under 28 U.S.C. § 1332, based on diversity of
citizenship and the amount in controversy. The Court also has admiralty or maritime jurisdiction
under 28 U.S.C. § 1333(1).

6. Venue is proper in this district under 28 U.S.C. § 1391(b)(2), because a
substantial part of the events or omissions giving rise to the claim occurred in this district, or

because a substantial part of property that is the subject of the action is situated in this district.

PD.10410525.1
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7. Atlantic Specialty issued a Yacht Policy to Mr. Charlie Adventures (policy no.
JF02529), effective June 15, 2012 through June 15, 2013. The policy states that Kim P.
Kornegay is an “additiona ‘Insured Person.’”

8. The Y acht Policy described the “Y acht Insured” as the M/V “Mr. Charlie,” a 40-
foot Cabo fiberglass cruiser with two inboard engines. The policy listed the “Amt. of Insurance”
as $800,000, and $5,000 for “Personal Effects.”

9. The Mr. Charlie was moored in or near Orange Beach, Baldwin County,
Alabama.

10. On March 3, 2013, while Kornegay was operating the Mr. Charlie in navigable
waters in Baldwin County, afire started on the vessel. The fire spread and destroyed most of the
vessel and its contents.

11.  Atlantic Specidty’s policy states.

LOSSESNOT COVERED (EXCLUSONS)

We will not pay any loss, damage or expense caused by or resulting from:

1. ...marinelife...

2. Your failure to maintain the covered yacht in good condition and repair.

12.  Thefire that damaged the Mr. Charlie was caused by or resulted from marine life
growing on or in the vessal, which restricted the intake or flow of water to cool the engine and
exhaust system, and by Mr. Charlie Adventures and Kornegay’s failure to maintain the vessel in
good condition and repair.

13. Mr. Charlie Adventures and Kornegay have made a clam under Atlantic

Speciaty’s policy for the damage to the Mr. Charlie and its contents, and demanded that Atlantic
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Specialty pay for the damage. Based on the above exclusions, however, Atlantic Specialty does
not owe coverage.
14.  Thisis a case of actual, justiciable controversy concerning insurance coverage,

within the Court’ sjurisdiction.

PRAYER FOR RELIEF

Based on the above, Atlantic Specialty prays that the Court will order, adjudge, and
declare that Atlantic Specialty does not owe coverage for the fire damage to the M/V Mr. Charlie
and its contents. Atlantic Specialty further prays that the Court will grant such other, further, and

different relief as may be warranted, the premises considered.

sWilliam E. Shreve, Jr.
ALLEN E. GRAHAM
WILLIAM E. SHREVE, JR.
Attorneys for Plaintiff

OF COUNSEL:

PHELPS DUNBAR, LLP
P.O. Box 2727

Mobile, AL 36652

(251) 432-4481

PLEASE SERVE THE DEFENDANTSBY CERTIFIED MAIL ASFOLLOWS:

Mr. Charlie Adventures, LLC
c/o Kim P. Kornegay

237 Deerwood Drive
Prattville, Alabama 36067

Kim P. Kornegay

237 Deerwood Drive
Prattville, Alabama 36067
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