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Sunset Aviation, et al.:   
Delaware Bankruptcy Court Rejects Trustee’s 

tively Apply Substantive 

his matter along with 
of Cross & Simon LLP. 

ct of Delaware held that an order 
c pro tunc effect. 2  

effective on the date it is 
ctive3relief is a form of extraordinary relief that is only permissible when necessary and appropriate 

ankruptcy cases that were 
d for the first-filed 

bankruptcy case as a means of asserting claims against defendants who were creditors of the last-filed case.  The trustee 
iation had hoped to capture payments made to these defendants occurring before the 90-day preference 

-in-possession or trustee 
Delaware bankruptcy case 

should assume that a substantive consolidation order is prospective in nature.   Second, plaintiffs in avoidance actions 
states of the substantively 

 and appropriate” under the Bankruptcy Code. 

BACKGROUND 

On February 25, 2009, Regal Jets, LLC (“Regal”) filed a voluntary petition for relief under Chapter 11 of the Bankruptcy 
Code.4  On June 10, 2009, the Court entered an order converting Regal’s case to one under Chapter 7 of the Bankruptcy 
Code.5  On March 6, 2009, Sunset Aviation, Inc. (“Sunset”) filed a voluntary petition for relief under Chapter 7 of the 
Bankruptcy Code.6  On May 1, 2009, JetDirect Aviation, Inc. (“JetDirect” and, collectively with Regal and Sunset, the 
“Debtors”) filed a voluntary petition for relief under Chapter 7 of the Bankruptcy Code.7   

Alfred T. Giuliano, Chapter 7 Trustee for the Debtors (the “Trustee”), filed a motion seeking substantive consolidation of 
the Debtors on July 27, 2010 (the “Substantive Consolidation Motion”).8  On August 19, 2010, the court entered an order 
granting the Trustee’s requested relief (the “Substantive Consolidation Order”).9 

Attempt to Retroac
Consolidation Order 
By Melissa A. Hager 1 

The authors, along with Adam A. Lewis, Senior Counsel, represented Shorenstein Co. LLC in t
Delaware counsel, Michael Joyce 

 and John A. Pintarelli

On September 8, 2011, Judge Walsh of the United States Bankruptcy Court for the Distri
substantively consolidating multiple debtors’ estates does not automatically have retroactive or nun
The court held that: (i) as a general rule, absent language to the contrary, an order becomes 
entered, and (ii) retroa
to carry out the provisions of the Bankruptcy Code.   

The court’s ruling arose in the context of a trustee’s attempt—in substantively consolidated b
filed on different dates—to pursue various preference actions by relying on the preference perio

in Sunset Av
period of the last-filed case.   

Sunset Aviation is notable for two reasons.  First, as a general proposition, unless a debtor
requests and obtains retroactive relief when seeking substantive consolidation, parties in a 

should not assume that attempts to effectively extend the preference period applicable to the e
consolidated debtors will automatically be deemed “necessary
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ABSENT LANGUAGE 
TO THE CONTRARY, 
AN ORDER BECOMES 
EFFECTIVE ON THE 
DATE IT IS ENTERED. 

de by the Debtors 
sfers of an interest of the 

ction 547

On February 24, 2011, the Trustee filed a complaint (the “Complaint”) to avoid and recover transfers ma
to Shorenstein Co. LLC (“Shorenstein”).10  Count I of the Complaint sought to “avoid all the tran
Debtors’ property made by the Debtors to Defendant within the Preference Period,” pursuant to se  of the 

ect.  The Trustee asserted that 
es of calculating the Preference Period, the substantively consolidated Debtors share the earliest bankruptcy 

d, the Trustee asserted the 
h  date on which Regal Jets filed its 

 from JetDirect to Shorenstein 
er under section 547 of the Bankruptcy Code.13 

asis that the Trustee sought to 
s a means of bringing the Transfer within the 90-day statutory preference period as set forth in 

n averred, the 

FFECT?  

 the order did not 
active.   

Evans Temple, and hold 
ling” for purposes of calculating the preference period where two or more debtors’ 

Evans Temple decisions 
ted e equitable principles of the 

s stein’s arguments raised 

 in ) extending the applicable 
d (ii) making certain pre-petition transfers from 

The court found two District of Delaware cases cited by Shorenstein controlling on the issue of the retroactive application 
of a substantive consolidation order.16  In Garden Ridge and GC Cos., the District of Delaware held that an order 
substantively consolidating the estates of multiple debtors is not automatically retroactive.17  
The court found that, “[a]s a general principle, orders are not deemed to have retroactive 
effect unless they expressly provide for it.”18  Absent language to the contrary, an order 
becomes effective on the date it is entered.  In addition, as the court noted in a previous 
decision, “nunc pro tunc relief is a form of extraordinary relief.”19  The court also noted that 
neither the Substantive Consolidation Motion nor the Substantive Consolidation Order itself 
contained any language to suggest a retroactive application.  Garden Ridge made it clear that the language of the order—
i.e., whether it is expressly retroactive—is controlling.   

 

Bankruptcy Code.11  In the case of Shorenstein, the transfers at issue were made by JetDir
“[f]or purpos
petition filing date of February 25, 2009.” Thus, for purposes of calculating the preference perio
90-day period should be between November 27, 2008 and February 25, 2009, t e
petition.12 

The Complaint listed a single transfer in the amount of $443,690.00 (the “Transfer”) made
on December 2, 2008 as an avoidable preferential transf

On May 11, 2011, Shorenstein filed a motion to dismiss (the “Motion to Dismiss”) on the b
use Regal’s petition date a
section 547 of the Bankruptcy Code.  Had the Trustee relied on JetDirect’s petition date, Shorenstei
Transfer would have been clearly outside the 90-day preference period.  

IS A SUBSTANTIVE CONSOLIDATION ORDER ISSUED WITH AUTOMATIC RETROACTIVE E

The primary issue was whether the Substantive Consolidation Order had retroactive effect when
expressly state it was retro

The Trustee urged the court to adopt the findings of two non-Delaware cases, Baker & Getty and 
that “the earliest filing date is control
estates have been substantively consolidated.14  The Trustee argued that the Baker & Getty and 
(i) recognized the findings inherent in the Substantive Consolidation Order and (ii) promo
Bankruptcy Code.  The Trustee further maintained that the doctrine of re
in its Motion to Dismiss.

th
oren judicata barred Sh

equitable effect of (i

15 

Shorenstein argued that adopting the Trustee’s position would have the
preference period beyond the period codified in the Bankruptcy Code an
JetDirect unauthorized post-petition transfers.   

https://www.lexis.com/research/buttonTFLink?_m=33217285a4b78a13f6463f249d50ec95&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2011%20Bankr.%20LEXIS%203310%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=54&_butInline=1&_butinfo=11%20U.S.C.%20547&_fmtstr=FULL&docnum=18&_startdoc=11&wchp=dGLzVzV-zSkAl&_md5=db038b291624242488a745ab1a426848
https://www.lexis.com/research/buttonTFLink?_m=33217285a4b78a13f6463f249d50ec95&_xfercite=%3ccite%20cc%3d%22USA%22%3e%3c%21%5bCDATA%5b2011%20Bankr.%20LEXIS%203310%5d%5d%3e%3c%2fcite%3e&_butType=4&_butStat=0&_butNum=54&_butInline=1&_butinfo=11%20U.S.C.%20547&_fmtstr=FULL&docnum=18&_startdoc=11&wchp=dGLzVzV-zSkAl&_md5=db038b291624242488a745ab1a426848
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The court determined it was not appropriate to use its equitable powers and a retroactive order to
the Bankruptcy Code by extending the preference period beyond 90 days.

 rewrite section 547 of 

istinguishable.  The court noted 
fers from the affiliate 

ircuit affirmed lower court 
e and (ii) for purposes of 

f the combined estates for 
rs as one entity . . . .”22  
ss entity debtors as one 

ould not attribute the 
gested that Carnegie did not 

ate was the controlling one.25 

irect and received the 
cular creditor, 

laware cases in applicable.26   

e doctrine of res judicata inapplicable because the parties were arguing over what the 
itly previously, including in 

9 was the proper date to 
t made to Shorenstein fell 

ent of a preferential transfer 
under section 547 of the Bankruptcy Code, and the Trustee’s complaint was dismissed with prejudice. 

ET AVIATION’S IMPACT 

n make actical points for bankruptcy practitioners.  First, it confirms that a nunc pro tunc 
rdinary n only be obtained upon explicit request.  Second, a bankruptcy court’s use of its 

 order can only be granted to further the objectives of the Bankruptcy Code, not 
rewrite its specific provisions.  Lastly, a debtor-in-possession or Trustee cannot avail itself of relief that (i) it did not 
request, (ii) is not included in or contemplated by an order entered by the court, or (iii) was not noticed to creditors.   
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20 

The court also found the two non-Delaware cases relied on by the Trustee to be factually d
that in Baker & Getty, the creditor bank had extended a loan to an individual but received trans
brokerage firm that filed its bankruptcy petition first.21  The Court of Appeals for the Sixth C
decisions that (i) substantively consolidated the estates of the brokerage firm and its affiliat
section 547 of the Bankruptcy Code, found it appropriate to utilize the first-filed petition date o
calculating the preference period because “evidence exists that the Bank did treat the debto
Similarly, in Evans Temple, the court noted that the creditor reated the individual and busine
entity.23  The creditor, Carnegie, was listed as a creditor of both debtors and, in its pleadings, c
actions of the separate debtors.24  As a result, the court found that these facts strongly sug
distinguish between Evans as an individual and the church such that the original filing d

In Shorenstein’s case, however, the court found that (i) Shorenstein was a creditor only of JetD
transfer from JetDirect and (ii) the Trustee had failed to provide any evidence that Shorenstein, or any parti
treated Regal, Sunset and JetDirect as one entity, thereby rendering the non-De

Lastly, the court found th
Substantive Consolidation Order itself said; that issue had not been raised expressly or implic
the Trustee’s substantive consolidation motion.27  Accordingly, the court held that (i) May 1, 200
calculate a preference payment made by JetDirect and (ii) the December 2, 2008 paymen
outside the 90-day preference period.28  Thus, the Trustee failed to plead an essential elem
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26 Shorenstein Co., 2011 Bankr. LEXIS 3310, at *20-21. 
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Trustee was seeking such a remedy and therefore res judicata could not act as a bar to the motion to dismiss). 
28 Id. at *22. 


