
Some Symptoms of 
Retirement Plan Issues

By Ary Rosenbaum, Esq.

I’m a hypochondriac and I always think 
I’m coming down with something. 
Before that COVID vaccine, there 

were about 3-4 times where I thought I 
got COVID. Luckily, 3 years and 5 shots 
later, I’ve never had it. When it comes to 
a retirement plan, there are symptoms to 
suggest that something is wrong. This ar-
ticle is all about symptoms that might sug-
gest you should be looking at your plan.

The Retirement Plan Tune-Up
As many of you 

know, I offer a Retire-
ment Plan Tune-Up, a 
legal review for $750 
that reviews the docu-
mentation, adminis-
tration, costs, and the 
fiduciary process of a 
retirement plan. Fees 
for this review can 
come from plan assets. 
Over the 13 years I’ve 
offered it as part of my 
practice, it’s not been 
a popular service be-
cause most plan spon-
sors either are unaware 
they might have issues 
or like my mother with 
doctors, don’t want to 
know there is a prob-
lem. Regardless of 
whether you would 
use my review or hire 
someone else, it is in-
cumbent on plan spon-
sors as plan fiduciaries 
to review their plan 
on an annual basis to 
see whether the plan still fits their needs 
and whether it’s running correctly. Run-
ning correctly is about paying reasonable 
fees, taking care of the fiduciary process, 
and making sure the plan is operating cor-
rectly according to its terms and the law.

Glaring Problems
So while all plans should be reviewed, 

there are some plans with more glaring 
problems than others. These plans may 
have symptoms that the plan isn’t run-
ning correctly and should immediately 
undergo a plan review. Here is a list:

1.    A plan where the third-party ad-
ministrator (TPA) is not transparent on 
fees. Even with fee disclosure, there 
are TPAs that are less than transpar-

ent when it comes to their fees. You 
really shouldn’t need an ERISA at-
torney or forensic accountant to fig-
ure out what your TPA is charging.

2.    A company that has a profit-sharing 
and money purchase plan that covers 

the same group of employees. Prior to 
2002, the maximum deductibility for 
an employer contribution for a profit-
sharing plan was 15% of Compensation 
and so that is why employers would 
also offer a 10% contribution money 
purchase Plan. Thanks to a law change 
in 2022, the limit on profit-sharing 
contribution deductibility was lifted to 
25% of compensation, making the need 
for a money purchase plan obsolete.

3.    A plan that has 
consistently failed 
its discrimination 
testing, whether it’s 
the tests for salary 
deferrals, top-heavy, 
match, or 410(b) 
participation. If a 
plan is consistently 
failing, that is a prob-
lem that can’t go un-
less corrective ac-
tion is made, which 
could be achieved 
through a variety 
of solutions includ-
ing a safe harbor 
401(k) plan design.

4.    A defined benefit 
plan which is under-
funded. Whether 
it’s poor investment 
returns or interest 
rate issues, there 
needs to be a plan 
in place to fix any 
underfunding is-
sues. I’ve known so 

many defined benefit plans with fund-
ing issues and it would be an undue 
burden on your finances. Freezing fur-
ther plan accruals is always a choice.

5.    A defined benefit plan for a com-
pany that has increased its workforce. 
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What worked well for an employer that 
had 3 employees, may not work as well 
when they have a dozen employees.

6.    Any plan with no financial advi-
sor. In this day and age with a volatile 
stock market and being responsible 
for the retirement assets of your em-
ployees, there is absolutely no reason 
you should not hire a financial advisor. 

7.    A money purchase plan that is cov-
ering non-collectively bargained em-
ployees. As stated before, the change 
in profit-sharing contribution deduct-
ibility issues makes a money purchase 
plan obsolete for non-collectively bar-
gained employees. Money purchase 
plans have required, stated contribu-
tions, so that is why it’s a popular 
plan for union employees, especially 
for unions where a defined benefit 
pension plan has been eliminated.

8.    Any 401(k) plan that has not re-
viewed its contract with its insurance 
company provider in the last 5 years. 
Thanks to fee disclosure regulations, 
there has been competitive pric-
ing from all plan providers including 
TPAs. You might be paying more if 
the plan is operating under an expired 
contract with an insurance company.

9.    Any plan without an Invest-
ment Policy Statement (IPS). While 
not legally required, a plan should 
have an IPS and follow it. An IPS 
states when and why plan invest-
ments are elected and replaced. It’s 
an essential part of proving there is 
a prudent fiduciary process in place.

10.  Any plan that has not reviewed 
their choice of investments in the last 
year. It’s not only important to have 
an IPS, it’s important that the invest-
ments be reviewed, to make sure it fits 
the requirements of the IPS. A plan 
that doesn’t follow its IPS is in worse 
shape than one that doesn’t have one.

11.  Any plan that has not seen their 
financial advisor in the last year. 
Why would you pay a financial advi-
sor to work on your plan and not do 
their job? Whether it’s your choice or 
not, it’s your fiduciary duty to meet 
them and have them do their job.

12.  Any plan without an ERISA bond 
and/or fiduciary liability insurance. 
An ERISA bond is required for every 
plan subject to ERISA. An ERISA bond 
protects plan assets from theft by plan 
fiduciaries. A fiduciary liability policy 

isn’t required, but it’s 
a great way of pro-
tecting yourself from 
any litigation issues 
from plan participants.

13.  A 401(k) plan with 
low participation or 
low average account 
balance per participant. 
This could be the fault 
of your demographics 
or a lack of support from 
your plan providers to 
get your employees in-
volved.  I’ve seen plays 
where participation 
has increased through 
automatic enrollment 
or a new financial ad-
visor that has done a 
better job of engag-
ing plan participants.

14.  Any plan that 
has not been up-
dated in the last 2-3 

years. A retirement plan should be re-
viewed every once in a while. Wheth-
er it’s through my Retirement Plan 
Tune-Up or a review conducted by 
a plan provider, it needs to be done.

These are just some examples of symp-
toms that indicate you may have a re-
tirement plan in distress. Regardless of 
whether you have the symptoms or not, 
you should have your plan reviewed.


