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On April 14, 2015, the US Department of Labor (the “DOL”)
issued its proposed rule clarifying when individuals and
institutions providing advice to employee benefit plans and
individual retirement accounts (“IRAs”) will be fiduciaries for
purposes of the Employee Retirement Income Security Act of
1974 (“ERISA”) and the prohibited transaction provisions of
the Internal Revenue Code (the “Code”). This detailed DOL
proposal tackles the relationship between individuals who
invest through IRAs, small plans and participant-directed
plans and the investment professionals who provide advice
and products to this growing segment of the market. It is being
rolled out with considerable support from the White House,
which signals that significant portions of the proposal may be
adopted substantially as proposed.

Under the DOL’s new paradigm, a broader array of advice and services will result in
investment professionals being fiduciaries for purposes of ERISA. Most significantly, the
proposal will expand the reach of ERISA’s fiduciary duties and remedies by giving
investment professionals the option, as a condition to relief from ERISA and the Code’s
prohibited transaction rules, to agree to have ERISA’s fiduciary standards and remedies

apply to them by contract in situations where they might not otherwise apply by statute.

The DOL’s proposal will require financial institutions to rethink the way they and their
investment professionals are compensated and will require a careful assessment of the costs

and benefits of complying with the new requirements for prohibited transaction relief.
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This client publication discusses the key aspects of the proposal and diagrams the key elements of each of the proposal’s
main components. Future client publications will analyze in greater detail key aspects of the proposal and suggest areas

that may be appropriate for comment.
The Key Components of the Proposal

The DOL’s proposal consists of the following three components:

= A new proposed rule defining when persons providing investment advice to employee benefit plans and IRAs are
so-called “advice fiduciaries” for purposes of ERISA and the Code.!

= Two new proposed prohibited transaction exemptions offering relief for certain fee and other commercial practices
applicable to fiduciaries. The more important of the two is the proposed Best Interest Contract Exemption (the “BIC
Exemption”) that, among other things, conditions relief on an agreement to have ERISA’s fiduciary standards apply

by contract to advisers to IRAs and certain covered plans.?2

=  Amendments, revisions or the actual repeal of portions of existing prohibited transaction exemptions to conform to

the impartial conduct standards in the BIC Exemption or to prior DOL regulatory initiatives.3

If adopted in their present form, the DOL’s new proposed rule and proposed exemptions will expand the types of
interactions with employee benefit plans and IRAs that result in fiduciary status. The expansion of fiduciary status will
require the substantial alteration of common compensation and other commercial practices of the investment

professionals who advise IRA, small plan and participant directed investors.

The Paradigm Shift in the Proposal

The proposal embraces a major paradigm shift in the way that ERISA applies to investment professionals who advise and
offer investment products to the retail employee benefit plan and IRA market. The key elements of this shift are the

following;:

= The proposed rule aims to have ERISA fiduciary rules apply broadly to those who advise IRAs, small employee benefit

plans and participants in self-directed plans.

= The proposed rule enumerates specific types of advice to employee benefit plans and IRAs that will result in fiduciary
status, in situations where the advice giver receives a fee or other direct or indirect compensation in connection with

rendering the advice. The advice does not need to be on a regular basis, and there does not have to be an

1 The proposed rule may be found at: http://www.gpo.gov/fdsys/pka/FR-2015-04-20/pdf/2015-08831.pdf.

2 The proposed exemptions may be found at: http://www.gpo.gov/fdsys/pka/FR-2015-04-20/pdf/2015-08832.pdf (Best Interest Contract
Exemption) and http://www.gpo.gov/fdsys/pka/FR-2015-04-20/pdf/2015-08833.pdf (Principal Transaction Exemption).

3 The amendments and revisions may be found at: http://www.gpo.gov/fdsys/pkg/FR-2015-04-20/pdf/2015-08836.pdf;
http://www.gpo.gov/fdsys/pka/FR-2015-04-20/pdf/2015-08837 .pdf; http://www.gpo.gov/fdsys/pka/FR-2015-04-20/pdf/2015-08839.pdf; and
http://www.gpo.gov/fdsys/pkg/FR-2015-04-20/pdf/2015-08838.pdf.
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understanding that the advice will form the primary basis for the investment decision, as long as the advice is

individualized or directed to the advice recipient for consideration in making investment decisions.4

=  If advice givers acknowledge that they are fiduciaries, all categories of advice listed in the proposed rule will result in

fiduciary status.

= Advice to take a plan distribution or to effect a rollover to an IRA is included in the categories of advice that will result
in fiduciary status.

=  The proposed rule will make it difficult, if not impossible, to continue compensation arrangements for advisers to
IRAs and employee benefit plans where the amount of compensation or fee income, direct or indirect, varies based on

security or product selection, unless the advisers and financial organizations comply with the BIC Exemption.

=  The BIC Exemption is broad and principles-based. It has, at its core, “impartial conduct standards” that essentially
condition relief from ERISA’s prohibited transaction rules on the agreement by individual advisers to IRAs or
employee benefit plans (and the financial organizations that employ these advisers) to have ERISA fiduciary

standards apply by contract to them.

Effective Date and Comment Period

The DOL will accept written comments on or before July 6, 2015. The DOL plans to hold a public hearing during the
30-day period following the close of the comment period. Following the hearing, the DOL will accept additional written

comments for a limited period of time.

The final DOL rule will be effective 60 days after its publication in the Federal Register, and the requirements of the final
rule will generally become applicable eight months after publication in the Federal Register. The BIC Exemption will be
available eight months after publication of the final rule and the other new and amended exemptions will be effective at

that same time.

Next Steps

Now that the proposal has been published, you should consider how this new paradigm could affect your business. You
may wish to submit a comment letter to the DOL or attend the public hearing. The following pages contain a set of charts

designed to illustrate the application of the proposal.

=  Charts 1-3: These charts explain the general application of the proposal, focusing on how one becomes an investment
advice fiduciary, the four different types of advice that would qualify as fiduciary investment advice under the
proposal, and the various carve-outs from the concept of fiduciary investment advice that could apply. They may be

most useful for those seeking to understand the general scope of the proposal.

4 Under the current DOL regulations, a person provides investment advice as a fiduciary if he (1) provides advice as to the value of securities or
other property or makes investment recommendations, (2) on a regular basis, (3) pursuant to a mutual agreement, arrangement or
understanding with a plan fiduciary that (4) the advice will serve as the primary basis for investment decisions with respect to plan assets and
that (5) the advice will be individualized based on the particular needs of the plan or IRA.
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Charts 4-8: These charts describe the requirements for satisfying certain specific carve-outs. They should prove useful

in ascertaining the impact of the proposal on individual businesses and persons.

Charts 9-10: These charts explain the parameters of two new exemptions, the BIC Exemption and the Principal
Transaction Exemption. They may be most useful to attorneys seeking to understand the application of these

exemptions.

Chart 11: This chart depicts the changes to existing prohibited transaction exemptions imposed by the proposal, and
may be most useful to attorneys who are familiar with the existing exemptions.

Note that, in the charts, outward-pointing arrows indicate conjunctive requirements, all of which must be established
to satisfy the requirement in the center of the chart (see charts 1, 4-10). Inward-pointing arrows indicate alternative

options (see charts 2-3).
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Chart 1: Requirements to be an Investment Advice Fiduciary

Provide certain types of advice

Chart 2
Acknowledgement (1) of fiduciary | Investment Advice
status or (2) that advice is Fiduciaries
individualized or specifically

directed for consideration in
making investment decisions

Receive a fee
(directly or indirectly)

Vv

No carve-out applies
Chart 3

Points to Consider:
= Advice need not be provided on a continuous basis.

= Recommendations to the general public are not investment advice.

= Those who claim fiduciary status cannot later claim that the advice was not fiduciary in nature.
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Investment Management
Recommendations:
Recommendations as to the
management of securities or other
property, including that which is to be
rolled over or otherwise distributed
from a plan or IRA

Chart 2: Four Types of Investment Advice®

Investment
Recommendations:
Recommendations as to the
advisability of acquiring, holding,
disposing of or exchanging
securities or other property,
including a recommendation to take
a distribution of benefits or a
recommendation as to the
investment of securities or other
property to be rolled over or
otherwise distributed from the plan
or IRA

What Constitutes

Appraisals:
Appraisals, fairness opinions, or
similar statements, whether verbal or

Investment Advice?

Recommendations of Persons
who can Provide Investment
Advice for a Fee or to Manage
Plan Assets:
Recommendations as to persons to
provide any advice identified on this
chart

written, concerning the value of
securities or other property if
provided in connection with a specific
transaction or transactions involving
the acquisition, disposition, or
exchange of securities or other
property by the plan or IRA

5 More information regarding the definition of investment advice can be found here: https://www.federalregister.gov/articles/2015/04/20/2015-

08831/definition-of-the-term-fiduciary-conflict-of-interest-rule-retirement-investment-advice#h-19.



https://www.federalregister.gov/articles/2015/04/20/2015-08831/definition-of-the-term-fiduciary-conflict-of-interest-rule-retirement-investment-advice#h-19
https://www.federalregister.gov/articles/2015/04/20/2015-08831/definition-of-the-term-fiduciary-conflict-of-interest-rule-retirement-investment-advice#h-19
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Seller’s Carve-out: Statements or
recommendations made to a “large plan investor
with financial expertise” by a counterparty acting

in an arm'’s length transaction
Chart 5

Employees: Statements or
recommendations provided to a plan
fiduciary of an ERISA plan by an
employee of the plan sponsor if the

Chart 3: The Seven Available Carve-Outs®

Swaps: Offers or recommendations to plan
fiduciaries of ERISA plans to enter into a swap
or security-based swap that is regulated under
the Securities Exchange Act or the Commodity

Exchange Act

Carve-Outs

employee receives no fee beyond his
or her normal compensation
Chart 4

Selection and Monitoring
Assistance: The identification of
investment alternatives that meet

objective criteria specified by a plan
fiduciary of an ERISA plan or the
provision of objective financial data to
such fiduciary

V

Platform Providers: Marketing or
making available a platform of
investment alternatives to be selected
by a plan fiduciary for an ERISA

N

Financial Reports and Valuations:
The provision of an appraisal, fairness
opinion or a statement of value to an
ESOP regarding employer securities,
to a collective investment vehicle
holding plan assets, or to a plan for
meeting reporting and disclosure
requirements

N

participant-directed individual account
plan
Chart7

Investment Education: Information
and materials that constitute
“investment education” or “retirement
education”

Chart 8

Points to Consider:

advice.

= The carve-outs exclude from the definition of investment advice recommendations that the DOL recognizes should not be treated as fiduciary

6 More information on the carve-outs may be found at: https://www.federalregister.gov/articles/2015/04/20/2015-08831/definition-of-the-term-

fiduciary-conflict-of-interest-rule-retirement-investment-advice#h-25.



https://www.federalregister.gov/articles/2015/04/20/2015-08831/definition-of-the-term-fiduciary-conflict-of-interest-rule-retirement-investment-advice#h-25
https://www.federalregister.gov/articles/2015/04/20/2015-08831/definition-of-the-term-fiduciary-conflict-of-interest-rule-retirement-investment-advice#h-25
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Chart 4: Requirements of the Employee Carve-Out’

Applies only to advice given by Advice recipient must be ERISA
internal employees of the plan plan fiduciary
sponsor

Employee Carve-Out

Receives no fee or other
compensation beyond normal
compensation for work performed for
employer

Points to Consider:
= Examples of this carve-out include a company’s human resources employee communicating with the company’s benefits committee.
= This carve-out is not applicable to communications to plan participants, beneficiaries or IRA owners.

7 More information regarding the employees carve-out can be found here: https://www.federalregister.gov/articles/2015/04/20/2015-

08831/definition-of-the-term-fiduciary-conflict-of-interest-rule-retirement-investment-advice#h-29.



https://www.federalregister.gov/articles/2015/04/20/2015-08831/definition-of-the-term-fiduciary-conflict-of-interest-rule-retirement-investment-advice#h-29
https://www.federalregister.gov/articles/2015/04/20/2015-08831/definition-of-the-term-fiduciary-conflict-of-interest-rule-retirement-investment-advice#h-29
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Chart 5: Requirements of the Seller’s Carve-Out?

(1) Written representation that,
among other things, plan has
100 or more participants or
(2) Knowledge or reasonable
belief that plan fiduciary is
responsible for managing $100
million or more in assets

Must inform plan fiduciary that |< Seller Carve-Out >|Cannot receive fee from plan or
not providing impartial plan fiduciary
investment advice

Must have reasonable belief
that the independent plan
fiduciary has sufficient expertise
to prudently evaluate the
transaction

Points to Consider:
= Advice must be provided to an ERISA plan fiduciary; this carve-out is not applicable to smaller retail investors or IRA owners.
=  The advice recipient must be independent of the advice giver and must exercise authority or control with respect to management or
disposition of plan assets.
= The advice given must be with respect to arm’s length sale, purchase, loan or bilateral contract between plan and counterparty (or proposal
to enter into such transaction).

8

More information regarding the seller’s carve-out can be found here: https://www.federalreqister.gov/articles/2015/04/20/2015-08831/definition-

of-the-term-fiduciary-conflict-of-interest-rule-retirement-investment-advice#h-27.



https://www.federalregister.gov/articles/2015/04/20/2015-08831/definition-of-the-term-fiduciary-conflict-of-interest-rule-retirement-investment-advice#h-27
https://www.federalregister.gov/articles/2015/04/20/2015-08831/definition-of-the-term-fiduciary-conflict-of-interest-rule-retirement-investment-advice#h-27
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Chart 6: Requirements of the Swaps Carve-Out?®

Plan is represented by an
independent fiduciary

Counterparty is a swap dealer,
security-based swap dealer,
major swap participant or
security-based swap participant

Swaps Carve-Out >| Counterparty (if a swap dealer or
security-based swap dealer) is not

acting as an adviser to the plan in
connection with the transaction

In advance of providing any recommendation
on the transaction, the person obtains a
written representation from the independent
plan fiduciary that the fiduciary will not rely on
recommendations provided by the person

9 More information regarding the swaps carve-out can be found here: https://www.federalregister.gov/articles/2015/04/20/2015-0883 1/definition-

of-the-term-fiduciary-conflict-of-interest-rule-retirement-investment-advice#h-28.



https://www.federalregister.gov/articles/2015/04/20/2015-08831/definition-of-the-term-fiduciary-conflict-of-interest-rule-retirement-investment-advice#h-28
https://www.federalregister.gov/articles/2015/04/20/2015-08831/definition-of-the-term-fiduciary-conflict-of-interest-rule-retirement-investment-advice#h-28
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Chart 7: Requirements of the Platform Provider Carve-Out'?

Service provider, such as a
recordkeeper or third-party
administrator

Disclose, in writing, that not |« Platform Provider >| Market or make available a
providing impartial investment “platform” or selection of
advice or advice in a fiduciary Carve-Out investment vehicles

capacity

No regard for individualized Offer made to
needs of plan, participants, or participant-directed individual
beneficiaries account ERISA plans

Points to Consider:
= This carve-out applies to 403(b) marketplace.
= |tdoes not extend to IRAs and other non-ERISA plans.
= The proposal provides that merely identifying offered investment alternatives meeting objective criteria specified by the plan fiduciary or
providing objective financial data regarding investment alternatives is not fiduciary advice.

10 More information regarding the platform provider carve-out can be found here: https://www.federalregister.gov/articles/2015/04/20/2015-

08831/definition-of-the-term-fiduciary-conflict-of-interest-rule-retirement-investment-advice#h-30.



https://www.federalregister.gov/articles/2015/04/20/2015-08831/definition-of-the-term-fiduciary-conflict-of-interest-rule-retirement-investment-advice#h-30
https://www.federalregister.gov/articles/2015/04/20/2015-08831/definition-of-the-term-fiduciary-conflict-of-interest-rule-retirement-investment-advice#h-30
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Chart 8: Requirements of the Investment Education Carve-Out

Materials do not include advice or Furnish information to plan, plan
recommendations as to specific fiduciary, participant,
investment products, managers, or the beneficiary, or IRA owner

value of particular securities or property

Investment
Education Carve-Out

Furnish specified types of information:
(1) plan information; (2) general financial
investment and retirement information;
(3) asset allocation models; or
(4) interactive investment models

Points to Consider:
= This carve-out does not consider who provides the information, the frequency with which it is provided, or the form it is provided in.

= General information that helps one assess and understand retirement income needs or risks, or explains how to manage risks, is not
fiduciary.

= Asset allocation models and interactive investment materials that refer to specific products available under a plan or IRA would now be
considered individualized recommendations rather than investment education.

" More information regarding the investment education carve-out can be found here: https://www.federalregister.gov/articles/2015/04/20/2015-

08831/definition-of-the-term-fiduciary-conflict-of-interest-rule-retirement-investment-advice#h-31.
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https://www.federalregister.gov/articles/2015/04/20/2015-08831/definition-of-the-term-fiduciary-conflict-of-interest-rule-retirement-investment-advice#h-31
https://www.federalregister.gov/articles/2015/04/20/2015-08831/definition-of-the-term-fiduciary-conflict-of-interest-rule-retirement-investment-advice#h-31
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Chart 9: Requirements of the BIC Exemption'?

By Advisor (individual employee By Financial Institution

of financial institution)

Acknowledgement of

Fiduciary Status Whether the financial
institution offers proprietary
Warrant that adopted written products or receives third
policies and procedures party payments

designed to mitigate impact of
material conflicts of interest

Best Interest Contract
Exemption N

N

Disclosures >| Identify any material conflicts
of interest

Warranties

Warrant that in compliance
with applicable federal and
state laws

Investor right to obtain
complete information about all
fees (direct and indirect)

Commitment to
Impartial Conduct

Advice must be in best
interest of retirement investor

May not receive more than
reasonable compensation

May not make misleading
statements about assets,
fees, material conflicts of
interest, or other retirement
matters

Points to Consider:

= This exemption applies a principles-based (flexible) approach rather than a prescriptive one.

= |tapplies only to investment advice given to plan participants and beneficiaries, IRA owners, and plan sponsors of non-participant directed
plans with fewer than 100 participants; it would not apply to advice rendered to larger “institutional” investors.

= Assets that can be sold under the exemption are generally of the “plain vanilla” variety (e.g., bank deposits, CDs, corporate bonds, equity
securities); derivatives such as puts, calls, straddles, and options, and investments in hedge funds and private equity funds are excluded.

= |t affords IRA owners a private right of action (via contract) that was previously unavailable.

= Additional disclosure (point of sale and end of year), notice and record-keeping requirements apply.

= The contract must be in writing and cannot contain exculpatory provisions disclaiming or otherwise limiting liability of the adviser or financial
institution for violation of the contract’s terms.

2. More information regarding the BIC Exemption can be found here: http://www.gpo.gov/fdsys/pka/FR-2015-04-20/pdf/2015-08832.pdf.

13
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Chart 10: Requirements of the Principal Transaction Exemption'3

Applies to sales of certain debt
securities by broker-dealers and
other advisers from their own
inventory to plans, participants,
beneficiaries, and IRA owners

Must satisfy contract conditions of
BIC Exemption

Must disclose the amount of
compensation and profit expected to
be received on the transaction

N

Principal Transaction
Exemption

Must obtain two price quotes from

unaffiliated counterparties for the
same or a similar security

Transaction must occur at a price at
least as favorable to the plan or IRA
as the two quotes

3 More information on the Principal Transaction Exemption can be found here: http://www.gpo.gov/fdsys/pka/FR-2015-04-20/pdf/2015-

08833.pdf.



http://www.gpo.gov/fdsys/pkg/FR-2015-04-20/pdf/2015-08833.pdf
http://www.gpo.gov/fdsys/pkg/FR-2015-04-20/pdf/2015-08833.pdf
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Must adhere to impartial

Must adhere to impartial
conduct standards

Chart 11: Roadmap of Changes to Existing Exemptions'

Cannot use PTE 86-128 Must use BIC Exemption

Non-IRA

conduct standards

Must adhere to impartial
conduct standards

Must adhere to impartial

PTE 83-1

conduct standards

PTE 80-83

PTE 86-128

PTE 75-1 Part I(b)

and (c)

PTE 75-1 Part 1i(2)

Revoked. Use
ERISA § 408(b)(2) and
IRC § 4975(d)(2) instead

Revoked. Use

PTE 75-1 Part lll

PTE 86-128 instead

Must adhere to impartial

conduct standards

Must adhere to impartial

Changes to
Existing
Exemptions PTE 75-1 Part IV
PTE 84-24

Must adhere to impartial conduct
standards

May not use for transactions
involving (1) variable annuity

Must use BIC Exemption for

contracts, (2) other annuity
contracts that are securities, or (3)
purchase of mutual fund shares

conduct standards

Investment advice
fiduciaries can receive
compensation for lending
money or extending credit
(but only to avoid a failed
securities transaction)

these

Points to Consider:

= PTEs 75-1 Pt lll, 75-1 Pt. IV, 77-4, 80-83, and 83-1 remain available, but the impartial conduct standards would apply.

= PTE 86-128 now extends to a new covered transaction, allowing fiduciaries who sell mutual fund shares out of their own inventory to plans or IRAs
to receive commissions for doing so.

= PTE 75-1 Pt. V now allows investment advice fiduciaries to receive compensation for lending money or extending credit (but only for the limited
purpose of avoiding a failed securities transaction).

4 For more information on these changes to existing prohibited transaction exemptions, please see the following: http://www.gpo.gov/fdsys/pka/FR-
2015-04-20/pdf/2015-08836.pdf (PTE 75-1 (V);_http://www.gpo.gov/fdsys/pka/FR-2015-04-20/pdf/2015-08837 .pdf (PTE 84-24);

http://www.gpo.gov/fdsys/pka/FR-2015-04-20/pdf/2015-08839.pdf (PTE 75-1 (1ll) and (IV); PTE 77-4; PTE 80-83; PTE 83-1);

http://www.gpo.gov/fdsys/pkg/FR-2015-04-20/pdf/2015-08838.pdf (PTE 86-128: PTE 75-1 I(b)-(c), I1(2)).



http://www.gpo.gov/fdsys/pkg/FR-2015-04-20/pdf/2015-08837.pdf
http://www.gpo.gov/fdsys/pkg/FR-2015-04-20/pdf/2015-08839.pdf
http://www.gpo.gov/fdsys/pkg/FR-2015-04-20/pdf/2015-08838.pdf
http://www.gpo.gov/fdsys/pkg/FR-2015-04-20/pdf/2015-08836.pdf
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