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I ta l y  in troduces consumer  c lass act ions  

 

W ri t ten  by :  F rancesco  Ted io l i      

 

Budge t  l aw 24  December  2007 ,  n .  244  in t roduces ,  f o r  t he  f i r s t  t ime 
in t o  I ta l i an  l aw sys tem,  a  t ype  o f  c lass  ac t i on  (ca l l ed  "az ione  co l l e t t i va 
r i sa rc i t o r i a " )  f o r  awards  o f  compensa to ry damages  o r  payments  o f  
amounts  to  mu l t i p le  ind iv idua l  users  o r  consumers .   

C lass  Ac t ion  is  regu la ted  by a r t .  140  b is  o f  the  I t a l ian  consumers '  code 
and  w i l l  be  i n  f o rce  f rom 1 Jan 2009 .  

A l t hough  ve ry  d i f fe ren t  f rom common law-s t y le  c lass  ac t i ons  and no t  
t he  Copern i can  revo lu t i on  announced  by the  I ta l i an  med ia ,  t h i s  i s  an 
impor tant  change  f o r  ou r  sys tem,  where p rev ious l y  consumers  cou ld  
seek  pro tec t ion o f  t he i r  r i gh ts  on ly  t h rough  ind i v idua l  ac t i ons .  

I n  comp le te  con t ras t  w i t h  Amer i can  sys tem,  s t and ing  t o  sue  does  no t  
be long  to  i nd i v idua ls  bu t  to  t he  16 acc red i ted  consumers  assoc ia t i ons 
w i t h  a  na t i onwide  p resence and  t o  ad hoc  commi t tees  (suf f i c i en t ly  
r ep resen ta t i ve  o f  co l l ec t ive  i n te res ts  as  assessed by the  j udge) .  

These  representa t i ve  en t i t i es  can  b r ing  an  ac t i on  aga ins t  any  
commerc ia l ,  f inanc ia l ,  bank ing  and  insurance  en te rp r i se  i n  t he  i n te res t  
o f  a l l  consumers  who  have  been  damaged by t he same ac t .   

Accord ing  to  cod ice  de i  consumato r i ,  t hey  can  c la im tha t  i nd i v idua l  
consumer  r i gh ts  o f  the  same nature  ( tha t  i s  c loser  to  t he  Amer ican 
exper ience)  have been  v io la ted  by :  a )  breach  o f  con t rac t ;  b )  to r t ;  c )  
un f a i r  t rade p rac t ices ;  d )  b reaches  o f  compet i t i on  l aw.  

One  ma jo r  d i f f e rence  be tween  t he I t a l i an  l aw and  the  US  p rocess  i s  
t ha t ,  i n  the  f i r s t  reg ime,  t he re  i s  an  op t - i n  p rocess  f or  c la imants ,  as  
opposed  t o  the  US op t -out  p rocess .  Users  o r  Consumers  may op t  i n t o  
t he  co l l ec t i ve  ac t ion  by a  s imp le  wr i t t en  no t i ce  (w i thou t  any  par t i cu la r  
f o rma l i t y)  t o  t he  p la in t i f f ,  wh ich  mus t  be  sent  no  la t e r  t han  t he  l ast  
hear ing  f o r  conc lus ions  o f  t he  appea l  j udgment .  On ly opt - i n  consumers  
w i l l  be  bound by the  resu l t .  

A  consequence  o f  th i s  l a te  dead l i ne  may be  t ha t  many consumers  may 
dec ide  t o  op t  i n  on ly  i f  t he  ac t i on  succeeds  in  the  f i rs t  i ns tance  o f  the 
p roceed ings .  The  f ina l  dec is ion sha l l  a l so  p roduce  lega l  e f f ec ts  on  the 
consumers  and  users  who  have  jo ined  t he  c lass  ac t i on  ( ca l l ed  
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" in t e rven ient i " ) .  On  t he  o ther  hand ,  i nd i v idua l  consumers  o r  users  who 
have  not  j o ined  the  c lass  ac t i on  o r  i n t e rvened  in  t he  p roceed ings  sha l l  
ma in ta in  t he r i gh t  t o  b r ing i nd iv idua l  ac t i ons .  

The  op t - i n  p rocess  w i l l  app ly  a f te r  t he  cour t  has  g i ven  judgment 
de te rm in ing  l i ab i l i t y  and  quan t i f y ing  damages ,  o r  a  cour t  se t t l ement  i s  
r eached .  

Competen t  cour t  fo r  the  purposes o f  t he  C lass  Ac t ion  i s  tha t  o f  t he 
p lace  where the  En te rpr i se  has  i t s  r eg i s te red  o f f i ce .  I n  t he  p re l im inary 
hear ing  cour t  mus t  ve r i f y  i f  t he  c lass  ac t i on  i s  adm iss ib le .  In  
pa r t i cu la r ,  i t  must  de te rm ine that  the  ac t i on  is  not  p repos te rous ,  the re  
i s  no t  a  conf l i c t  o f  i n t e res t s  and t he  ac t i on  i s  to  p ro tec t  a  super-
i nd i v idua l  r igh t .  

I f  t he  C lass  Ac t ion  i s  t hen  deemed adm iss ib le ,  t he  p la in t i f f  i s  o rdered 
t o  du ly  adver t i se  t he  con tent  o f  t he  c la im,  i n  o rder  t o  enab le  
consumers  to  opt  i n to  the ac t i on ,  i f  t hey so  w ish.  

The  second  phase  o f  t he  p roceed ings  w i l l  cons is t  o f  a  t r i a l .  I f  t he  cour t  
u l t imate l y  ru les  i n  f avour  o f  t he  c la imants ,  the  j udge  does  not  award  a  
spec i f i c  amount  o f  damages.  Ra ther ,  makes  the  substant ive  
dec la ra t i on and se ts  out  the  c r i te r ia  usef u l  to  ca lcu la te  t he  amount  to 
be  pa id  o r  g iven  back  to  the  i nd iv idua l  consumers  and  users  who  have 
jo ined  the  c lass  ac t i on  or  i n t e rvened  in  the  p roceed ings .  Whenever  
poss ib le ,  t he  cour t  a l so  es tab l i shes  the  m in imum amount  payab le  o r  
r e f undab le  t o  each  consumer .   

I nd i v idua l  consumers ,  who  have  not  pa r t i c i pated  o r  op ted- in ,  main ta in  
t he  r igh t  t o  pu rsue  an  ind iv idua l  ac t i on  aga ins t  the  defendan t .  

W i th in  60  days  o f  t he  se rv ice  o f  the  dec is ion,  t he  re levan t  Ente rp r ise  
cou ld  make  a  wr i t t en  p roposa l  o f  payment .  Any fo rm  of  p roposa l  
accepted by  t he  consumer  o r  user  sha l l  be  enfo rceab le .  

I f  t he  company f a i l s  t o  make  i t s  o f fe r  w i t h in  60  days ,  o r  i f  t he  o f f e r  i s  
no t  accepted dur ing  tha t  t ime,  t he  P res iden t  o f  the  cour t  sha l l  appo in t  
a  Camera  d i  Conc i l i az ione  ( conc i l ia t i on  commi t tee )  t o  se t  t he  amounts  
t o  be  pa id  o r  g i ven  back  t o  the  consumers  and  users  who  have  jo ined 
t he  c lass  ac t i on  o r  i n te rvened  and  who  so  reques t .  The Camera  d i  
Conc i l i azione  i s  composed  o f  a  l awyer  du l y  i nd ica ted  by  t he  p la in t i f f  
and  one  by the  summoned company,  and  i t  i s  cha i red  by  a  l awye r  
appo in ted  by the  p res ident  o f  the  cour t .  
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I f  t he  compos i t ion  f a i l s  o r  i f  one  o f  the  par t i es  doesn ' t  wan t  to  
conc i l i a t e ,  consumers  a re  ent i t l ed  t o  p roceed  f o r  the i r  own damage 
w i t h  i nd iv idua l  ac t i ons  governed  by the  Code o f  c i v i l  p rocedure .   

Damages  -  once p roved  -  w i l l  be  l iqu ida ted accord ing  to  the  c r i te r ia  
l a id  down by the  cour t  in  t he j udgment  rendered  on  t he  co l lec t ive 
ac t i on.  

Th is  summary o f  I t a l i an  co l l ec t i ve  ac t i on  fo r  damages  revea ls  by i t se l f  
t he  baroque  complex i t y  o f  the  t ex t .  Fu r t he rmore,  doub t s  may be  ra i sed 
abou t  the  p rocedures  p rov id ing  f o r  damage recovery by  i nd i v idua l  
consumers .  In  par t i cu la r ,  t he  ru le  accord ing  t o  wh ich  i nd i v idua l  
consumers  who  canno t  se t t l e  the i r  c la ims  mus t  s t ar t  the i r  own lawsu i t  
does  no t  seem to  advance the  cause  o f  consumers '  r i gh ts ,  pa r t i cu la r ly  
i n  a  coun t ry  i n  wh ich  cour t  conges t ion  and  de lays  a re  a  se r ious  
p rob lem.   

B i b l i o g r a p h y :  B r i g u g l i o ,  Ve n t i  d om a n d e  e  v e n t i  r i s p o s t e  s u l l a  n u o v a  a z i o n e  c o l l e t t i v a  

r i s a r c i t o r i a ,  i n  www. jud ic ium. i t ;  G .  F i n o c c h i a r o ,  C l a s s  a c t i o n :  u n a  c h a n c e  p e r  i  
c o n s uma t o r i ,  i n  Gu i d a  d i r . ,  2 0 0 8 ,  5 ,  X X I  -  X XV I I ;  B o v e ,  A z i o n e  c o l l e t t i v a :  u n a  s o l u z i o n e  
a l l ' i t a l i a n a  l o n t a n a  d a l l e  e s p e r i e n ze  s t r a n i e r e  p i ù  m a t u r e ,  i v i ,  4 ,  1 1 - 1 2  e ,  s u l  t e s t o  a p p r o v a t o  i l  
1 5 . 1 2 . 2 0 0 7  a l  S e n a t o ,  C l a s s  a c t i o n :  p r o f e s s i o n i s t i  e  c o n s uma t o r i  m e r i t a n o  u n a  l e g i s l a z i o n e  p i ù  
e q u i l i b r a t a ,  i v i ,  2 0 0 7 ,  4 7 ,  1 1 - 1 2 ;  C a p p i e l l o ,  Una  s v o l t a  p e r  l e  c a u s e  r i s a r c i t o r i e  m a  o c c o r r o n o  
a n c o r a  " a g g i u s t am e n t i " , R e s p o n s a b i l i t à  e  r i s a r c i m e n t o ,  2 0 0 8 ,  1 ,  1 8  s s . ;  S .  M a n t o v a n i ,  L ' a z i o n e  

c o l l e t t i v a  r i s a r c i t o r i a ,  i n  www. f i l od i r i t t o . com ;  Men c h i n i ,  L a  n u o v a  a z i o n e  c o l l e t t i v a  

r i s a r c i t o r i a  e  r e s t i t u t o r i a ,  i n  www. jud ic ium. i t  e  A z i o n i  s e r i a l i  e  t u t e l a  g i u r i s d i z i o n a l e :  
a s p e t t i  c r i t i c i  e  p r o s p e t t i v e  r i c o s t r u t t i v e ,  i v i ;  Coma n d è ,  Us o  d i s t o r t o  d e l l ' a z i o n e  c o l l e t t i v a  
d i v e n t a  u n  b o ome r a n g  p e r  i l  c i t t a d i n o ,  i n  Re s p o n s a b i l i t à  e  r i s a r c i me n t o ,  2 0 0 8 ,  2 ,  8  s s . ;  
C o n s o l o ,  È  l e g g e  u n a  d i s p o s i z i o n e  s u l l ' a z i o n e  c o l l e t t i v a  r i s a r c i t o r i a :  s i  è  s c e l t a  l a  v i a  s v e d e s e  
d e l l o  " o p t - i n "  a n z i c h é  q u e l l a  d a n e s e  d e l l o  " o p t - o u t "  e  i l  f i l t r o  ( " L ' i n u t i l  p r e c a u z i o n e " ) ,  i n  
C o r r i e r e  g i u r . ,  2 0 0 8 ,  5  s s . ;  B u f f o n e ,  C l a s s  A c t i o n  i t a l i a n a :  a z i o n e  c o l l e t t i v a  r i s a r c i t o r i a  a  t u t e l a  
d e i  c o n s uma t o r i  ( a r t .  2 ,  c omma  4 4 5 ,  L e g g e  F i n a n z i a r i a  2 0 0 8 ) .  F e r ma  l a  f i n a l i t à  r i s a r c i t o r i a .  
R e s p i n t a  l ' i d e a  d e l l a  p u n i z i o n e  e  d e l l a  s a n z i o n e  d e l  r e s p o n s a b i l e  c i v i l e ,  i n  

www.a l t a lex . com ;  B i a n c h i ,  I s t i t u i t a  l ' a z i o n e  c o l l e t t i v a  r i s a r c i t o r i a  a  t u t e l a  d e i  

c o n s uma t o r i ,  i n  www. ipsoa. i t .  A  c omm en t o  d e l l e  v a r i e  p r o p o s t e  d i  l e g g e  s u l l a  t u t e l a  

c o l l e t t i v a :  C o s t a n t i n o ,  L a  t u t e l a  c o l l e t t i v a :  u n  t e n t a t i v o  d i  p r o p o s t a  r a g i o n e v o l e ,  i n  F o r o  i t . ,  
2 0 0 7 ,  V ,  1 4 0 - 1 4 8 ;  C omog l i o ,  A s p e t t i  p r o c e s s u a l i  d e l l a  t u t e l a  d e l  c o n s uma t o r e ,  i n  R i v .  d i r .  p r o c . ,  
2 0 0 7 ,  3 0 7 - 3 2 4 ;  Z u d d a s ,  P r o f i l i  d i  o p e r a t i v i t à  d e l l ' a z i o n e  i n i b i t o r i a  c o l l e t t i v a ,  i n  R e s p .  c i v .  e  
p r e v . ,  2 0 0 7 ,  1 4 5 8 ;  D e  S a n t i s ,  I  d i s e g n i  d i  l e g g e  i t a l i a n i  s u l l a  t u t e l a  d e g l i  i n t e r e s s i  c o l l e t t i v i  e  i l  
" C l a s s  A c t i o n  F a i r  o f  2 0 0 5 " ,  i n  R i v .  t r i m .  d i r .  e  p r o c .  c i v . ,  2 0 0 6 ,  6 0 1 - 6 2 4 ;  D e  C a s t e l l o ,  A z i o n e  
c o l l e t t i v a  r i s a r c i t o r i a  ( C l a s s  a c t i o n ) :  q u a l e  m o d e l l o  a d o t t a r e  i n  I t a l i a ? ,  i n  D i r i t t o  e  l a v o r o  n e l l e  
M a r c h e ,  2 0 0 7 ,  2 6  s s . ;  A t e l l i ,  C l a s s  a c t i o n :  p r o f i l i  c o n c e r n e n t i  l a  l e g i t t i m a z i o n e  a d  a g i r e ,  i n  
R e s p .  c i v . ,  2 0 0 8 ,  2 8 5  s s . ;  F a n t e t t i ,  I l  d a n n o  d a  f um o  e  l a  r e c e n t e  n o r m a t i v a  i n  t e m a  d i  c l a s s  
a c t i o n ,  i n  Re s p .  c i v . ,  2 0 0 8 ,  2 1 0  s s .  i n   
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