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SUPER BOWL® trademark post Xl: Consumer Reports
and the super-duper exemption
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Yes, it is that time of year again — the SUPER BOWLSE trademark ovemeaching {dare | say bullying?) time of
year. This January I'm focusing on this article from, of all places, Consumer Reportz, which focuses on the BIG
[ 1 nark aspect of the MFL's Xs and Os on this:

[T you've been searching the Web for an smazing Super BEowl desl on an HDTV oniy fo find the
pickings afimmer than & runway mode! affer 5 three-day fast, we have another suggestion: Ty
zubstituting the temm "Big Game” for "Super Bowl” in your sesrch engine.

Set & bit more sction? That's becsuse refail adz and promotions can’t legally use the phrase
“Super Bowl™—or even "Super Sundsy—uniezs the compsniss have paid big bucks [really big
bucks) fo the NFL, which cwns the frsdemanks to the two tems. Forfunately, exceplions are made
for news organizstions like Consumer Reportz, or thiz aiticle would hsve 5 different hesdiine.

Good idea on the search strategy. But not quite sure | get that last line. Yes, theyre right about the application
of the fair use doctrine to news and commentary, but mistaken {and surprisingly, given Conzumer Repornts
supposed mission) in suggesting that non-profit organizations are per ze entitled to assert the defense without
regard to the nature of the use in question. They sre not.

Mon-profit use of a trademark is indeed a factor courts consider when analyzing fair use. Mow, the fact is there is
no way on earth this article {but wait, there's more!) constitutes & prims facie copyright or rademark infringement
such that fair use would have to be asserted in an action by the NFL. But even if it did, there is no

right-line

BXCER

for news crganizaticns
| sure hate to think that, laboring under such a misapprehension, Consumer Reports is actually refraining from
giving accurate, desoiptive names to its publications that heppen to be someone’s copyright or trademarks.

In fact, Consumer Reports’ misunderstanding of the fair use dochrine is so profound, from how | understand it,
anyway, that this next part is not too surprising, though it is pretty amusing {somy, it just is) — and it clearly does
not look at all like fair use!:

Find sil of our Super Bowl coversge in one plsce on ConsumerRepontz.org: Super ol
plan helps you pick out the best TWe for walching the game, how fo find those TVe, apps that'll

Ll game

sugment your fun, the fesfiest TW-waiching trestz, snd lofz more.
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Super Bowl XLVI game plan
Hucdle up with friends and family and turn your party into a
championship affair

The guestion of whether consumers are (ikely
to be confuzed s the signal inguin: that

determines if 5 tredemsrk infringement clsim iz
valid. Thiz biog iz about frademan law,

copyright lsw, free speech (mosztly 52 it relatesz
to the intemet) and legal izzues relat

biogging.

- RUN COLEMAN

INTERNET LAW SPECIALIST

As for me, I'm Ron Coleman, a commercizl
litigator, business attorney and, some P
maven” with a special interest in copyright and
trademark infringement involving the Internet—
including advising clients how to avoid them. |

am also s writer and noticnal general counsel
of the notional I

For more information, or to learmn more about
retaining my services, please click here.

LIKELIHOOD OF CONFUSION® is a registered
trademark for blogs, and it's mine. And this is
my very special p

I'M HIGH-RANKED AND | KNOW IT.

Is LIKELIHOOD O USIONE really all
that? Rankings-wise? Is it le.alh; one of the top
|lzw blogs in the galaxy™

It is, for what that's worth.

As of right now, here are the |atest rankings via:

s this month on Justia

{sometimes)

all IP law blogs, by popularity, on Justia

all copyright law blogs, by popularity on Justia
{wheoa!)

Alltop's law blogs and

Cisicn.com's Top 50 Law Blogs

Then there's this kind of cdd thing.

It's easy it is to game almaost any ranking
systemn, not that I've tried to. As such. These are
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Huddie up with friends and family and turn your party into a
champlonship affalr




Really?! Maybe there is a super-duper blanket exception for Consumer Reports! We'll see.

| do like this from the piece:

But just 5= it'z done in yesrs past, regional refsiler H.H. Grego iz once sgain pushing up sgainst
the NFL's Super Bowil sdvertising resiricfions—this year with & websife that sports 5 very Super
Eowl-looking logo, compiete with the words "Super Ssie” snd the Roman numerslz XLV " guezs
some retailers figure "Big Game® promofionsz call for some big-fime gambiez, snd not just on the
outcome of the game.

Ferhaps other retailers will slzo sdopt more crestive end-arounds fo help promote football-orented
TV zalez without viclating the NFL =z fredemsrkz. Az we get clozer fo game day, et us know if you
szee any local ads that fie in to & Big Game” promotion, or if you nofice any especiaily creative
waye 5 desler iz finding fo promote “super” 2slez without getiing fisgged by the NFL for trademsrk
encroschment.

Ah, the old SUPER BOWLE tredemark contest prome, eh? Maybe it will work better for CR than it did
for LIKELIHOCD OF CONFUSION®. Could be that super-duper exempticn thing®
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It's easy it is to game almost any ranking
system, not that I've tried to. As such. These are
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