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DISTRICT OF COLUMBIA COURT OF APPEALS RULES 
AGAINST OSHA IN RECORDKEEPING CASE

The United States Court of Appeals for the District of Columbia Circuit ruled on 
April 6 that OSHA has only six months to cite an employer for recordkeeping vio-
lations from the date that an employer failed to record an injury or illness on an 
OSHA 300 Log.  This decision overrules a recent Occupational Safety and Health 
Review Commission decision, Secretary of Labor v. AKM LLC d/b/a Volks Con-
structors (2011), which had held that recordkeeping violations were “continuing 
violations” in the sense that every day an OSHA 300 Log was inaccurate consti-
tuted a continuing violation.  The immediate effect of the D. C. Circuit’s decision is 
that, when an injury or illness occurs that an employer should have recorded within 
seven calendar days of receiving information that a recordable case has occurred, 
OSHA has only six months from that date to issue a citation alleging a recordkeep-
ing violation.  Needless to say, this is a very signifi cant decision because it dramati-
cally shortens the time that an employer may be cited for OSHA injury and illness 
recordkeeping violations.

Section 9(c) of the OSH Act, what is referred to as the statute of limitations section, 
provides that “No citation may be issued . . . after the expiration of six months fol-
lowing the occurrence of any violation” (emphasis added).  OSHA has consistently 
taken the position over the years that employers have a continuing obligation to 
maintain accurate OSHA 300 Logs and OSHA 301 forms for the present calendar 
year and for the fi ve preceding calendar years.  Administrative Law Judges and the 
OSH Review Commission had consistently upheld such “continuing violations.”  
The D. C. Circuit’s decision has now rejected this long-standing practice and prec-
edent by ruling that the six-month limitation period within which OSHA must issue 
citations runs only from the discrete act or omission of failing to record an indi-
vidual injury or illness.  The Court further explained that the obligation to maintain 
OSHA 300 Logs for the fi ve-year period means only that an employer must “save” 
those Logs and that this obligation is separate and apart from the obligation to re-
cord an individual case.  In essence, the Court has ruled that the “occurrence” of 
a violation, as stated in Section 9(c) of the OSH Act, happens if an employer fails 
to record a case as required within the required seven calendar days.  Thus, if an 
employer receives information in June of 2011 that should have led to the recording 
of that case at that time, unless OSHA conducts an inspection and issues a citation 
within six months of the failure to record that June 2011 case, or any subsequent 
cases, the Agency would be time-barred from issuing such a citation.

This is obviously a very signifi cant decision on its face, but even more so because 
it was issued by the D. C. Circuit.  When an employer is issued a citation, if the 
employer decides to contest the citation, the case can be heard in a trial before an 

EDITOR IN CHIEF
Robin Shea
Winston-Salem, NC

CHIEF MARKETING 
OFFICER
Victoria Whitaker
 Atlanta, GA

CHAIRS, OSHA
PRACTICE GROUP
William K. Principe, Atlanta, GA
Patrick R. Tyson, Atlanta, GA



administrative law judge.  If the employer is dissatisfi ed with the judge’s ruling, the employer can petition the 
OSH Review Commission in Washington, D.C., to review the judge’s decision.  If the Review Commission de-
clines to review the case or if the Review Commission elects to review the case and issues a decision affi rming 
the administrative law judge’s ruling, that ruling can then be appealed to a federal Court of Appeals either in the 
circuit where the employer’s cited business facility is located, where the employer’s principal offi ce is, or in the 
Court of Appeals for the District of Columbia Circuit.  This means that for any recordkeeping citations,  while 
other federal Courts of Appeal have not ruled yet on the issue, an employer’s leverage with OSHA would be ulti-
mately to appeal the case to the D. C. Circuit.

Where does this leave things?  OSHA could seek to have the three-judge panel that decided the case re-consider 
its decision, the Agency could seek to have the full D. C. Circuit review the case, or OSHA could petition the 
United States Supreme Court to review the case.  None of these options seems likely to lead to a reversal of the 
Court’s decision   OSHA may therefore be forced to undertake rulemaking procedures to amend its recordkeeping 
rules to try to more specifi cally create the obligation that employers have a continuing obligation throughout the 
fi ve-year review period  to maintain accurate logs.  Rulemaking is typically a lengthy process.

Employers should not, however, assume that this ruling will similarly bar alleged violations of other OSHA stan-
dards.  This decision is limited by the fact that “the occurrence” of failing to record an individual recordkeeping 
case is a discrete act under the terms of the applicable recordkeeping regulation.  Although the same argument 
could be made under another OSHA Standard, it would depend on whether that Standard defi ned the employer’s 
obligation as a comparable discrete act.  An alleged violation of the Machine Guarding Standard would not lend 
itself to such a six-month argument if the required guarding remained off a machine at the time of OSHA’s inspec-
tion.  OSHA would have six months from the last day a machine was not properly guarded in which to issue a 
citation under those circumstances.

If you have any questions, please email us at:  Bill Principe at bprincipe@constangy.com; David Smith at dsmith@
constangy.com; Carla Gunnin at cgunnin@constangy.com; Pat Tyson at ptyson@constangy.com; Neil Wasser at 
nwasser@constangy.com; or Wright Mitchell at wmitchell@constangy.com. You may also reach any OSHA prac-
tice group attorney by calling 404-525-8622.

Constangy, Brooks & Smith, LLP has counseled employers on labor and employment law matters, exclusively, since 1946. 
A “Go To” Law Firm in Corporate Counsel and Fortune Magazine, it represents Fortune 500 corporations and small 
companies across the country. Its attorneys are consistently rated as top lawyers in their practice areas by sources such 
as Chambers USA, Martindale-Hubbell, and Top One Hundred Labor Attorneys in the United States, and the fi rm is top-
ranked by the U.S. News & World Report/Best Lawyers Best Law Firms survey. More than 140 lawyers partner with clients 
to provide cost-effective legal services and sound preventive advice to enhance the employer-employee relationship. Offi ces 
are located in Alabama, California, Florida, Georgia, Illinois, Massachusetts, Missouri, New Jersey, North Carolina, South 
Carolina, Tennessee, Texas, Virginia and Wisconsin. For more information, visit www.constangy.com.
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