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Part I -   A.  Overview of Respondent (Appellant) Position 

 

1. This case involves the issue of free speech in relation to one of the controversial issues 

of our time – sexual conduct.  It presents an opportunity for the court to affirm that freedom of 

expression is not limited only to matters about which there is agreement but to matters about 

which there can be great – and sometimes heated, disagreement.  The case is about how we as 

citizens in a free and democratic society live together with disagreement. 

 

2. The Respondent (Appellant), William Whatcott, “Whatcott”, engaged in same-sex 

sexual activity until his conversion.
1
  He is now a Christian activist who believes he is called 

by God to speak out against the harm of same-sex sexual relations
2
, and to oppose the 

teachings of the gay culture to Canada‟s youth.
3
   

 

3. Flyers F and G (Exhibits 7F and 7G)
4
 were distributed by Whatcott to draw attention to 

the content of advertisements found in Perceptions, the largest gay magazine of 

Saskatchewan.
5
  Flyer D (Exhibit 7D) objected to homosexual programs entering the public 

school system of the City of Saskatoon.
6
  Flyer E (Exhibit 7E) was distributed to object to the 

“Breaking the Silence” conference held at the University of Saskatchewan.
7
 

 

4. Objectively read, the reader would conclude that Whatcott distributed the above 

pamphlets because of his sincerely held views that (a) Perceptions magazine ought not to run 

advertisements for boys, whose age “is not so relevant”; (b) same-sex sexual activities ought 

not be introduced into the public schools or universities, and (c) the conduct addressed in (a) 

and (b) ought to be overcome through the process of religious conversion. 

 

                                      
1
Tribunal Transcript  Respondents Record  (RR)  Tab 4, p 80 and Tab 4, p 90, Q 368, l 1-4 

2
Tribunal Transcript  RR  Tab 4, p 79-83 

3
Tribunal Transcript  RR  Tab 4, p 84-124 

4
Tribunal Exhibits 7F  RR  Tab 12, p 147; 7G  RR  Tab. 13, p 148, 

5
Tribunal Evidence  AR  Tab 11, p186, Q140; Tribunal Evidence  AR  Tab 12, p225, Q567 

6
Tribunal Exhibits 7D  RR  Tab 10, p 145 

7
Tribunal Exhibits 7E  RR  Tab 11, p 146 
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5. Objectively, none of the flyers were distributed to engender hate.  The materials express 

the opinions of Whatcott and his church in the ongoing debate as to the place that same-sex 

sexual behaviour has in our society and, in particular, in our schools and universities. 

 

6. Flyers 7F and 7G simply reproduced a portion of a homosexual paper, and pointed out 

the obvious, that Saskatchewan‟s largest gay magazine allows ads for men seeking boys.  The 

latter was a fair and true comment.  The paper did accept ads of this nature when the Flyer 

was distributed.  Indeed, there were two ads on the same page, one that said “any 

age”…which would include boys, and a second ad that said “Boys/Men”…“Your age…not so 

relevant”. 

 

7. Flyer D objected to the utilization of the public schools to gain acceptance of same-sex 

sexual activities as normal.  At the time of distribution, the Saskatoon Public School System 

was discussing the inclusion of topics on homosexuality in the school system.  Similarly, 

Flyer E objects to the University of Saskatchewan being used to gain acceptance of same-sex 

sexual activity among university students. At the time it was distributed, the University was 

holding a conference on homosexuality on campus. Both Flyers encourage persons with 

same-sex attractions to abandon same-sex sexual relations and to live chastely. 

 

8. Whatcott‟s material was criticising sexual behaviour.  Sexual behaviour does not have 

absolute protection under the Saskatchewan Human Rights Code
8
 (“Code”) or  the Canadian 

Charter of Rights and Freedoms (“Charter”).
9
 

 

9. Comment upon the sexual behaviour of others has always been allowed as part of free 

speech in Canada.  Similarly, comment upon all manner of human behaviours including 

sexual behaviours has always been part of the freedoms of conscience and of religion.  Within 

broad parameters, neither Human Rights Commissions (“HRCs”) nor the courts should take a 

definitive position upon what sexual activity is reasonable or unreasonable.   Our law must 

allow some diversity of viewpoints as to what sexual matters are moral or immoral.  What is 

                                      
8
The Saskatchewan Human Rights Code, ss. 1979, C.S-24.1  (Code) 

9
Canadian Charter of Rights and Freedoms, Part I of the Constitution Act, 1982, being Schedule B to the Canada 

Act, 1982 (U.K.), 1982, c. 11 (Charter) 
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clear, however, is that both commissions and courts do have an obligation to protect religious 

freedom under the Code and Charter. 

 

10.  The power given to the Saskatchewan Human Rights Commission (SHRC) to charge 

individuals under section 14(1)b is too broad , too vague and too susceptible to changing with 

the zeitgeist and should be found to be unconstitutional under the Charter. 

 

Part I: B. Statement on Facts 

 

11. It is agreed that hate does have harmful effects and that it is wrong to spread hate.  

Whatcott objects, however, to the characterization of his speech as hateful generally, and in 

particular, its characterization as hateful pursuant Section 14(1)b of the Code.  Whatcott 

believes his message is the truth, and if accepted, would be found to be helpful by those who 

embrace it.
10

 

 

12. The effect on, the feelings and interpretation of the Flyers by the particular 

complainants are not relevant in these proceedings.  An objective test ought to be applied and 

this Court should make an objective determination as to whether the flyers breached Section 

14(1)b of the Code.  The effect a particular flyer has on a particular person would be an 

impossible standard.  We acknowledge that feelings are real and important.  An effective law, 

however, cannot be founded upon feelings. 

 

13. However, if feelings are deemed relevant, then the Court ought to also consider the 

feelings of Whatcott, and of Reverend Irwin Pudrycik.  Both have had their Christian beliefs 

and comments on same-sex sexual activity characterized as “hate”.  Pudrycik testified at the 

Tribunal that acts of sodomy were wrong.
11

  His position was that of the Lutheran Church of 

Canada, which was entered as Exhibit 6.
12

  He testified that he was at the national conference 

of the Lutheran Church when it was passed.  He also testified that if he was prohibited from 

                                      
10

Tribunal Transcript  RR  Tab 4, p 79-83 
11

Tribunal Transcript  RR  Tab 3, p 26, Q218-219 
12

Tribunal Transcript  RR  Tab 5, p 125, Exhibit 6 

3



 

 
preaching he would feel betrayed and cheated.

13
  He testified that he had an obligation to 

preach and that he did not find the Flyers to be hateful.
14

 

 

14. The Court below did not apply a different standard for expression directed towards 

orientation as indicated by the Appellant.  The comment in the flyers was directed not towards 

orientation, but towards sexual behavior. 

 

15. The appellant‟s factum in paragraphs 7 and 12 repeats the error made by the Tribunal 

by taking words out of context from the Flyers.  When the words and phrases used in the 

Flyers are read in context to capture its true meaning, it becomes evident that the Flyers were 

created to enter into a serious debate and to change conduct and opinion on a religious, health 

and political issue. 

 

16. Whatcott delivered his message out of his caring concern for youth and desire for the 

salvation of souls.  His evidence reflects a concern for the health of those engaging in same-

sex sexual activities.
15

  The health concerns of such activities are serious.
16

 

 

17. The appellant appears to dismiss or ignore the conflict between criticism of same-sex 

sexual activities and religion, and the health risks associated with such behavior.  The position 

on such activities by two of Canada‟s largest religious congregations was entered in 

evidence.
17

 

 

Part II -  Respondent’s position upon Appellants questions  

 

18. In respect of the Appellant‟s issues 1 and 3, the Respondent submits that Section 

14(1)(b) of the Code violates Sections 2(b) and 2(a) of the Charter. 

 

                                      
13

Tribunal Transcript  RR  Tab 3, p 22-24 and p 32-33 
14

Tribunal Transcript  RR  Tab 3, p 31-33 Q217-230, and p 34-37, Q 232-240 
15

Tribunal Transcript  RR  Tab 4, p 79-83, p 95, Q394-423; p 122, Q526; 
16

Exhibit 8  RR  Tab 14; p149; 

Dr. John Diggs, “The Health Risks of Gay Sex” Respondents Book of Authorities (RBA)  Tab 25, p183;  

Xtra.ca news story on G. Hellquist, Feb 17/09 on Human Rights Complaint against Health Canada  Tab37, p268 
17

Tribunal Exhibits 6, 7A, 7B and 7C  RR, Tab 5, Tab 7, Tab 8 and Tab 9 respectively;  

Exhibit 7C is reproduced for clarity at  RBA  Tab 26, p 204 
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19. The Respondent disagrees with the Appellant on issues 2 and 4, and states that the 

infringement of s.2(b) and s.2(a) is not a reasonable limit prescribed by law as can be 

demonstrably justified in a free and democratic society under s. 1 of the Charter. 

 

20. On issue 5, the Court of Appeal did not err in finding the Flyers were not a violation of 

s. 14(1)b of the Code.  It is this issue that is the primary issue raised on this appeal. 

 

21. Whatcott‟s speech was in relation to core principles.  It was centered upon the 

“discovery of truth” and sexual politics as described by Dickson C.J., as follows: 

“…this Charter guarantee provides the bedrock for the discovery of truth and consensus 

in all facets of human life, though perhaps most especially in the political arena.”
18

 

 

22. The Appellant is seeking to be the gate-keeper for all debate relating to sexual politics, 

and to monitor all public discourse to ensure it conforms with its view of the Code.  That is an 

impossible standard which casts a chill on public debate and involvement in important issues.  

This is especially so as it is the SHRC that determines whose rights are protected when 

dealing with a conflict under the Code between religious freedom and non-discrimination 

based on sexual orientation. 

 

23. The Appellant takes the position that sexual orientation and same-sex sexual behaviour 

are synonymous.  Whether a one or two step analysis is used, the objective purpose of the 

Flyers was to debate public policy in relation to sexual morality.  The Flyers were 

publications whose purpose was to lead others to a healthier and more fulfilling lifestyle. 

 

24. The guarantee against discrimination based upon sexual orientation is not absolute.  

The protection granted sexual orientation by the Code is wider than the freedom to act on 

those beliefs through sexual behavior. 

 

25. The definition of hate is so vague and imprecise, that prosecutions under the Code is 

almost entirely based upon the whims of the SHRC and the zeitgeist. 

                                      
18

Canada (Human Rights Commission) v. Taylor (Taylor)[1990] 3 S.C.R. 892, at p921, Appellant‟s Book of 

Authorities  (ABA),  Tab 5, p84, Lg-h 

5



 

 
Part III Argument and Points of Law 

 

ISSUE A Objectively, the Flyers do not violate Section 14(1)b of the Code 

 

26. Each of the flyers must be viewed alone and objectively to determine whether each is a 

breach of the Code.
19

 

 

27. The decision of this Court in Canada (Human Rights Commission) v Taylor (“Taylor”) 

describes the kind of hatred that must be exhibited to warrant overriding fundamental 

freedoms of speech and religion.
20

  It described the words which could be captured by HRC 

strictures against promoting hate as expressing “extreme ill will”, allowing for “no redeeming 

qualities” in the person to whom it is directed, and expressing “(u)nusually strong and deep 

felt emotions”.
21

  As stated in Taylor: 

“In sum the language employed in s. 13(1) of the Canadian Human Rights Act extends 

only to that expression giving rise to the evil sought to be eradicated and provides a 

standard of conduct sufficiently precise to prevent the unacceptable chilling of expressive 

activity.  Moreover, as long as the Human Rights Tribunal continues to be well aware of 

the purpose of s. 13(1) and pays heed to the ardent and extreme nature of feeling 

described in the phrase "hatred or contempt", there is little danger that subjective opinion 

as to offensiveness will supplant the proper meaning of the section.”
22

 

 

28. Whether a one-step or two-step analysis is undertaken, as suggested by SHRC, none of 

the Flyers in question could be read as material that was objectively made to spread hate.  

Objectively, a reader could reasonably conclude that the author was urging those engaging in 

same-sex behaviour to change, and the publication was an attempt to convert the reader to his 

point of view.  One cannot focus primarily upon the effect of the material on the assumption 

that it will fall into the hands of fragile people.  Such an interpretation would end the robust 

free speech a democracy requires, and place SHRC in the driver‟s seat of every public debate.  

Moreover, it would vest one form of dogmatic view on sexuality over another – for what is at 

                                      
19

Judgment  AR  Tab 6, p 59, para 53:  Owens (infra), note 27 
20

Taylor (supra) at p 927-928  ABA  Tab5, p 90,91 
 

21
Taylor (supra)  RBA, p928  Tab 3, p 8 

22
Taylor (supra) at p929  ABA  Tab 5, p 92 
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issue is a set of competing belief systems both of which should be allowed to compete in the 

public sphere [see Article by Benson].
23

 

 

29. While the purpose or intent of the publisher may not be a factor in determining a 

violation of the Code, as suggested in paragraph 153 of the Appellant‟s factum, the objective 

purpose definitely is.  It is only through an objective reading of the Flyer that one could 

determine the purpose of the Flyer and objectively conclude that the reader had some 

legitimate purpose. 

 

30. The SHRC factum appears to base its definition of “hate” upon the feelings of the 

complainants, and does not clearly state what words in context they consider to be hate, 

leaving one to guess what they may be.  The word “homosexual” is ambiguous, and it is only 

when one reads the context that one can determine whether one is writing about a person who 

engages in same-sex sexual activity or does not.
24

  On the other hand, the word “sodomy” and 

“sodomite” are clear and precise
25

.  Some find this precision offensive.  However, the use of 

that word does not equate to hate.  

 

31. Each of the flyers were distributed individually, as single pamphlets.  Therefore, each 

must be read alone in order to objectively determine whether there was a breach of the Code. 

 

i. Flyers 7F and 7G 

 

32. Flyers 7F and 7G were simply a photocopy of a page from Perceptions on which 

Whatcott wrote a commentary and then distributed them.  The two ads at issue read as 

follows: 

Edmonton GWM 39, 5‟10” 160 lbs, easy going, fit bottom with varied interests, looking 

for a romantic, caring, taller top, any age, who enjoys passion, closeness and a healthy 

sex drive as much as I do, for short or long-term.  Reply […]  

(underscoring added) 

                                      
23

Benson, Iain; Freedom of Conscience in Canada, Emory International Law Review Vol. 21 2007 p 111  RBA   

Tab 20 p 118 
24

Merriam-Webster Online Dictionary, definition of homosexual and homosexuality  RBA  Tab 30, p 255 
25

Merriam-Webster Online Dictionary, definition of sodomy and sodomite  RBA  Tab 32, p 258 
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I‟m 28, 160#, searching for boys/men for penpals, friendship, exchanging video, pics, 

magazines & anything more.  Your age, look & nationality is not so relevant.  Write […] 

(underscoring has been added)
26

 

  

33. The first ad is searching for someone of “any age”.  The second ad is seeking 

“boys/men”, which if one did not understand what the advertiser wanted, goes on to say “age 

not so relevant”.  Any fair minded person ought to be able to understand what the ads were 

for.  Whatcott simply added the following commentary: 

Saskatchewan‟s largest gay magazine allows ads for men seeking boys! 

 

If you cause one of these little ones to stumble it would be better that a millstone was tied 

around your neck and you were cast into the sea. 

 

The ads with men advertising as bottoms are men who want to get sodomized.  This 

shouldn‟t be legal in Saskatchewan! 

 

34. Without explaining its reasoning, the Court of Queen‟s Bench (“QB”) Judgment 

concluded that the material implied that all homosexual people “sexually desire and abuse 

young children”.  There was nothing in these Flyers that could possibly lead one to that 

conclusion.  Whatcott simply reproduced a page from a gay publication and pointed out that it 

“allows ads for men seeking boys”.  That is not the same thing as saying that all homosexuals 

sexually desire and abuse young children.  Whatcott, in a sense, let the ads speak for 

themselves so it is absurd to then suggest that his passing on what had already been published 

by others somehow changed its character because he passed it on.   It is respectfully submitted 

that the conclusion reached by the Judge was not reasonable.  Secondly, it would appear that 

the QB Court was judging Whatcott‟s intent as one would in a criminal trial.  The Court ought 

to be reviewing each Exhibit separately and objectively, not looking for ulterior motives of 

Whatcott based upon all of the Exhibits collectively.
27

  Whatcott‟s intent was irrelevant. 

 

35. Dealing with the first comment of the three comments written on the flyer by Whatcott, 

it was reasonable to assume that the ads were indeed seeking what was being advertised – 

namely, boys, who may indeed be under the legal age for consensual sex and that Whatcott 

                                      
26

Tribunal Exhibits 7F  RR, Tab 12, p 147 and 7G  RR, Tab 13, p 148 
27

Owens v. Saskatchewan (HRC), 2006 SKCA 41  ABA, Tab 14, p215, para 60 
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was simply pointing out to the public that the ads were seeking boys.  The public could draw 

their own conclusions.  If the advertisement caused some people to have less respect for 

homosexual people, the cause was not Whatcott‟s actions.  The cause was the advertisement 

and the owner of the gay magazine, Perceptions, for facilitating possible criminal behaviour.  

The definition of “boys” includes under-aged and immature males.
28

 

 

36. Whatcott‟s comments were a criticism of the magazine and the individuals who owned 

it.  Objectively, there was no reason to believe that the owner of the magazine or even those 

placing the ads were homosexual.  They could be heterosexual, or any other sexual 

orientation, or have no sexual interest whatsoever. 

 

37. The second comment by Whatcott was the biblical quotation that appeared on the flyers 

and it did not say to whom it was directed.  It did not necessarily apply only to the owner of 

the paper or the person who placed the advertisements, but could be equally applicable to all 

those who knew of the advertisements and allowed such advertisements to continue.  Those 

responsible could include the entire readership of the paper, the main stream media for not 

exposing the ads, the police for not investigating, as well as the Human Rights Commission 

and all others that see nothing wrong with fining the whistle blower and ignoring possible 

criminal behaviour. 

 

38. The last comment written by Whatcott on the Flyers was an explanation as to what men 

advertising “bottoms” meant, and voiced the opinion that this activity should be illegal in 

Saskatchewan.  Sodomy at one time was illegal in Canada, and one should be able to voice an 

opinion that we should change the law without constituting hate speech.  There was no 

connection between this statement and the conclusion in the QB Judgment, that the appellant 

thought all homosexuals were child abusers. 

 

39. However, the real issue is not Whatcott‟s comments or whether the ad was referring to 

under aged boys.  The issue is whether Whatcott‟s innocuous comments could be in violation 

of section 14(1)b of the Code. 

                                      
28

Merriam-Webster Online Dictionary, definition of boy  RBA  Tab 29 p 253 
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40. If pointing out that a magazine that accepts ads for boys, whose age “is not so 

relevant”, is a violation of the Code, what possible room is there for fair comment upon the 

activities of others without concern of prosecution?  Who will want to point out possible 

criminal behaviour of members of favoured minority groups if one member of such a group is 

overly sensitive to criticism? 

 

41. In order to provide context, it was important to describe the magazine as the largest gay 

magazine.  Without some description about the paper, no one would know what Perceptions 

was, and if they did not know what it was, why would anyone care?  Are newspapers and 

those that leaflet now required to hide the orientation (or race or religion, for that matter) of 

those one could allege are criminals out of fear that reporting truthful facts and observations 

might lead to prosecution under the Code?  Is it an offence to point out the dominate race of 

students at the University of Toronto or of those imprisoned in Saskatchewan jails?  Such 

truncation of freedom of speech is a dangerous thing in an open society. 

 

42. The point of the Flyers is to protect children.  Whatcott simply tells the public to look at 

two ads in a single page of a gay paper, and states that sodomy should be illegal, and points 

out in a biblical quotation that we are all accountable if we do not protect children.  One does 

not find anything in the material that evokes “an emotion that allows for no redeeming 

qualities”.  The Flyers were just reporting facts and an opinion on the legality of same-sex 

behavior.  It was reporting unemotionally: 

 

a) That a gay paper accepts ads from men seeking boys.   

b) A quotation from the Bible urging the protection of children, and 

c) An opinion that sodomy should still be illegal.  

 

43. Most people know that same-sex sexual activity is legal in Canada, and therefore, 

disagreeing with the state of the law ought not to cause anyone to hate homosexuals.  Indeed, 

it is more likely to cause people to hate Whatcott. 
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44. Reversing the decision of the Court of Appeal will render it impossible to object to 

anything written in a homosexual paper.  The ruling will send the message that if one dares to 

criticize any same-sex behavior, you had better see a lawyer first to view the material, not to 

check the truthfulness of what is said, but to determine whether it “evokes emotion” as 

determined by SHRC.  However, in a functioning democracy, evoking emotion is an 

important aspect of civic discourse.   Without emotion many important civic movements 

(consider civil rights) could be shut down by those who seek to “police emotions” to control 

the population: if this sort of development does not send a chill down the spine of students of 

history, nothing will. 

 

ii. Flyer D 

45. Flyer D was distributed as part of an ongoing debate about whether positive portrayal 

of homosexuality ought to be introduced into curricula for the Saskatoon Public School 

System.  The Flyer clearly targeted conduct, as opposed to orientation, with the intention of 

protecting youth from homosexual propaganda.  Objectively, it was not directed to engender 

hate.  Furthermore, the material clearly repeats the traditional Christian message of 

acceptance of the person with a particular orientation, as opposed to acceptance of same-sex 

sexual activity. The material thus possesses the redeeming quality referred to in the Taylor 

decision.
29

 

 

46. The author‟s purpose is to object to homosexual teachings entering the public school 

system, because he believes homosexual teachings are immoral and harmful to school 

children.  Teaching lifestyles and philosophies can be characterized as a form proselytizing.  

Many people want to teach their particular philosophy to children.  That is why some 

religions want their own schools and why some states want exclusivity in education.  Thus 

lifestyle-related curricula are clearly matters of public policy and as such, should be open to 

debate in a democracy. 

 

47. It is reasonable for someone to believe that familiarizing young children with diverse 

forms of sexual activity will lead to more diverse sexual activity amongst young people (see 

                                      
29

Taylor (supra), at p928  RBA  Tab 3, p 8 
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editorial by Columnist, George Jonas).

30
  This is especially so when the material is taught 

without teaching meant to give the students a moral compass or a foundation that encourages 

abstinence.  Promiscuous sexual activity leads to serious health risks and more so in relation 

to homosexual sexual activity.
31

  Children desensitized to the mysteries of sexuality are 

vulnerable to disease and abuse, even if it is from their own peers.  Accordingly, teaching 

diverse forms of sexual activity is characterized by some as itself a form of “abuse” in 

children.  This point was made by the Roman Catholic Cardinal of Scotland, Keith O‟Brien,
32

 

as reported in the Guardian Newspaper.  It is not just Christians that believe false teachings 

are a form of “abuse” of children.  Attached is a copy of a portion of an article by an atheist, 

Richard Dawkins
33

.  He is quoted as asserting that Catholic teachings to children are a form of 

“child abuse”. 

 

48. Flyer D was a contribution to debate as to what should be taught to children in the 

public school system in relation to same-sex sexual activity.  It is not condemning all people 

with same-sex attractions, and indeed, specifically suggests another way through the 

renunciation of sexual activity and seeks the salvation of homosexual persons. 

 

49. The material is blunt and forthright.  There is no polite way of saying, “You are going 

to hell unless you change your behaviour”.  Fire and brimstone sermons are still allowed in 

Canada.  Indeed, if Whatcott is correct, he may be saving some people from hell.  Surely, it is 

not up to HRCs or the Courts to tell Canadians who may or may not be going to hell for their 

behaviour. 

 

50. Flyer D is also political speech, which traditionally has been afforded the highest 

protection.  It addresses the contemporary issue of the Saskatoon Public School Board‟s 

programs dealing with homosexual activity.  In other words, it deals with behaviour and has 

the definite and specific purpose of converting the homosexual person and protecting 

children.  An objective reading of the entire message would lead one to conclude that the 
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author‟s feelings were not rooted in hate, but in compassion and concern towards both 

children and homosexual people.  Such a stance may be objectionable to some but in a free 

society, we ought to be free to openly engage in discussion with not only homosexuals, but 

with school boards and the general public as to why a homosexual curriculum should or 

should not be introduced into public schools.  To characterize this disagreement as “hatred” is 

to chill discussion and diminish the meaning of hatred itself. 

 

iii. Flyer E 

51. Similarly, the objective purpose of Flyer E was to object to the University of 

Saskatchewan holding conferences to indoctrinate young students and, in particular, students in 

the College of Education, into embracing the gay lifestyle, accepting same-sex sexual activities 

as normal and morally neutral, and teaching these viewpoints and morals in schools.  Similar to 

Flyer D, the material targeted conduct – not orientation.  The material spoke of “redemption 

and healing”, and objectively, one would conclude that the author displayed compassion and 

care for homosexual persons and their souls. 

 

52. Whatcott wrote at the top of Flyer E that homosexuals are three times more likely to 

abuse children.  Whether the statement is true or false can only be determined if an open and 

fair debate is permitted.  When HRCs are entitled to extract a few key words or sentences from 

rambling dissertations to justify prosecution, there will be a chilling effect upon free speech.   

 

53. Whatcott added the statistics to give additional reasons as to why a program that accepts 

same-sex sexual activity ought not to be allowed in public schools and universities.  Whether 

those statistics were correct or not is secondary to the purpose of the Flyer, as surely one ought 

not be convicted of spreading hate for making an error on statistics relating to the behavior of a 

protected group.  However, the statistics were correct.  See Exhibit 8.
34

  

 

54. It should be noted that the expert witness relied upon by the SHRC, Gen Hellquist, was in 

fact the publisher of Perceptions, the very news magazine that published the advertisements for 
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“boys” noted in the Flyers marked as Exhibits 7F and 7G.

35
  Hellquist was not qualified as an 

expert in statistics, but he commented that there was more sexual abuse of children by 

heterosexuals than homosexuals.  Whatcott agreed with that statement.
36

  That does not, 

however, refute the fact that homosexuals are three time more likely to abuse children.  That is, 

because heterosexuals are a much larger group, a very small proportion of heterosexuals may 

abuse children and still constitute a larger absolute quantity of sexual abuse cases than a larger 

proportion of homosexuals, a much smaller group in absolute numbers. 

 

55. The Court of Appeal appreciated a three-fold political context for Flyer E:  

(i) To object to the general acceptance of same-sex sexual activity; 

(ii) To encourage the conversion of persons with same-sex attractions and have them 

reject same-sex sexual activity; and, 

(iii) To object to the teaching of same-sex sexual activities as normal to students. 

 

56. These are all valid objections in a free and open society.  Whether his position is correct 

or not on this issue is still open for public debate.  Indeed, no Court has ever declared same-sex 

sexual activity as being moral, nor should they.  They should remain neutral on this issue. 

 

iv. Summary re Flyers 

57. Human Rights Commissions must not be permitted to over-analyze material to the point 

where less sophisticated citizens are unable to participate in debates about morality and public 

education without fear of prosecution.  Truth is harder to discover if serious debate is hindered 

because of fear that one might use words later found to be offensive. 

 

58. It is important to have the highest threshold of tolerance on moral and political issues of 

public concern so that all people are able to participate without fear of prosecution by more 

favored interest groups.  Some people participate in public debates through pickets and 

pamphlets.  Their contribution will not likely have the same polish as the contribution made by 

university elites, bureaucrats, main stream media and lawyers; however, freedom of speech 
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does not restrict public debate to articulate elites.  Courts and Tribunals should not nit-pick 

material to the point that the less sophisticated are unable to participate in debates over morality 

and what is taught in public schools and universities without concern of prosecution. 

 

59. If one believes that same-sex sexual activity is reasonable, moral and harmless, one may 

be inclined to see the Flyers as harmful to homosexual persons.  On the other hand, if such acts 

are perceived as unreasonable, immoral and harmful, then the Flyers would be viewed as 

assisting people with same-sex attractions and protecting young students.  Both interpretations 

are possible among members of the public acting with good will.  However, SHRC does not 

have the authority to impose its beliefs on the reasonableness and morality of sexual acts.  

Instead, discussion on the reasonableness of sexual behaviour is best left within the jurisdiction 

of free and open public debate, knowing that with such debate truth may be found. 

 

60. Protection from hate does not mean protection from all criticism – even criticism that uses 

insulting or objectionable language.
37

  In order for the Code or Charter to operate in a free 

society, it requires a high degree of tolerance for those whose views do not reflect mainstream 

or generally accepted ideologies of those in positions of power.  As an example of the level of 

tolerance for strong language on issues relating to homosexuality in United States, the decision 

of Snyder v. Phelps et al of the Supreme Court of United States is referred to this court.
38

  In 

this case a street preacher attended funerals of soldiers killed in action, and blamed 

homosexuality for bringing God‟s wrath down upon them. 

 

B) Freedom of conscience, religion, press and speech protects the right of people to preach 

upon and criticize the sexual behaviour of others pursuant to Sections 2(1) m.2, 4, 5 and 14(2) 

of the Code. and, alternatively, pursuant to sections 2(a) and 2(b) of the Charter. 

 

i.  The Flyers were not directed towards the “orientation”, but rather toward sexual behaviour 

and, in particular, same-sex sexual behaviour. 
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61. SHRC considers criticism of same-sex sexual behaviour as “hate speech” and 

discriminatory.  However, there is a difference between the sexual identity of a person and the 

actions of a person.  Although “sexual orientation” is a prohibited ground under the Code, the 

actions of people with same-sex attractions are not afforded absolute protection.  There is not 

any sexual behaviour, whether it is heterosexual or homosexual, that has been granted 

absolute protection from criticism under the Code or Charter. 

 

62. It is trite law to say that freedom of religion (and speech), is broader than the freedom 

to act upon such beliefs.  However, it is necessary to point out that freedom from 

discrimination on the basis of sexual orientation, like all other rights, also has limitations.
39

  

Freedom from discrimination based upon sexual orientation does not mean that any and all 

sexual conduct has been granted constitutional protection from criticism.  The conduct may be 

incidental to the orientation and granted protection in some contexts, but all conduct cannot 

always be granted protection.  The constitutional protection is for sexual orientation, not for 

conduct, and it should never trump freedom of speech and the freedom of others to object to 

and criticize the conduct of others. 

 

63. Not all people with same-sex attractions engage in sexual activity with people of the 

same-sex.  There are no reliable statistics indicating that even a majority of persons with 

same-sex attractions are sexually active in same-sex sexual relationships.  Furthermore, some 

people without same-sex attractions may also engage in same-sex sexual activities.  It is not 

correct to say that same-sex behaviour is a behaviour unique to people with same-sex 

attractions and therefore, one cannot say that criticism of same-sex sexual activities is directed 

at all those with same-sex attractions, or only at those persons. 

 

64. There is ambiguity, often used intentionally, when words such as “homosexual” or 

“gay” are used, as they are used to describe the person as well as behaviour.
40

  However, the 

phrase “sexual orientation” clearly refers to the “being” of a person, and not the “behaviour.
41

  

This distinction was not made by the Tribunal or the QB Court.  They proceeded on the 
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assumption that “homosexual” or “gay” always meant the same thing as “sexual orientation.”  

This lack of clarity resulted in failure to draw a distinction between the “person” and the 

“behaviour”.  This error caused the Tribunal and the QB Court to fail to deal with the real 

issues. 

 

65. There is a difference between people who have a sexual orientation (whatever the 

orientation, towards having sexual relations with a person of the same-sex, or with animals, or 

children, all of which are morally neutral) and that of the sexual conduct itself.  People in a free 

country may object to sexual conduct (or religion) without discriminating against persons with 

particular sexual orientations (or religious beliefs). 

 

66. If same-sex behaviour is protected from criticism, one must then ask whether all forms 

of that behaviour are granted constitutional protection and placed beyond criticism?  What 

logical reason is there to protect some behaviour from criticism and not others?  Can fisting or 

rimming be criticized? What about gay parades?  What about bath houses used for public 

sexual activity or water games?  What about sadomasochism?  What sexual activity is 

“normal” for a person with same-sex attractions, and who decides?  What if the same activity is 

performed by a heterosexual?  Could the person be criticized then?  Surely there must be some 

same-sex sexual activities that would make the average Canadian blanch.  After all, there are 

heterosexual sexual activities which can be criticized in public debate, and some which are 

even criminalized. 

 

67. Not all sexual impulses are acted upon, and not all sexual impulses are moral; however, 

it is not up to Human Rights Tribunals or Courts to decide what is moral or immoral, or 

reasonable or unreasonable.  In a democratic society, these issues are left within the 

jurisdiction of religious authorities, and up to individual consciences of Canadians, to hear the 

facts and freely make their own decision.  It is unreasonable to hold that all same-sex sexual 

activities are synonymous with sexual orientation and worthy of protection from any criticism.   

 

17



 

 
68. The Taylor decision stated that what constitutes hate speech should be sufficiently 

precisely defined so as to protect freedom of speech.
42

  This test from Taylor is not being 

followed if no sexual behaviour can be criticized.  Why would some sexual behaviour be 

protected from criticism and not others? 

 

69. The Court of Appeal recognized the reality that not all people in Canada approve of 

same-sex sexual behavior, notwithstanding the fact that they may tolerate the behavior and 

freely accept the sexual orientation.  

 

ii)  Religious Beliefs Are Founded in Reason 

70. Madam Justice Southin summarized the issue in this case aptly in the decision of 

Simpson v. Mair. 

When there is a sea change in the accepted wisdom of a society, those who have adhered 

to the attitudes of the past, what I call the "old wisdom", in a very short space of time 

may find themselves denigrated by adherents of the new wisdom. 

In the case at bar, the old wisdom, represented by the plaintiff, was that homosexuality 

was a sin … and a criminal offence … 

 

The new wisdom, represented by the defendant ... is that homosexual conduct is not only 

not a sin (it has ceased to be a crime), but also that no distinction should be drawn in any 

aspect of society between homosexual and heterosexual relationships. 

There are reasonable arguments, by which I mean arguments founded in reason, on both 

sides. Which side is right (if, in such a contention, there is a right side) is a judgment best 

left to history.  

       [emphasis added]
43

 

 

71. Blackstone stated in his introduction to the Laws of England that all Law comes from 

the Natural Law.  He stated the following: 

THIS law of nature, being co-eval with mankind and dictated by God himself,  is of 

course superior in obligation to any other. It is binding over all the globe, in all countries, 

and at all times: no human laws are of any validity, if contrary to this; and such of them 

as are valid derive all their force, and all their authority, mediately or immediately, from 

this original.
44
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Blackstone‟s support of a Natural Law approach to the theory of law is valid and still has 

adherents among legal scholars and thus it is a reasonable approach to law itself. 

 

72. The Catechism of the Catholic Church reflects a similar theory about the relationship 

between moral law and Natural Law.
45

  That is, the catechism states that moral law is derived 

by the application of reason to the Natural Law.  43% of Canadians identify themselves as 

Roman Catholic.
46

  Censoring such expression as Whatcott‟s about sexual conduct impairs the 

rights of an enormous number of Canadians. 

 

73. Religiously-based opposition to same-sex sexual behaviour is not a product of any 

animosity towards those who disagree, but is a product of reason.  The sexual morality held in 

common among many religions concludes, through the application of reason and experience 

that same-sex sexual behaviour is harmful not only to society,  but also psychologically and 

physically harmful to the individuals who engage in such activities.
47

  This conclusion about 

the unreasonableness (or, equivalently, the immorality) of same-sex sexual acts, while 

supported by religious revelation, is also a product of unaided human reason.  Conduct is 

judged to be immoral because it is unreasonable. 

 

74. Arguments – both religious and philosophical – have been made that distinguish 

between the moral significance of inherently procreative sexual acts and non-procreative 

(including same-sex) sexual acts.  It can be argued – by appeal to either or both of religious 

and philosophical traditions of thought – that because same-sex sexual activity is inherently 

non-procreative and can be physically harmful, that it is therefore an unreasonable activity.
48

 

 

75. Those opposed to the position of Whatcott take the explicit or implicit position that his 

religious beliefs are unreasonable, malicious and discriminatory, and therefore cannot be 

tolerated.  Yet they are presumably willing to entertain debate about the morality of other 
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sexual practices, such as prostitution and intergenerational sex, and the scope of the state‟s 

jurisdiction over them. 

 

76. Debate over the reasonableness of same-sex acts is not inherently discriminatory, and is 

well-represented in academic literature.
49

  This court is not called upon to declare an end to 

this debate and declare a sexual morality for Canada.  It is called upon to protect fundamental 

freedoms, including the freedom to hold unpopular views, and to prevent government entities 

like the SHRC from imposing its sexual morality upon the people of Canada. 

 

77. Religion is a collective expression based upon thousands of years of human experience.  

Religions set out reasonable positions about what the majority of people over millennia 

believe God wants.  This religious position is equally legitimate in the public sphere. 

 

iii) Religious Freedom Conflicts with Constitutional Protection for Same-Sex Sexual 

Activities 

78. Sexual conduct has historically been a topic of religious discussion and debate.  

Resolutions about same-sex sexual conduct were passed by the Lutheran Church of Canada.
50

  

Documents of the Roman Catholic Church also describe same-sex sexual activities as 

unreasonable activities and morally wrong.
51

  Objection to same-sex sexual activity is 

common among religious people.  They object because they believe this conduct is harmful; 

and many religious people also believe that they are obligated to do good and warn others of 

the danger.
52

  This action by religious people is allowed as a right under the Code and 

Charter. 

 

79. If same-sex sexual behaviour is protected from criticism as part of the protection 

granted to sexual orientation, then it results in an illogical interpretation of the Code and 
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Charter.  One cannot protect freedom of religion and freedom from criticism of same-sex 

sexual activity at the same time.  They are in collision.  Freedom from criticism for behaviour 

cannot be allowed to trump freedom of speech and religion protected under the Code and 

Charter.  The relevant sections of the Code protecting freedoms of religion and speech are 

sections 2(1)m.01, 2(1)m.2, 4, 5 and 14(2). 

 

80. But in Saskatchewan recently Justice Smith allowed freedom from criticism of sexual 

behaviour to trump freedom of religion when she reviewed the positions of many religions, 

and then commented: 

The evidence before us clearly establishes that religious disapproval of same-sex 

relationships is hardly restricted to marriage commissioners. Indeed, it is fair to say that 

religious belief is at the root of much if not most of the historical discrimination against 

gays and lesbians. It is fair to ask, then, why it is particularly important to accommodate 

marriage commissioners‟ religious beliefs in this respect.
53

 

 

81. The Saskatchewan Court of Appeal in the Marriage Commissioners case ought to have 

asked why it is important to protect sexual behaviour from any criticism, if it results in 

religious discrimination and the end of freedom of conscience.  The court did not explain why 

sexual orientation had primacy over freedom of religion in that case.  In this case, legal 

authority can be created to properly address the question of how to balance freedom of 

religion and non-discrimination on the basis of sexual orientation. 

 

82. The Appeal decision below in this case did recognize this conflict and could appreciate 

the danger to freedom of speech and religion for individuals critical of different forms of 

sexual behavior.  The Appeal Court recognized that religious freedom allowed people to 

criticize same-sex sexual practices as unreasonable and harmful to the people who practice 

them, and the right of people to protect children and those with same-sex attractions from 

indoctrination into the approved belief system or “religion” of the SHRC, that to be non-

discriminatory, citizens must express only moral approval of undefined sexual activities and 

protect them from any criticism. 
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83. Referring to conduct as “immoral” may cause the person engaging in such conduct to 

feel his/her rights under the Code have been violated.  However, religious people undoubtedly 

also feel “hated, ridiculed, belittled” when they are charged by HRCs for promoting hate by 

stating their religious beliefs.
54

 

 

84. If criticism of same-sex sexual activities is prohibited under the Code because it offends 

some people, then criticizing premarital sexual activity or adultery would also offend the 

Code, based upon the orientation of heterosexual people.  “Marital status” is also a prohibited 

ground in the Code and could also then prevent comment upon other sexual activities.  There 

is little difference in degree between what Whatcott said in his material, and what religions 

have been saying for two thousand years. 

 

85. Based upon reason, many religions have, at times, condemned sexual relationships 

outside of marriage, and have reserved marriage for the union of one man and one woman.  

Will it now be an offense to say someone is living in sin?  Or that adultery is a sin, or 

fornication is a sin?  Are there other sexual behaviors whose morality and appropriateness 

cannot be criticized?  What about bestiality or pedophilia?  Who decides what sexual 

activities obtain constitutional protection?  Or are same-sex sexual activities the only 

protected sexual activities prohibited from criticism under the Code? 

 

86. Through decriminalizing same-sex sexual activity, the state did not necessarily affirm 

or encourage the practice of such behavior nor did it require all Canadian citizens to believe in 

or endorse the behavior as reasonable and moral.  SHRC ought to defer to religious faiths in 

determining the reasonableness and morality of sexual activity.  Instead of protecting religious 

freedom, as administrators of the Code, however, the SHRC appears to believe it has the 

authority to promote their own set of beliefs on sexual morality.  Indeed, they appear to seek 

exclusive protection for dissemination. 
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iv)  Discriminatory Statements 

87. The position of SHRC skews and hinders genuine public debate on this issue by 

labeling the views opposed to same-sex sexual activities as “hateful” or “discriminatory”.  A 

fundamental component of debate is disagreement and the ability to articulate divergent 

views.  To officially label one set of views as hateful or discriminatory is to effectively 

terminate the debate because it suggests that those views are unlawful and, therefore, 

unworthy of legal analysis, expression or debate. 

 

88. In her dissent in Keegstra, McLachlin, J. (as she then was) warned against the dangers 

of labeling speech and thereby pre-determining the results of a section 1 analysis:
55

 

[I]f one starts from the premise that the speech covered by section 319(2)[of the Criminal 

Code] is dangerous and without value, then it is simple to conclude that none of the 

commonly-offered justifications for protecting freedom of expression are served by it. 

 

89. That is precisely what the Tribunal and QB Court below did in this case.  By first 

labeling Mr. Whatcott‟s speech as discriminatory, hateful and intolerant, they paved the way 

to justify the infringement of Mr. Whatcott‟s freedom of expression.  It characterized Mr. 

Whatcott‟s material as discriminatory, and shut down one side of the public debate over 

sexual morality and its public policy implications. 

 

90. The characterization of traditional religious beliefs as “hateful”, “unreasonable”, 

“malicious”, and less worthy of respect and protection, serves to justify the derogation of the 

constitutionally guaranteed freedoms of conscience and religion.  Calling something 

“discrimination” does not make it so.  Far from being of assistance, the use of these labels 

assumes the conclusion that the Appellant‟s Factum fails to establish through legal analysis.  

Particularly, the Appellant mischaracterizes the reasonableness and good faith nature of 

Whatcott and religious views on appropriate sexual behavior. 

 

91. The position that same-sex sexual activity is morally equivalent to heterosexual sexual 

activity is not a neutral view.  Rather, it is as much a positive moral assertion as the traditional 

religious belief, taking a clear position on a contested question.  The state is not permitted to 
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compel its citizens who hold to the traditional belief to abandon it for a contrary and equally 

positivist view.  (see article by Lauwers)
56

 

 

92. To publicly enforce the view that same-sex behavior is morally equivalent to 

heterosexual behavior is to elevate the SHRC‟s moral view to the status of a state religion.  It 

is not possible to banish beliefs from the public sphere - - what must be sought is to treat 

different beliefs fairly.  The organized leaders of the gay community too have definite views 

on sexual morality and may “evangelize” others through gay parades, public events and 

complaints to HRCs.  They work to promote their beliefs within the public school system.  

Indeed, a remarkable number of cases involving sexual orientation that have reached this 

Court have been in relation to schools.
57

  When a matter is contested it is important to keep 

open the possibility of the public discussion about it and not foreclose them by state or 

judicial action. 

 

93. The beliefs of the organized gay community have been furthered by government 

funding through the former Court Challenge Program and some HRCs have acted as 

enforcers.  To give preferential protection to the moral beliefs about sexual practices of some 

over the opinions of others, discriminates against members of religious communities and other 

people who disagree, and ends or severely restricts freedom of conscience and religion in our 

country.  The vulnerable minority groups today is no longer those who engage in same-sex 

behavior, but those who oppose it, whether religious or non-religious.  Neither HRCs nor the 

Courts should take sides in political debates if freedom of expression and freedom of religion 

under the Charter are to have real meaning.   

 

94. The Courts in USA have recognized the need for neutrality on this issue.  In a case 

where a student insisted upon wearing a shirt that said, “Be Happy, Not Gay”, the court 
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stopped the school from suspending the student on the grounds that the school had advocacy 

days for homosexual students.  The court said: 

Thus a school that permits advocacy of the rights of homosexual students cannot be 

allowed to stifle criticism of homosexuality. The school argued (and still argues) that 

banning “Be Happy, Not Gay” was just a matter of protecting the “rights” of the students 

against whom derogatory comments are directed.  But people in our society do not have a 

legal right to prevent criticism of their beliefs or even their way of life. R.A.V. v. City of 

St. Paul, supra, 505 U.S. at 394; Boos v. Barry, 485 U.S. 312, 321 (1988). Although 

tolerance of homosexuality has grown, gay marriage remains highly controversial.  

Today‟s high school students may soon find themselves, as voters, asked to vote on 

whether to approve gay marriage, or to vote for candidates who approve of it, or ones 

who disapprove.
58

   

[emphasis added] 

 

95. Mr. Whatcott‟s statements involved core values associated with political speech and the 

profession of religious belief.  The incorrect and premature labeling of such expression as 

“discriminatory” is not sufficient to justify an infringement of Mr. Whatcott‟s ss. 2(a) and (b) 

freedoms.  If sexual behavior is protected under the Charter and Code, then there clearly is a 

conflict between Charter protection for freedom of speech and religion, and sexual 

orientation. 

 

96. In Chamberlain v. Surrey School District No. 36, Gonthier, J., prophetically expressed 

concern that an approach that transforms disagreement over sexual morality into unlawful 

discriminatory statements may come to threaten a vibrant notion of pluralism: 

Beyond this, nothing in Vriend v. Alberta [1998], 1 S.C.R., 493, or the existing s. 15 case 

law speaks to a constitutionally enforced inability of Canadian citizens to morally 

disapprove of homosexual behavior or relationships: it is a feeble notion of pluralism that 

transforms "tolerance" into "mandated approval or acceptance"…. Surely a person's s. 

2(a) or s. 2(b) Charter right to hold beliefs which disapprove of the conduct of others 

cannot be obliterated by another person's s. 15 rights, just like a person's s. 15 rights 

cannot be trumped by s. 2(a) or 2(b) rights…
59

 

 

97. Gonthier, J. pointed out (at para. 150) that to remain true to all Charter guarantees, it is 

important to distinguish between discrimination and the expression of competing beliefs on 
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moral issues.  To label one set of views on sexual morality as “discriminatory” would result in 

s. 15 values trumping all others. 

The moral status of same-sex relationships is controversial: to say otherwise is to ignore 

the reality of competing beliefs which led to this case. This moral debate, however, is 

clearly distinct from the very clear proposition that no persons are to be discriminated 

against on the basis of sexual orientation.  The appellants, using the Courts, seek to make 

this controversial moral issue uncontroversial by saying that s. 15 and "Charter values" 

are required to eradicate moral beliefs, because the hypothesis is that possible future acts 

of discrimination are likely to emanate from such beliefs.  This is not, however, 

necessarily true.  As discussed above, many persons are staunchly committed to the 

principle of non-discrimination and the inherent dignity of all persons, and yet 

concurrently hold views which disapprove of the conduct of some persons.  To permit the 

Courts to wade into this debate risks seeing s. 15 protection against discrimination based 

upon sexual orientation being employed aggressively to trump s. 2(a) protection of the 

freedom of religion and conscience, as well as s. 15 protection against discrimination 

based on conscience, religious or otherwise.  This would be a reading of the Charter that 

is inconsistent with the case law of this Court, which does not permit a hierarchy of 

rights, as well as inconsistent with the purpose of the Charter itself.
60

 

[emphasis added] 

 

v)  Religious Beliefs 

98. Chastity and conversion from sin have always been common typical values central to 

religious identity of many believers.  It is artificial to separate an individual‟s religious beliefs 

on sexuality from his right to publicly express those beliefs.  To tell a Christian that he/she 

can no longer comment in public on harmful forms of sexual conduct is to deny a significant 

part of Canada‟s Christian heritage.  Indeed, charging an individual with „hate‟ for 

proclaiming views that have historically existed as a central component of the Christian 

message and, until the last 40 years, have been enshrined in Canadian criminal law, is a sign 

of oppression, religious bigotry, discrimination and intolerance.  It imposes a new form of 

forced morality.  By declaring that those who publicly oppose same-sex sexual activities are 

hateful and, therefore, immoral, the SHRC is itself making a value judgment on the benefit, 

reasonableness and morality of certain sexual behaviors.  Such judgments are outside the 

scope of its authority and are best left to public debate. 

 

99. In both Flyers D and E, Whatcott clearly distinguishes between same-sex sexual 

activities and the person with same-sex attractions.  The material exhorts those engaging in 
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same-sex activities to turn away from such activities and find redemption.  Clearly, Whatcott 

does not condemn such people, but simply urges a change in their behavior. 

 

100. If criticizing sodomy, adultery, fornication, or cohabitation is defined as breaching the 

Code, this would have the effect of discriminating against certain religious people, as many 

religious people believe they have an obligation to God to warn against and to assist in 

correcting the harmful behavior of others.  Their motives in doing so are to help and protect 

those people from what many religious people believed are the harmful natural consequences 

of their actions.
61

 

 

101. If Whatcott cannot proclaim this aspect of his religion, he is then exposed to the same 

kind of hatred and ridicule as he is accused of spreading.  Indeed, the Tribunal decision itself 

belittles and affronts his faith and his dignity as a person, contrary to section 14(1) of the 

Code, because it prevents him from making a statement about harmful sexual practices 

(teaching) and from expressing his faith to the public, including to people who engage in 

same-sex sexual practices (for the purposes of promoting conversion). 

 

102. Most religions engage in profound reflection on the moral dimensions of human 

conduct by asking: what is the right way for a person to live his life if he wants to be happy 

and fulfilled?  Since religions reflect upon and speak to the human condition, their teachings 

and precepts inevitably touch on matters of human interaction that may also be protected 

under legal human rights guarantees.  Marital status and sexual orientation are two examples 

of areas of human conduct that attract both religious and legal comment and treatment.  The 

labeling of expression and commentary on such topics as “hateful” or “discriminatory”, and 

therefore less worthy of respect and protection, derogates from and undermines the guarantee 

of freedom of religion and the nature of a free and democratic society.  The effect is to create 

a hierarchy of rights, with the equality guarantee trumping freedom of religion.  This Court 

has in the past rejected an approach to constitutional jurisprudence that results in such a 

hierarchy and, in any case, religion itself is an equality right within Section 15 so to pitch one 
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protected right against another and to ignore that both have protection is to treat the Charter in 

an asymmetrical way. 

 

103. Mr. Whatcott‟s material is political opinion on same-sex sexual activities and an 

expression of his religious faith.  He is saying that those people who engage in same-sex 

sexual behavior are endangering their health and committing an immoral act, and that God 

disapproves. The Tribunal‟s decision below ignored the political and religious nature of much 

of Whatcott‟s material.  Whatcott was participating “in social and political decision-making”.  

He was expressing religiously-founded opinions on important matters of public political 

debate.   

 

104. “Creed” and “Religion” are as protected as “sexual orientation” and “marital status” in 

every section of the Code.
62

  Indeed, section 4 specifically protects freedom of conscience and 

teaching and section 5 protects freedom of expression.
63

 

 

vi)  Religious Persecution 

105. Although many courts have pointed out that freedom of religion is wider than the 

freedom to act upon such beliefs, with respect to sexual orientation there seems to be the 

assumption that it would be unreasonable to place any such limitations on sexual orientation.  

ie: to state that the constitutional protection of sexual orientation is wider than any 

constitutional protection to act upon an orientation through same-sex behaviour.  In this case, 

the freedom to engage in same-sex sexual activities had trumped fundamental freedoms, and 

in particular, the freedom of some religious people to criticize such activities. 

 

106. Religious people, however, have frequently been denied the right to act upon their 

belief that same-sex conduct is unreasonable and harmful.  This is partly because of an 

underlying assumption that the religious message is not helpful, but harmful, to those who 

engage in same-sex activities, and therefore, the message infringes upon their constitutional 
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rights.  Some refer to “sin”, “religion” and “morality” disparagingly as though there was no 

rational basis for religious beliefs.
64

 

 

107. Many court decisions make the point that freedom to act on one‟s beliefs ends when 

they conflict with another‟s rights.
65

  We support that reasoning.  However, what is perverse 

is the underlying assumption in some lower court decisions that the religious message on 

same-sex sexual activity is hateful, harmful and unreasonable.  Those decisions make a 

definitive judgment on a controversial moral topic.  But neither the SHRC or the courts ought 

to make those decisions.  If the religious message is correct, it is not hateful or harmful, but 

helpful, to those who live their lives with same-sex sexual attractions.  But the reasonableness 

and proper moral limits upon same-sex activity can never be determined in the court of public 

opinion if HRCs are able to end all debate on this issue. 

 

108. The belief of SHRC and some courts that all same-sex sexual activity is a benign,  

reasonable or moral activity has led to SHRC enforcing their “politically correct” beliefs upon 

religious citizens of Canada by fining them.  What the SHRC wants to do with this case and 

others like it, is to force the conversion of religious people who do not believe as they do to 

their preferred moral position.  They are saying that you can believe whatever you want, but 

you will be fined for proclaiming your beliefs in public, and fined or fired, if you practice 

what you preach by refusing to assist in the furtherance of same-sex sexual activity. 

 

109. In the last ten years HRCs across Canada have prosecuted or threatened with 

prosecution several religious people whose conscience did not allow them to assist or approve 

of same-sex sexual activity that they considered harmful.  Here is a partial list: 

 

 A)  The Roman Catholic bishop of Calgary, Fred Henry, had to meet with his HRC in 

relation to a complaint after he distributed a letter to his flock explaining why same-sex 

marriage was not to be supported;
66
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 B)  Scott Brockie was partially successful in an appeal from an Ontario Human Rights 

Commission.  He had refused to print material furthering the lifestyle of people with same-sex 

attractions and was fined;
67

 

 

 C)  Youth minister Stephen Boisson was fined for writing a letter to the editor criticizing 

same-sex sexual behaviour.  The Tribunal‟s decision was reversed on appeal;
68

 

 

 D)  Orville Nichols was fined for making a conscientious objection to officiating at a same-

sex wedding.  The Tribunal‟s decision was upheld on appeal; and
69

 

 

 E)  Christians operating Bed and Breakfasts out of their homes have been charged.
70

  

 

110. In addition to the above, Christopher Kempling was suspended as a public school 

teacher for writing critically about same-sex sexual behaviour
71

 

 

111. The SHRC wants religious people to voice their opinions on same-sex sexual activities 

only behind closed doors in churches, because it judges their teachings as “hateful”.  It may 

be feared that next, churches will become places that spread hate, and HRCs will order that 

they should be closed.  Then the message to many Christians will be, as predicted by 

Gonthier, J., in Chamberlain, just stay in your “closets”.
72

 

 

112. The SHRC‟s decision promotes exclusivity of public discussion in favour of their 

sexual beliefs in the public square.  This stance gives them the power to act as a modern day 

Spanish inquisition to enforce acceptance of this sexual morality.  Once the critics of same-

sex behavior are silenced, the next step is to persecute those who fail to honor this new 

ideology by removing those with Christian beliefs from employment in positions such as 
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Marriage Commissioners, as is happening in Saskatchewan

73
, or suspending teachers in public 

school, as happened in British Columbia in the Kempling decision.
74

 

 

113. Traditionally, people have looked to the courts to protect religious freedom and 

freedom of speech.  It is unlikely that courts initially were aware that protection of sexual 

orientation would lead to persecution and severe limitations upon Section 2 freedoms.  These 

consequences were seldom articulated.  One could ask, how could some minority groups‟ 

section 15 equality rights be read into the Charter if the result would be to wipe out some 

fundamental freedoms that were explicitly included? 

 

114. If this decision is overturned, it will ultimately result in the Whatcotts of Canada being 

forced to choose between following their conscience by preaching about same-sex sexual 

behaviour or following the law.  This will lead to court orders and ultimately jail for those 

believers who take their religion seriously.  That is religious persecution and “the tyranny of 

the majority”.
75

 

 

115. Human Rights Codes and the Charter were established to protect rights which reflected 

not just a consensus of opinion, but an overwhelming consensus of opinion.  The inclusion of 

sexual orientation has never had similar support and the extension of the meaning to include 

behaviour has made it even worse.  That has resulted in HRCs losing its credibility.  Far from 

protecting religious freedom and free speech, they are perceived by many to be the enemies of 

both.
76

 

 

vii)  Religious Freedom, Freedom of Speech and the Law 

116. The purpose of the Charter’s freedom of expression is to protect controversial speech.  

As long as an activity is expressive in nature and is conveyed by non-violent means, it enjoys 

the protection of section 2(b).  That is the first step of any s.2(b) analysis.
77

  Irwin Toy 
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stressed that section 2(b) protects “all expressions of the heart and mind, however unpopular, 

distasteful or contrary to the mainstream”.
78

  Under the second step of the Irwin Toy analysis, 

it was said that if the “…purpose is to restrict the content of expression by singling out 

particular meanings that are not to be conveyed”, then a law contravenes s. 2(b).
79

 

 

117. In Irwin Toy, page 969, this Court adopted the wording of the European Court in the 

Handyside case as support for its broad approach to freedom of expression, stating that the 

guarantee: 

 

... is applicable not only to "information" or "ideas" that are favorably received or 

regarded as inoffensive or as a matter of indifference, but also to those that offend, 

shock or disturb the State or any sector of the population.  Such are the demands of that 

pluralism, tolerance and broad-mindedness without which there is no “democratic 

society.”
80

 

 

 

118. This Court has found that the absence of coercion and constraint is essential to the full 

enjoyment of freedom of conscience and religion and recognize the public dimension of the 

rights, that is, to express one‟s faith publicly.  In R. v. Big M Drug Mart Ltd., this Court had 

occasion to interpret s. 2(a) of the Canadian Charter.  Dickson J. (as he then was) made a 

number of comments that now form the basis of our interpretation of freedom of religion: 

The essence of the concept of freedom of religion is the right to entertain such religious 

beliefs as a person chooses, the right to declare religious beliefs openly and without fear 

of hindrance or reprisal, and the right to manifest religious belief by worship and practice 

or by teaching and dissemination.  But the concept means more than that.  Freedom in a 

broad sense embraces both the absence of coercion and constraint, and the right to 

manifest beliefs and practices.
81

 

 

119. A very close link exists between aspects of s. 2(a)‟s guarantee of freedom of religion 

and freedom of expression under s. 2(b).  In the case of R. v. Big M Drug Mart (supra), 

Dickson, J. (as he then was), in the course of defining the scope of freedom of religion under 

the Charter, stated that the “essence” of s. 2(a) protects the “right to declare beliefs … 

without fear of hindrance or reprisal”.
82
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120. In the decision of Syndicat Northcrest v. Amselem, both the majority and minority of 

the Supreme Court re-affirmed the expansive definition of freedom of religion articulated in 

Big M Drug Mart.
83

  The profession of one‟s beliefs, including how they apply to matters of 

morality, thus engages both ss. 2(a) and 2(b) of the Charter. 

 

121. The protection of section 2(a) of the Charter is not confined to situations where a 

person is wearing his “personal capacity hat”.  For many, religious belief goes to the core of 

their being and influences all aspects of their conduct.  The centrality of religion to human 

dignity was recognized by the Supreme Court in Amselem: 

In essence, religion is about freely and deeply held personal convictions or beliefs 

connected to an individual‟s spiritual faith and integrally linked to one‟s self-definition 

and spiritual fulfillment, the practices of which allow individuals to foster a connection 

with the divine or with the subject or object of that spiritual faith.
84

 

 

122. In R. v. Keegstra 
85

, Dickson, C.J. stated: 

The connection between freedom of expression and the political process is perhaps the 

linchpin of the s. 2(b) guarantee, and the nature of this connection is largely derived from 

the Canadian commitment to democracy. 

 

Further, In Harper v. Canada (Attorney General)
86

, the Supreme Court of Canada re-affirmed 

that political speech lies at the core of the guarantee of freedom of expression.  

 

123. The Supreme Court has recognized that a healthy democracy requires robust, critical 

debate on serious issues and that religious belief should not be precluded from that debate. As 

stated by Dickson, C.J. in Irwin Toy: 

Freedom of expression was entrenched in our Constitution and is guaranteed in the 

Quebec Charter so as to ensure that everyone can manifest their thoughts, opinions, 

beliefs, indeed all expressions of the heart and mind, however unpopular, distasteful or 

contrary to the mainstream.  Such protection is, in the words of both the Canadian and 

Quebec Charters, "fundamental" because in a free, pluralistic and democratic society we 

prize a diversity of ideas and opinions for their inherent value both to the community and 

to the individual.
87
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C.  If same-sex sexual activities are protected from Criticism under the Code as part of sexual 

orientation, then there is a collision of rights between freedom of religion, speech and press as 

protected in the Code, and sexual orientation.  The SHRC does not appear to recognize this 

collision.  There is also a collision of rights under the Canadian Charter of Rights & Freedom 

and the Tribunal did not follow the analysis for resolving this collision as set out in the Law. 

 

124. If criticism of sexual practices is prohibited by the Code, then such prohibition conflicts 

with freedom of speech and religion.  For the purposes of the Code, at least, the protection 

granted for sexual orientation should not include sexual behaviour because this offends the 

Charter, and the Code should, therefore, be read down to comply with the Charter. 

 

125. If the Court finds that some sexual conduct is protected from criticism in the Code, the 

decision would still violate the Charter, as there would be a collision of rights that must be 

resolved through the methodology set out in the Irwin Toy and Oakes decisions.
88

  

 

126. The first step of a s.2 (b) analysis is to recognize that freedom of expression and of 

religion protects controversial speech.  The second step, set out in Irwin Toy, is to determine if 

the government's purpose is to restrict the content of expression.  That is exactly what the 

government wished to do in section 14(1)b of the Code.
89

 

 

127. The third step, as set out in Oakes, is to try to resolve the conflict.  It is only if one is 

unable to resolve the conflict that one would apply the process in Oakes to resolve the conflict 

by determining if the limitation of the Charter right can be justified under section 1.
90

  In this 

case, the conflict is easily resolved by limiting the protection of the Code to the ordinary 

meaning of “sexual orientation”, a meaning that does not prohibit comment upon different 

forms of sexual activities because it does not include sexual conduct.   
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128. Sexual behavior and sexual morality are matters of religious teaching.  If the court 

allows this appeal, the court will have created a hierarchy of rights, one that says protecting 

people who engage in sexual activity from criticism trumps other fundamental freedoms. 

 

129. Under the Oakes test, if the issue is not resolved by recognizing the limited protection 

given by the Charter from criticism for behavior, then two criteria must be satisfied: 

 

a) First, the SHRC must articulate what specific activities they wish to protect and show 

that protecting such activities from criticism is sufficiently important to warrant overriding 

fundamental freedoms of conscience, religion and expression.  

 

b) Secondly, the SHRC must show that the means used to protect this behavior from 

criticism are reasonable and demonstrably justified. 

 

130. The second requirement under Oakes, which it is the burden of the party defending the 

legislative provision to meet, invokes the proportionality test, which requires that: 

 

1)  There must be a rational connection to the measures, 

 

2)  The measures must impair the rights of freedom of religion and speech as little as possible,  

 

3) The measures must be proportionate to both the effects of the limiting measure and the 

objective of the measure. 

 

131. The deleterious effect upon freedom of religion and speech, and the uncertainty created 

for the public with respect to not knowing what behavior gets protected and what can be said 

about conduct under the auspices of sexual orientation, is out of proportion to the initial 

objective.  Denying the right to criticize sexual conduct grants a protected group the ability to 

act with impunity in relation to everything sexual, and marginalizes those who disagree with 

their sexual conduct.  For the reasons set out throughout this factum it is submitted the Oakes 

test is satisfied in favour of the Respondent. 

35



 

 
D. Constitutionality of Section 14(1)b of the Saskatchewan Human Rights Code 

132. If this Court finds that the Court below erred, Whatcott argues in the alternative, that 

section 14(1)b of the Code is unconstitutional. 

 

133. This Court in Taylor speaks of balancing prevention of publication of material that 

evoked extreme emotions of hate with the effect of an unacceptable chilling of freedom of 

speech and religion, and indicated that there would be “little danger that subjective opinion as 

to offensiveness will supplant the proper meaning of the section”
91

.  The majority in Taylor 

was overly optimistic about the value bureaucrats would place upon fundamental freedoms.  

 

134. Section 14(1) b of the Code clearly seeks to limit fundamental freedoms.  The issue is 

whether the legislation can be justified under section 1 of the Charter.  When addressing 

proportionality, McLachlin, CJ, in Taylor referred to the lack of serious effort to 

accommodate freedom of expression.  It is true that this Code mentions freedom of expression 

in section 14(2), but if not taken seriously, this protection may become largely window 

dressing, as prosecutions under the Code are based upon Commissioners opinion as to what is 

“hate”.  What constitutes “hate” still remains to be defined in the eye of the beholder, the 

SHRC.  The SHRC Factum does not attempt to elaborate on the definition of hate. 

 

135. The “rational connection” required between the legislation and the objective of the 

legislation has not been shown.  Indeed, we have shown that the effect of the legislation is to 

run counter to the objective.  That is, the objective of the legislation was to stop hate speech.  

But the effect has been: (a) to allow the SHRC to discriminate against religious speech on 

sexual behaviour; (b) to grant those charged, like Whatcott, a Canada wide audience to 

promote their martyrdom in the name of Christianity; (c) an increase in hate crimes as noted 

in paragraph 38 of the SHRC factum; and (d) an increase in hate as described later below.   

 

136. Whatcott‟s intent, to protect children and to save the health and souls of those engaging 

in same-sex behaviour was deemed irrelevant, accorded no weight and ignored.  The fact that 
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truth is no defence means that the SHRC can pick sides in a dispute without consideration as 

to what the truth might be, primarily based upon their view of an alleged victim‟s feelings. 

 

137. The effect of Section 14 (1) has been severe.  It has now been used to characterise 

traditional Christian teaching on sexual behaviour as “hate”.  It did not matter in what manner 

Whatcott expressed his disapproval of the same-sex activities, the SHRC would still assert 

that his disapproval spreads hate.
92

  SHRC does not believe that the religious position is 

helpful and seeks to end the public participation of religious (or other conscientiously 

opposed) people in this debate. 

 

138. Section 14 of the Code allows SHRC to arbitrarily pick whose rights they protect.  In 

the conflict between religious freedom and conscience versus sexual orientation, SHRC has 

chosen to protect sexual orientation, and demonized religious people for spreading “hate”.  

The practical effects of the legislation run counter to the stated objective of the Code, in that it 

overreaches and catches speech which is not hate, but simply opinion on an issue as old as 

mankind. 

 

139. The practical effect of the legislation is that instead of protecting religious people from 

hate, religious people are now seen as causing discrimination and spreading hate.  Section 14 

is not closely tailored to rationally meet its objective of stopping hate, but instead allows 

SHRC to demonize and prosecute religious people.  Thus, the SHRC may in turn cause some 

to hate Christian people.  Others may resent and start to hate homosexuals because they are 

perceived to be the cause of the activities of SHRC.  Who one hates may depend upon their 

side on this issue.  The overall benefit of the legislation then, is minimal, because it may 

actually be increasing hate.  The effect on religious people is significant.  Notably, there were 

more hate crimes committed by reason of religion than sexual orientation.
93

 

 

140. In considering “minimal impairment”, the overreach of section 14(1)b allows the 

SHRC to infringe upon freedoms of religion and speech seriously and unjustifiably.  Because 

                                      
92

Appellant Factum, p37, para 150 
93

ABA Statistics Canada  Tab 37, p 678, Tab 38, p 692 

37



 

 
truth is not a defence, whether Whatcott‟s Flyers were true or not was not even considered.  

The SHRC argues that it is the effect of material that determines the violation, but this is an 

impossible standard when consideration of the effect is in conflict with truth. This impairs a 

core value of freedom of expression, the search for truth. 

 

141. In addition to bishops and pastors, mainstream writers and magazines have now been 

required to account to HRCs for their material, including MacLean’s Magazine, Mark Steyn 

and Ezra Levant.  This has had a chilling effect upon free speech and press in Canada, and led 

to a lack of respect for HRCs and resentment.
94

 

 

142. The deleterious effect of the infringement greatly outweighs any benefits conferred.  

The fact that Whatcott could be convicted for simply reproducing and objecting to ads for 

“boys” in Flyers F and G is an indictment of the unreasonableness of some HRCs in applying 

section 14(1)b, as well as indicting the vagueness of the section.  The alleged “benefit” of the 

section has been to allow HRCs to arbitrarily decide whom to charge. The factum of SHRC 

does not address the vagueness of the law, but focuses upon the feelings and effect some 

speech could have on some people.  This lack of precision has a disturbing effect upon all 

speech, and transfers to the state an arbitrary power to monitor and prosecute all speech. 

 

143. In Owens (supra), Saskatoon‟s daily newspaper, The Star Phoenix, was convicted as 

well as Owens.
95

  The newspaper did not join in the appeal by Owens, but simply stopped 

printing such ads.  Owens, who was self-represented, successfully appealed on his own.  Most 

people cannot afford, or do not see the cost benefit in, an appeal from a HRC ruling as the 

cost of the penalty is less than the cost of legal representation.  The power to charge 

individuals with promoting “hate” has had an effect on all speech, even in newspapers, simply 

because of the inability to know precisely whether one could successfully defend a charge 

based upon emotion and feelings more than law. 
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144. HRCs have had 20 years of experience with hate laws since the dissenting opinion of 

Madame Justice McLachlin in the Taylor decision.  Her opinion has been demonstrated to be 

correct.  The benefit secured by the legislation, which appears to be negligible, is significantly 

outweighed by the deleterious effect.
96

  The charges against Whatcott once again 

demonstrates the overreach of the legislation, as the legislation permits SHRC to lay charges 

for speech on social and political issues, issues on which promoting the right of free 

expression is far more important in a democracy than eradicating so called hate. 

 

145. It is noteworthy that Richard Moon, who was asked to write a report on the regulation 

of hate speech on the internet by the Canadian HRC, submitted a report that recommended the 

repeal of s. 13 of the Canadian Human Rights Act to remove the provision on hate speech.  In 

the Saskatchewan Law Review, Moon wrote: 

Any attempt to exclude from public discourse speech that stereotypes or defames the 

members of an identifiable group would require extraordinary intervention by the state 

and would dramatically compromise the public commitment to freedom of expression.  

Because these less extreme forms of discriminatory expression are so commonplace, it is 

impossible to establish clear and effective rules for their identification and exclusion.
97

 

 

We agree with Moon and request that s. 14(1)b be declared unconstitutional. 

 

146. Hate is as old as mankind.  It is naïve to think that the blunt instruments of the Code 

could change human nature.  It may very well be that what is needed to counter hate crimes is 

more civility, more manners, not less.  What is needed is, in a sense, more religion, not less.  

Unfortunately, Whatcott is now one of a new class of those who can be the subject of public 

bigotry - - the religious citizen.  This new form of bigotry will end only when the law treats 

people like Whatcott with the respect they deserve and have a right to comment, whether their 

views comport with those of the majority or the elite groups who dominate Human Rights 

discourse in Canada today or not.  

 

 

 

                                      
96

Taylor (supra), note 18  RBA  Tab 3, p 9 
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