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EPA and Army Corps Issue Final Rule to Govern Federal 
Clean Water Act Jurisdiction 

 

Those currently or potentially subject to Clean Water Act regulation should plan for 
expanded federal jurisdiction upon implementation of the Clean Water Rule’s broad new 
definition of “waters of the United States.” 

Introduction 
On May 27, 2015, the US Environmental Protection Agency (EPA) and the US Army Corps of Engineers 
(Corps) jointly issued a “Clean Water Rule” (the Final Rule) that defines “waters of the United States” 
(WOTUS), a threshold term that determines the Clean Water Act’s (CWA) scope and application.1  

EPA and the Corps received over one million comments2 on the Proposed Rule, which was released on 
March 25, 2014.3 A number of affected entities — including landowners and representatives from a 
variety of industries and business groups — criticized the agencies for overreaching and expanding CWA 
jurisdiction beyond historical coverage and Supreme Court precedent. In response to those comments, 
EPA and the Corps revised the Proposed Rule to address some, but not all, of the opponents’ concerns, 
resulting in significant continued controversy.  

The Final Rule has broad application — it defines jurisdictional waters not only for Section 404 of the 
CWA (permitting for dredge and fill operations) but also under: Section 303, addressing water quality 
standards and maximum daily loads; Section 311, relating to oil spill prevention and response; Section 
401, concerning state water quality certifications; and Section 402, establishing the National Pollutant 
Discharge Elimination System (NPDES) permit program.  

Given the Act’s broad and varied applications, many different stakeholders have an interest in 
understanding the Final Rule, which will become effective 60 days following its publication in the Federal 
Register.   

https://www.lw.com/practices/EnvironmentLandAndResources
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Existing Law vs. Proposed Rule vs. Final Rule 
Below is a summary of how existing law, the Proposed Rule and the Final Rule address jurisdictional 
determinations for different categories of waters. Some of the information in this chart is taken directly 
from the agencies’ own characterization of the changes,4 while additional analysis is based on analysis of 
both the Proposed and Final Rules.  

Subject Existing Law Proposed Rule Final Rule 

Traditionally 
Navigable Waters 
(TNWs) 

Jurisdictional  Same  Same  

Interstate Waters Jurisdictional  Same  Same  

Territorial Seas Jurisdictional  Same  Same  

Impoundments Jurisdictional  Same Same  

Tributaries of TNWs, 
Interstate Waters, 
Territorial Seas  

Did not define 
tributary  

Defined tributary for the first 
time as water features with 
bed, banks and ordinary high 
water mark, and flow 
downstream  

Same as proposal except beds, 
banks and high water marks are 
not the sine qua non of 
jurisdiction; as explained below, 
wetlands and open waters without 
beds, banks and high water marks 
will be evaluated for adjacency  

Adjacent 
Wetlands/Waters 

Wetlands adjacent 
to jurisdictional 
waters 

All waters either (a) adjacent 
to jurisdictional waters, 
including waters, riparian area 
or floodplain or (b) with 
surface or shallow subsurface 
connection to jurisdictional 
waters  

Includes waters adjacent to 
jurisdictional waters within a 
minimum of 100 feet and within 
the 100-year floodplain to a 
maximum of 1,500 feet of the 
ordinary high water mark. 
Wetlands and open waters without 
beds, banks and high water marks 
will be evaluated for significant 
nexus 

Isolated or “Other” 
Waters 

Included all other 
waters the use, 
degradation or 
destruction of which 
could affect 
interstate or foreign 
commerce 

Included “other waters” where 
there was a significant nexus 
to traditionally navigable 
water, interstate water or 
territorial sea  

Includes (i) specific waters (i.e., 
prairie potholes, Carolina & 
Delmarva bays, pocosins, western 
vernal pools in California, Texas 
coastal prairie wetlands) when 
they have a significant nexus and 
(ii) waters with a significant nexus 
that are within either (a) the 100-
year floodplain of a jurisdictional 
water or (b) 4,000 feet of 
jurisdictional waters 
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Key Remaining Controversies 
The Final Rule remains controversial, as many stakeholders maintain that revisions to the Proposed Rule 
did little to address its underlying problems. The Rule’s critics reject the agencies’ claim that the scope of 
the new rule is “narrower than existing regulations” and results in CWA jurisdiction applying to “fewer 
waters” than under existing regulations.5  

To support their argument that the Final Rule will result in expanded federal jurisdiction, opponents to the 
Rule point to a series of maps that EPA produced in response to Congressional requests.6 These state-
by-state maps depict water resources within the United States and, according to critics, the maps indicate 
that federal jurisdiction under the Final Rule will expand significantly.  

Some of the key criticisms of the rule are as follows: 

Landscape Jurisdiction?  
In its prior decisions on the scope of CWA jurisdiction, the Supreme Court has limited agency jurisdiction 
to waters and lands that are wet — i.e., wetlands.7 Through various definitions and other technical 
language, the Final Rule appears ultimately to assert that the agencies have jurisdiction over lands that 
are dry. Arguably, the Final Rule not only sweeps wetlands into its ambit, but it also covers associated 
lowlands and transitional zones that occur between open waters and upland areas.  

By claiming jurisdiction over dry lands, the Final Rule advances a breathtaking — and arguably 
unsupported — extension of the Act. In the Proposed Rule, this topic was the subject of intense criticism. 
While the agencies made changes to address this criticism, those changes seem unlikely to assuage the 
concerns of affected landowners and business groups whose dry land may become jurisdictional by 
agency rule.  

As reflected in the above table, the Final Rule defines WOTUS to include waters that would not be 
independently jurisdictional, but become so upon demonstration that they have a significant nexus to 
otherwise jurisdictional waters and are either (a) within 4,000 feet from the high water mark of a water that 
is jurisdictional by rule, or (b) within a 100-year floodplain.8 By introducing these numeric limits, however, 
the agencies appear to have reinforced concerns that the federal government seeks to establish de facto 
jurisdiction over not only the waters within covered areas, but also the landscape.  

While the agencies maintain that the Final Rule respects state and local land use authority,9 whether real-
world implementation of this approach will erode local authority, including land-use planning authority 
remains unclear. 

• “Significant Nexus” as a Regulatory Term. Under the Final Rule, the agencies have defined 
WOTUS to include waters with a “significant nexus” to traditional navigable waters, interstate waters 
and territorial seas.  

The agencies largely base their interpretation of the “significant nexus” standard on scientific reports they 
claim serve to synthesize published peer-reviewed scientific literature concerning the nature of 
connectivity and the effects of streams and wetlands on downstream waters.10 Yet the agencies also 
acknowledge that the “significant nexus” concept is not purely scientific.11 The Final Rule broadly 
authorizes the agencies to rely on their “technical expertise and practical experience” in determining 
whether a significant nexus exists.12 
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By relying on a list of scientific factors to evaluate the presence of a significant nexus — including factors 
such as “sediment trapping,” “nutrient recycling” and “pollutant trapping”13 — the regulated community 
may justifiably fear that each significant-nexus determination will require a detailed and expensive 
scientific study. Even after such a study, the agencies are poised to apply their discretion, “experience 
and expertise” to make broad jurisdictional determinations. 

• Expansion of Jurisdiction Beyond Statutory Mandate? As the Final Rule states, the jurisdictional 
scope of the CWA is “navigable waters,” which is defined in the section 502(7) of the CWA to include 
“waters of the United States, including territorial seas.”14 While the Supreme Court’s decisions on the 
scope of the Clean Water Act hold that navigable waters include some waters that are not navigable 
in fact,15 the Supreme Court also has emphasized that the word “navigable” must be given some 
effect, and that CWA jurisdiction does not lie “whenever wetlands lie alongside a ditch or drain, 
however remote and insubstantial, that eventually may flow into traditional navigable waters.”16  

By asserting jurisdiction over waters nearly a mile away (4,000 feet) from traditionally navigable waters, 
the agencies have arguably asserted jurisdiction over just such “remote and insubstantial” waters and 
exceeded the limits of the CWA. 

Agencies’ Rationale for the Rule 
As described in our prior Client Alert on the Proposed Rule,17 the Proposed Rule provoked considerable 
controversy. In response, the agencies have asserted that the Final Rule will reduce the scope of federal 
jurisdiction under the Act, as the term WOTUS will be “narrower than that under the existing regulation.” 
According to the agencies, “fewer waters will be defined as ‘waters of the United States’ under the rule 
than under existing regulations, in part because the rule puts important qualifiers on some existing 
categories such as tributaries.”18  

Tension appears to exist between the agencies’ characterization of the Final Rule as a modest measure 
that results in less regulation, and their statements that the Final Rule is needed to supplement 
inadequate state protection of aquatic resources.19 According to the agencies, the Final Rule will “clearly 
protect from pollution and degradation the streams and wetlands that form the foundation of the nation’s 
water resources.”20 Such a statement is also in tension with previous claims that the rule was needed 
because states’ regulations were inadequate to protect aquatic resources.21 

What the Rule Says 
The Final Rule creates a duality in the jurisdictional reach of the CWA between WOTUS “by rule” and 
WOTUS determined by case-specific analyses. Each category is subject to exclusions, meaning that 
certain specified waters are excluded from regulation even if they otherwise would be included within one 
of the six categories of jurisdictional waters. 

“Waters of the United States” by Rule 
Under existing law, the term “waters of the United States” includes seven categories of waterbodies.22 Six 
of those categories — traditional navigable waters, interstate waters, the territorial seas, impoundments, 
tributaries, and wetlands adjacent to jurisdictional waters — would be retained as WOTUS by rule (i.e., 
per se jurisdictional waters), and would fall under the jurisdiction of the CWA with no additional required 
analysis. The six per se jurisdictional waters in the Final Rule are:  
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• Traditional navigable waters - All waters which are currently used, were used in the past, or may be 
susceptible to use in interstate or foreign commerce, including all waters which are subject to the ebb 
and flow of the tide. 

• Interstate waters - All interstate waters, including interstate wetlands. 

• The territorial seas. 

• Impoundments - All impoundments of a traditional navigable water, interstate water, the territorial 
seas or a tributary. 

• Tributaries - All tributaries of a traditional navigable water, interstate water or the territorial seas. 

• Adjacent waters - All waters adjacent to a traditional navigable water, interstate water, the territorial 
seas, impoundment or tributary, including wetlands, ponds, lakes, oxbows, impoundments or similar 
waters. 

“Tributaries” and “Adjacent Waters” Are Per Se Jurisdictional Under the Final Rule. 
The Final Rule provides that certain types of waters share a “significant nexus” to the “waters of the 
United States” by definition and are thus jurisdictional by rule. These include “tributaries” and “adjacent 
waters.” 23  

Tributaries 
The Proposed and Final Rules define the term “tributary” for the first time.24 Under both versions, 
“tributaries” are small, intermittent, and ephemeral tributaries, tributary lakes, ponds, and wetlands, 
manmade and man-altered tributaries.25  

Tributary status is not lost by manmade or natural breaks, so long as the bed, bank and ordinary high 
water mark can be identified upstream of the break.26 Thus, the Proposed and Final Rules remove a 
distinction in the 2008 Guidance between permanent and intermittent tributaries.27 Instead of assessing 
the duration of a given flow’s presence, the Final Rule requires analysis regarding whether evidence 
indicates that the flow travels into “waters of the United States.”28 The origin of the water — whether 
natural, man-altered or manmade — expressly does not matter.  

The Final Rule includes additional exclusions for certain kinds of manmade ditches, such as those that 
flow only after precipitation and those with only ephemeral or intermittent flow (so long as they are not 
relocated or excavated natural tributaries and do not drain wetlands). The Final Rule clarifies that gullies, 
rills and ephemeral streams that fail to meet the definition of tributary are explicitly excluded from 
regulation.29 

Adjacent Waters 
The term “adjacent” is defined to mean “bordering, contiguous or neighboring,”30 and thus remains 
unchanged from existing regulations.31 But the term “neighboring” has now been defined to include 
waters located, in whole or in part in either of the following: 

• Within 100 feet of the ordinary high water mark or within the 100-year floodplain and within 1,500 feet 
of the ordinary high water mark of a traditional navigable water, interstate water, territorial sea, 
impoundment or tributary  
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• Within 1,500 feet of the high tide line of a traditional navigable water or territorial sea or the ordinary 
high water mark of the Great Lakes32 

This represents a change from existing law and the 2008 Guidance, which referred to “adjacent wetlands” 
(instead of the new rule’s broader “adjacent waters”) and left much of the jurisdictional analysis to case-
by-case determinations.33  

Wetlands, ponds and lakes that lack a bed, banks or ordinary high water mark would qualify as “adjacent 
waters” rather than tributaries. To the extent they contribute flow — either directly or through another 
water — to traditional navigable water, interstate waters or territorial seas, they would remain subject to 
federal jurisdiction.34  

The Final Rule has eliminated the concept of “riparian area,” which was in the Proposed Rule. And the 
Final Rule does not attempt to bring waters with a shallow, subsurface hydrologic connection or a 
confined, surface hydrologic connection to jurisdictional waters or tributaries within the term “neighboring.” 
Waters that are connected to jurisdictional waters or tributaries, by way of shallow-subsurface-hydrologic 
or confined-surface-hydrologic connections, may still be WOTUS, however. Such connections are factors 
in evaluating a case-specific significant nexus.35 Therefore, while shallow subsurface connections have 
been eliminated, this may still be a factor in making case-specific determinations. 

Case-specific “Significant Nexus” Analysis 
Two additional categories, which were defined more broadly in the Proposed Rule as “other waters,”36 
consist of waterbodies not covered by the first six categories. To qualify as WOTUS, these waters must 
undergo a case-by-case analysis and may be regulated if alone — or in combination with other “similarly 
situated waters” located in the same region — they share a “significant nexus” to a traditional navigable 
water, interstate water or the territorial seas.37  

New Treatment of What Existing Law Categorized as “Other Waters” 
Existing law categorizes the following waterbodies as “other waters” if those waters could affect interstate 
or foreign commerce: intrastate lakes, rivers, streams (including intermittent streams), mudflats, sandflats, 
wetlands, sloughs, prairie potholes, wet meadows, playa lakes or natural ponds.38 

The Final Rule abandons the “other waters” concept and replaces it with two different mechanisms for 
evaluating such waters. First, the Final Rule establishes five explicit categories of waters that are 
presumptively “similarly situated,” and must therefore be considered in combination with other similar 
waters as a system that may have a “significant nexus” to other jurisdictional waters in the aggregate.39 
These five categories include:  prairie potholes, Carolina bays and Delmarva bays, pocosins, western 
vernal pools and Texas coastal prairie wetlands.40  

• “Similarly situated waters” are those that perform common or similar functions and are located 
sufficiently close together or sufficiently close to a “water of the United States” so that they can be 
evaluated with respect to their effect on the chemical, physical or biological integrity of a traditional 
navigable water, interstate water or territorial sea.41 

• The “region” is the watershed that drains to the nearest traditional navigable water, interstate water or 
territorial sea.42  

Second, waters (a) within the 100-year floodplain of a traditional navigable water, interstate water or the 
territorial seas, or (b) within 4,000 feet of the high-tide line or ordinary high water mark of a traditional 
navigable water, interstate water, territorial sea, impoundment or tributary are subject to case-specific 
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significant-nexus analysis.43 The agencies intended this limitation to respond to comments that the “other 
waters” category was excessively broad. Nevertheless, many commenters have suggested that the 
agencies’ authority with respect to these waters remains overly broad under the Final Rule.44  

Significant Nexus 
The agencies’ existing regulations do not define the term “significant nexus,” which derives from Justice 
Kennedy’s concurring opinion in Rapanos.45 In 2008, however, EPA issued a guidance document that 
generally explains how the agencies have since interpreted and applied this concept.46  

Under the Final Rule, “significant nexus” is defined for the first time by regulation to mean that the water 
at issue significantly affects the chemical, physical or biological integrity of a traditional navigable, 
interstate water or territorial sea.47 “Significant effects” must be more than speculative or insubstantial.48  

The Final Rule adds a list of factors that regulators consider when deciding whether a significant nexus 
exists. These factors include sediment trapping; nutrient recycling; pollutant trapping, transformation, 
filtering and transport; retention and attenuation of flood waters; runoff storage; contribution of flow; export 
of organic matter; export of food resources; and provision of life cycle dependent aquatic habitat (such as 
foraging, feeding, nesting, breeding, spawning or use as a nursery area) for species located in a 
traditional navigable water, interstate water or the territorial seas.49  

Technical Basis for “Significant Nexus” 
In describing the “significant nexus” concept, the Final Rule relies heavily on a “peer-reviewed synthesis 
of published peer-reviewed scientific literature discussing the nature of connectivity and effects of streams 
and wetlands on downstream waters” prepared by EPA’s Office of Research and Development (Science 
Study).50 Released in a Federal Register Notice on January 14, 2015, the Final Science Study makes 
several significant findings that inform the definition of “significant nexus” in the Final Rule. According to 
the Science Study: 

• Streams, regardless of size or flow frequency, are connected to downstream waters and influence 
their function.  

• Wetlands and open waters in riparian areas and floodplains are physically, chemically and biologically 
integrated with rivers. 

• Many wetlands and open waters located outside of riparian areas and floodplains — even when 
lacking surface water connections — provide physical, chemical and biological connections that could 
affect the integrity of downstream waters. Potential benefits of these wetlands are due to their 
isolation rather than their connectivity. 

• Variations in the degree of connectivity are determined by the physical, chemical and biological 
environment, as well as by human activities, and these variations support a range of stream and 
wetland functions that affect the integrity and sustainability of downstream waters.  

• The literature supports the conclusion that the incremental contributions of individual streams and 
wetlands are cumulative across entire watersheds, so their effects on downstream waters should be 
evaluated within the context of other streams and wetlands in that watershed.51  

Critics challenge many of these conclusions and have argued that CWA jurisdiction never was meant to 
extend to isolated waters and wetlands lacking surface connections to WOTUS. 
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Expanded Exclusions for Ditches 
The Proposed Rule added two types of ditches to the list of excluded waters: (1) ditches that are 
excavated wholly in uplands, drain only in uplands, and have ephemeral or intermittent flow; and (2) 
ditches that do not contribute flow — either directly or through another water — to a traditional navigable 
water, interstate water, territorial sea or an impoundment of a jurisdiction water.52 The Final Rule 
maintains these exclusions and adds an additional excluded category: (3) ditches with intermittent or 
ephemeral flow that are not a relocated tributary, excavated tributary or drain for a wetland.53  

Ditches not meeting these criteria could still be considered “waters of the United States” if they qualify as 
“manmade tributaries.”54 Furthermore, even if a ditch is itself excluded by virtue of meeting one of the 
three criteria, an upstream body of water that drains through that excluded ditch could still qualify as a 
jurisdictional tributary.  

New Exceptions for Storm Water and Other Features 
Commenters argued that by allowing the agencies to treat certain categories of waters as WOTUS — 
including storm water drainages and municipal separate storm sewer systems (MS4s) — the Proposed 
Rule would have created significant problems. In response, the Final Rule explicitly exempts certain 
categories of other waters.55 Notably, storm water control features for conveying, treating or storing storm 
water have been exempted, so long as they are built outside the flow of an existing water.56  

Similar exemptions also extend to other waters that now are explicitly outside CWA purview. These 
include mining and construction pits, irrigation, livestock watering, and cooling ponds, and flooded or 
irrigated fields that would be dry land in the absence of cultivation.57 Still unclear at this point, however, is 
whether these express exemptions will actually provide landowners and municipalities the clarity they 
need to appropriately manage these other waters. 

Grandfathering Preexisting Jurisdictional Determinations/Authorizations? 
In the Preamble, the agencies address how the Final Rule will affect preexisting jurisdictional 
determinations, including approved determinations that are associated with issued permits and 
authorizations.58  

The Preamble provides that “approved jurisdictional determinations generally are valid for five years.”59 
Although the agencies say they “will not reopen existing approved jurisdictional determinations,” thereby 
suggesting that those determinations will be grandfathered and remain unaffected by the Final Rule, the 
Preamble expressly contemplates two potentially significant exceptions.60 Specifically, if (a) “new 
information warrants revision of the determination before the [five-year] expiration period,” or if (b) the 
applicant requests a new determination, the agencies may revisit their prior determination.61  

By articulating exceptions that the agencies claim are “consistent with existing Corps’ guidance,” the 
agencies appear to threaten those in the regulated community that have already obtained — and are 
currently relying upon — favorable agency determinations. In the event some individual or entity (e.g., an 
environmental organization) presents “new information” that the agencies decide “warrants revision” of 
the jurisdictional determination before the six-year period expires, the Preamble suggests that the 
agencies may exercise discretion to review and revise the prior determination.  

Because “the agencies’ actions are governed by the rule in effect at the time the agency issues a 
jurisdictional determination or permit authorization,” — i.e., as opposed to by the rule that is in effect at 
the date of a permit application, request for authorization, or request for a jurisdictional determination — 
the agencies presumably would apply the Final Rule (as opposed to existing law) when revisiting their 
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prior determinations/authorizations. To the extent that CWA jurisdiction under the Final Rule is broader 
than federal jurisdiction under existing law, it seems likely that if the agencies revisit prior determinations 
and authorizations they may often end up imposing additional regulatory requirements.  

Potential Challenges and Path Forward 
Since the agencies issued the Proposed Rule in April 2014, the Clean Waters Rule has been surrounded 
by significant controversy. For example, the U.S. Chamber of Commerce stated that the Rule would 
effectively authorize EPA to zone the entire country and would more than double the miles of waterway 
EPA regulates, which would have serious economic consequences.62 The Chamber submits that the rule 
would increase costly and time-consuming permitting procedures, and would increase storm water 
management requirements.63 A number of groups, including the Small Business Administration have gone 
further by urging EPA to withdraw the proposed rule in its entirety, citing its “direct and potentially costly 
impact on small businesses.”64  

Industry concern has been widespread. For example, the energy sector — particularly oil and gas 
producers — have asserted the Rule will impose significant operational and permitting costs, including 
requiring new Spill Prevention Control and Countermeasures Plans and new NPDES permits.65 Similarly, 
agriculture interests claim that the Rule will impose a significant economic burden and interfere with 
farmers’ private property rights.66  

In light of the controversy surrounding the Rule, the Final Rule faces a number of political and legal 
challenges. On May 12, 2015, the House of Representatives passed the Regulatory Integrity Protection 
Act, which would require EPA and the Corps to withdraw the regulation within 30 days and draft a new 
rule.67 In the Senate, Senator Rand Paul (R-Ky.) previously introduced the Defense of Environment and 
Property Act in April 2015, which also would block the Final Rule.68 Separately, Senator John Barrasso 
(R-WY) — with bipartisan support from Democratic Senators — introduced a bill that would require EPA 
to issue a revised rule that would exclude from the WOTUS definition categories of waters that are 
covered by the Final Rule.69 The future of this pending legislation is uncertain, however, especially the 
likelihood of a Presidential veto. 

The Final Rule will likely face a number of legal challenges as well. Legal challenges are likely to attack 
the Final Rule from a number of perspectives, including, among others, that (1) the Final Rule exceeds 
the bounds of the Constitution’s Commerce Clause because it regulates activities with little or no effect on 
interstate commerce; (2) the Final Rule’s regulation of isolated waters reads “navigable” out of “navigable 
waters,” and thus exceeds the limits of the CWA and is inconsistent with the Supreme Court’s 
interpretation of the CWA; (3) the Final Rule’s reliance on the “significant nexus” concept is improper 
given its underpinning comes from the concurrence of only one Supreme Court Justice (Justice Kennedy 
in Rapanos v. United States); (4) the Final Rule improperly asserts jurisdiction over dry land, when the 
Supreme Court previously has limited CWA jurisdiction to, in addition to waters themselves, only wet 
lands adjacent to waters; and (5) various other challenges to the Final Rule under the Administrative 
Procedure Act alleging that the Final Rule is arbitrary and capricious. 

Conclusion 
The Final Rule will become effective 60 days following its publication in the Federal Register. Publication 
had not occurred as of the date of this Client Alert, but is expected shortly. Whether Congressional 
opponents will be successful in blocking or further delaying the Rule’s implementation remains to be 
seen. Property owners and users — including farmers and ranchers, mining and energy companies, real 
estate developers, utilities and others — should begin to prepare now to anticipate how the Final Rule 
might affect them. Latham & Watkins will continue to track implementation of the Clean Water Rule. 
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