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NOTI CE 
This opinion is subject to further 
editing and modification.  The final 
version will appear in the bound 
volume of the official reports.   
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REVI EW of  a deci s i on of  t he Cour t  of  Appeal s.   Affirmed.   

 

¶1 ANNETTE KI NGSLAND ZI EGLER,  J.    Thi s i s a r evi ew of  a 

publ i shed deci s i on of  t he cour t  of  appeal s,  260 Nor t h 12t h 

St r eet ,  LLC v.  Wi sconsi n DOT,  2010 WI  App 138,  329 Wi s.  2d 748,  

792 N. W. 2d 572,  t hat  af f i r med a j udgment  ent er ed by t he 
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Mi l waukee Count y Ci r cui t  Cour t 1 on a j ur y ver di ct  i n f avor  of  260 

Nor t h 12t h St r eet ,  LLC and Basi l  E.  Ryan,  Jr .  ( col l ect i vel y,  

Ryan) .    

¶2 Pur suant  t o i t s  power  of  emi nent  domai n,  t he Wi sconsi n 

Depar t ment  of  Tr anspor t at i on ( DOT)  acqui r ed Ryan' s pr oper t y as 

par t  of  a pl an t o r econst r uct  a maj or  f r eeway i nt er change i n 

downt own Mi l waukee,  commonl y known as t he Mar quet t e I nt er change.   

A j ur y awar ded Ryan $2, 001, 725 as j ust  compensat i on f or  t he 

t aki ng of  hi s pr oper t y.   Over  Ryan' s obj ect i on,  t he j ur y was 

pr esent ed evi dence concer ni ng t he envi r onment al  cont ami nat i on of  

Ryan' s pr oper t y and t he cost  t o r emedi at e i t .  

¶3 Ryan moved t he ci r cui t  cour t  f or  a j udgment  

not wi t hst andi ng t he ver di ct  or ,  al t er nat i vel y,  f or  a new t r i al ,  

mai nt ai ni ng t hat  evi dence of  envi r onment al  cont ami nat i on and of  

r emedi at i on cost s ar e i nadmi ssi bl e i n condemnat i on pr oceedi ngs 

as a mat t er  of  l aw.   I n addi t i on,  Ryan ar gued t hat  t he c i r cui t  

cour t  er r oneousl y exer ci sed i t s di scr et i on when i t  ( 1)  admi t t ed 

specul at i ve t est i mony by t he DOT' s appr ai ser ,  ( 2)  excl uded 

                                                 
1 The Honor abl e Fr anci s T.  Wasi el ewski  pr esi ded over  t hi s 

case f r om t he f i l i ng of  t he Wi s.  St at .  § 32. 05( 11)  ( 2005- 06)  
appeal  on June 22,  2005,  unt i l  August  1,  2007,  when t he case was 
t r ansf er r ed t o t he Honor abl e Mi chael  B.  Br ennan because of  
j udi c i al  r ot at i on.   Judge Br ennan pr esi ded over  many of  t he 
pr oceedi ngs per t ai ni ng t o t he i nst ant  appeal ,  i ncl udi ng t he pr e-
t r i al  mot i ons and t he j ur y t r i al .   On December  1,  2008,  t he case 
was t r ansf er r ed t o t he Honor abl e Wi l l i am Sosnay who ent er ed t he 
j udgment .  

Al l  subsequent  r ef er ences t o t he Wi sconsi n St at ut es ar e t o 
t he 2005- 06 ver si on unl ess ot her wi se i ndi cat ed.  
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Ryan' s exper t  wi t nesses,  and ( 3)  r ej ect ed Ryan' s  pr oposed j ur y  

i nst r uct i ons.    

¶4 The ci r cui t  cour t  deni ed Ryan' s mot i on and ent er ed 

j udgment  on t he j ur y ver di ct .   The cour t  of  appeal s af f i r med.  

¶5 We gr ant ed Ryan' s pet i t i on f or  r evi ew and now af f i r m.  

¶6 Thi s case pr esent s t he f ol l owi ng f our  i ssues:  

( 1)  Ar e evi dence of  envi r onment al  cont ami nat i on and of  

r emedi at i on cost s admi ssi bl e i n condemnat i on 

pr oceedi ngs under  Wi s.  St at .  ch.  32? 

( 2)  Assumi ng evi dence of  envi r onment al  cont ami nat i on and 

of  r emedi at i on cost s wer e admi ss i bl e i n t hi s case,  di d 

t he c i r cui t  cour t  er r oneousl y exer ci se i t s di scr et i on 

when i t  admi t t ed at  t r i al  t est i mony by t he DOT' s 

appr ai ser  over  Ryan' s obj ect i on t hat  t he t est i mony was 

specul at i ve? 

( 3)  Di d t he ci r cui t  cour t  er r oneousl y exer ci se i t s 

di scr et i on when i t  excl uded Ryan' s exper t  wi t nesses as 

a r esul t  of  Ryan' s f ai l ur e t o t i mel y di scl ose t he 

wi t nesses i n accor dance wi t h t he cour t ' s  schedul i ng 

or der ? 

( 4)  Di d t he ci r cui t  cour t  er r oneousl y exer ci se i t s 

di scr et i on when i t  r ej ect ed Ryan' s pr oposed j ur y 

i nst r uct i ons i n f avor  of  t he st andar d j ur y i nst r uct i on 

on f ai r  mar ket  val ue i n t he case of  a t ot al  t aki ng? 

¶7 Fi r st ,  we concl ude t hat  evi dence of  envi r onment al  

cont ami nat i on and of  r emedi at i on cost s ar e admi ssi bl e i n 

condemnat i on pr oceedi ngs under  Wi s.  St at .  ch.  32,  subj ect  t o t he 
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c i r cui t  cour t ' s  br oad di scr et i on.   Such evi dence i s admi ssi bl e 

i n condemnat i on pr oceedi ngs i n t he c i r cui t  cour t ' s  di scr et i on so 

l ong as i t  i s  r el evant  t o t he f ai r  mar ket  val ue of  t he pr oper t y.   

A pr oper t y ' s envi r onment al  cont ami nat i on and t he cost s t o 

r emedi at e i t  ar e r el evant  t o t he pr oper t y ' s f ai r  mar ket  val ue i f  

t hey woul d i nf l uence a pr udent  pur chaser  who i s wi l l i ng and 

abl e,  but  not  obl i ged,  t o buy t he pr oper t y.    

¶8 We emphasi ze t hat  our  hol di ng speaks onl y t o a ci r cui t  

cour t ' s  di scr et i onar y aut hor i t y t o admi t  evi dence of  

envi r onment al  cont ami nat i on and of  r emedi at i on cost s i n 

condemnat i on pr oceedi ngs.   We t ake no posi t i on on how t he 

admi ssi on of  such evi dence i n a condemnat i on pr oceedi ng may 

af f ect  t he pr oper t y owner  i n a f ut ur e envi r onment al  act i on,  i f  

one shoul d occur .  

¶9 Second,  we concl ude t hat  t he c i r cui t  cour t  

appr opr i at el y exer ci sed i t s di scr et i on when i t  admi t t ed at  t r i al  

t est i mony by t he DOT' s appr ai ser  over  Ryan' s obj ect i on t hat  t he 

t est i mony was specul at i ve.   Ryan does not  t ake i ssue wi t h t he 

appr ai ser ' s qual i f i cat i ons or  t he r el evance of  hi s t est i mony;  

r at her ,  Ryan obj ect s t o t he met hod by whi ch t he appr ai ser  val ued 

Ryan' s pr oper t y.   However ,  any f l aws i n t he appr ai ser ' s 

met hodol ogy pr oper l y went  t o t he wei ght  of  hi s t est i mony,  not  

i t s admi ssi bi l i t y .  

¶10 Thi r d,  we concl ude t hat  t he c i r cui t  cour t  

appr opr i at el y exer ci sed i t s di scr et i on when i t  excl uded Ryan' s 

exper t  wi t nesses as a r esul t  of  Ryan' s f ai l ur e t o t i mel y 

di scl ose t he wi t nesses i n accor dance wi t h t he cour t ' s  schedul i ng 
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or der .   The ci r cui t  cour t  act ed under  i t s expr ess st at ut or y 

aut hor i t y t o sanct i on Ryan and made a r easoned deci s i on t o 

excl ude t he exper t  wi t nesses af t er  car ef ul l y consi der i ng t he 

f act s of  r ecor d.  

¶11 Four t h and f i nal l y,  we concl ude t hat  t he c i r cui t  cour t  

appr opr i at el y exer ci sed i t s di scr et i on when i t  r ej ect ed Ryan' s 

pr oposed j ur y i nst r uct i ons i n f avor  of  t he st andar d j ur y  

i nst r uct i on on f ai r  mar ket  val ue i n t he case of  a t ot al  t aki ng.   

Ryan' s bal d asser t i on t hat  t he gi ven j ur y i nst r uct i ons wer e 

i nsuf f i c i ent  does not  meet  t he st andar d f or  r ever sal .  

I .  FACTUAL BACKGROUND 

¶12 Pur suant  t o i t s  power  of  emi nent  domai n under  Wi s.  

St at .  § 32. 05,  t he DOT acqui r ed Ryan' s pr oper t y as par t  of  a 

pl an t o r econst r uct  t he Mar quet t e I nt er change.   Exer ci s i ng hi s  

r i ght  under  § 32. 05( 2) ( b) ,  Ryan obt ai ned hi s own appr ai sal  of  

hi s pr oper t y,  compl et ed by Wi sconsi n- cer t i f i ed gener al  appr ai ser  

Lawr ence R.  Ni chol son ( Ni chol son) .   Ni chol son val ued Ryan' s 

pr oper t y at  $3, 497, 000.   However ,  based upon i t s  own appr ai sal ,  

t he DOT of f er ed Ryan compensat i on of  $1, 348, 000.   See 

§ 32. 05( 3) .   Ryan r ej ect ed t he DOT' s of f er .   Consequent l y,  on 

Mar ch 30,  2005,  t he DOT r ecor ded i n t he of f i ce of  t he Regi st er  

of  Deeds of  Mi l waukee Count y an awar d of  damages equal  t o t he 

j ur i sdi ct i onal  of f er  and t ook Ryan' s pr oper t y.   See § 32. 05( 7) .  

I I .  PROCEDURAL POSTURE 

¶13 On June 22,  2005,  pur suant  t o Wi s.  St at .  § 32. 05( 11) ,  

Ryan appeal ed t he DOT' s awar d of  damages t o t he Mi l waukee Count y 

Ci r cui t  Cour t .   The sol e i ssue on appeal  was t he amount  of  j ust  
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compensat i on owed t o Ryan by t he DOT,  as det er mi ned by a j ur y.   

See § 32. 05( 11) .  

¶14 On December  13,  2005,  t he Honor abl e Fr anci s T.  

Wasi el ewski  conduct ed t he case' s f i r st  schedul i ng conf er ence.   

Ryan' s counsel ,  At t or ney Al an Mar cuvi t z,  was pr esent .   Judge 

Wasi el ewski  i ssued a schedul i ng or der ,  whi ch,  i nt er  al i a,  set  

Febr uar y 15,  2006,  as t he dat e by whi ch Ryan was r equi r ed t o 

di scl ose hi s wi t nesses,  i ncl udi ng exper t s. 2  The or der  expl i c i t l y  

pr ovi ded,  i n bol d- f aced t ype,  " Wi t nesses not  t i mel y named and 

descr i bed shal l  not  be cal l ed as wi t nesses at  t r i al ,  except  f or  

good cause shown. "  

¶15 Adher i ng t o t he schedul i ng or der ,  Ryan submi t t ed hi s 

l i s t  of  wi t nesses on Febr uar y 15,  2006.   Hi s l i s t  di scl osed t wo 

exper t  wi t nesses:  Ni chol son and an unnamed " Sur veyor / Engi neer "  

f r om Kapur  & Associ at es.   I n addi t i on,  at  t he end of  hi s wi t ness 

l i s t ,  Ryan " r eser ve[ d]  t he r i ght  .  .  .  t o name wi t nesses t o be 

cal l ed i n r ebut t al  i ncl udi ng,  but  not  l i mi t ed t o"  appr ai ser s 

St uar t  M.  Fr i t z and Mar k A.  At hanas.  

                                                 
2 Speci f i cal l y,  par agr aph 2 of  t he schedul i ng or der  st at ed:   

Counsel  shal l  pr ovi de i n wr i t i ng t o opposi ng counsel :  
( a)  t he name and addr esses of  l ay wi t nesses ( wi t h a 
br i ef  st at ement  as t o t hei r  t est i mony) ;  ( b)  t he names,  
addr esses,  and r esumes t oget her  wi t h a wr i t t en r epor t  
f or  each exper t  named;  [ Fai l ur e t o pr ov i de a 
per manency r epor t  f r om a wi t ness shal l  pr ecl ude t hat  
wi t ness f r om expr essi ng an opi ni on r egar di ng 
per manency,  except  f or  good cause. ]  and ( c)  an 
i t emi zed st at ement  of  damages cl ai med,  i ncl udi ng any 
speci al  damage cl ai ms and per manency,  on or  bef or e  

Feb.  15,  2006 by Pl ai nt i f f  .  .  .  .  
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¶16 On May 8,  2006,  t he DOT f i l ed i t s l i s t  of  wi t nesses.   

The DOT named 17 exper t  wi t nesses,  i ncl udi ng Wi sconsi n- cer t i f i ed 

gener al  appr ai ser  Scot t  L.  MacWi l l i ams ( MacWi l l i ams)  and 

pr of essi onal  engi neer  and geol ogi st  Kennet h S.  Wade ( Wade) .   The 

DOT expl ai ned t hat  MacWi l l i ams was expect ed t o t est i f y as t o t he 

val ue of  Ryan' s pr oper t y,  and Wade was expect ed t o t est i f y as t o 

t he di scover y of  envi r onment al  cont ami nat i on on Ryan' s pr oper t y  

and t he est i mat ed cost s of  r emedi at i on.   At  t hat  t i me,  t he DOT 

ser ved upon Ryan copi es of  bot h MacWi l l i ams'  appr ai sal  r epor t  

and Wade' s memor andum.  

¶17 Ni chol son and MacWi l l i ams wer e deposed on Jul y 12,  

2006,  and August  30,  2006,  r espect i vel y.   Ni chol son t est i f i ed 

t hat  hi s appr ai sal  of  Ryan' s pr oper t y assumed t hat  t he pr oper t y 

was envi r onment al l y c l ean.   St i l l ,  Ni chol son conceded t hat  a 

pr udent  buyer  of  pr oper t y woul d deduct  f r om hi s or  her  of f er  

pr i ce t he cost  t o r emedi at e any envi r onment al  cont ami nat i on.   

MacWi l l i ams,  i n t ur n,  conf i r med t hat  hi s appr ai sal  of  Ryan' s 

pr oper t y i ncl uded a deduct i on f or  envi r onment al  cont ami nat i on 

and t he est i mat ed cost s of  r emedi at i on.  

¶18 On May 23,  2007,  not i ce was sent  t o t he par t i es t hat  

ef f ect i ve August  1,  2007,  t he case woul d be t r ansf er r ed t o t he 

Honor abl e Mi chael  B.  Br ennan because of  j udi c i al  r ot at i on.   Soon 

af t er  August  1,  2007,  At t or ney Mar cuvi t z i nf or med Judge Br ennan 

t hat  he i nt ended t o wi t hdr aw as Ryan' s counsel .   Based on t hat  

i nf or mat i on,  on August  27,  2007,  Judge Br ennan suspended t he 

cour t ' s  schedul i ng or der ,  pendi ng t he r esol ut i on of  t he st at us 

of  Ryan' s counsel .   However ,  t he cour t ' s  or der  speci f i cal l y 
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pr ovi ded,  " I t  i s  t he pr esent  under st andi ng of  t he Cour t  t hat  t he 

deadl i nes f or  di scl osur e of  l ay and exper t  wi t nesses,  whi ch 

deadl i nes have been met  i n t hi s  mat t er ,  wi l l  not  be r eset  at  

[ t he]  new schedul i ng conf er ence. "  

¶19 On Oct ober  4,  2007,  t he c i r cui t  cour t  gr ant ed At t or ney 

Mar cuvi t z ' s mot i on t o wi t hdr aw as Ryan' s counsel .   By t hat  t i me,  

Ryan had yet  t o secur e new counsel .  

¶20 On Januar y 10,  2008,  t he c i r cui t  cour t  hel d a st at us 

conf er ence and i ssued an amended schedul i ng or der .   The or der ,  

i n r el evant  par t ,  set  Mar ch 15,  2008,  as t he dat e by whi ch Ryan 

was r equi r ed t o r espond t o wr i t t en di scover y r equest s;  May 15,  

2008,  as t he dat e by whi ch t he par t i es had t o f i l e any 

di sposi t i ve mot i ons;  and June 30,  2008,  as t he dat e by whi ch 

di scover y had t o be compl et ed.   The or der  di d not ,  however ,  

amend Ryan' s deadl i ne f or  di scl osur e of  wi t nesses.  

¶21 On Mar ch 17,  2008,  Ryan r et ai ned At t or ney Dan 

Bi er sdor f  as hi s new counsel .   Subsequent l y,  Ryan and t he DOT 

r eached a st i pul at i on t hat  Ryan woul d have an addi t i onal  t hr ee 

weeks t o r espond t o wr i t t en di scover y r equest s .   The ci r cui t  

cour t  appr oved t he par t i es '  st i pul at i on and amended t he 

schedul i ng or der  accor di ngl y.   Agai n,  t he cour t ' s  or der  di d not  

amend Ryan' s deadl i ne f or  di scl osur e of  wi t nesses.  

¶22 On May 15,  2008,  Ryan f i l ed a mot i on f or  par t i al  

summar y j udgment , 3 seeki ng t o excl ude f r om t r i al  any evi dence 

                                                 
3 Whi l e Ryan r ef er r ed t o hi s mot i on as a mot i on f or  par t i al  

summar y j udgment ,  t he mot i on mor e accur at el y f unct i oned as a 
mot i on i n l i mi ne.  
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concer ni ng t he i mpact  of  envi r onment al  cont ami nat i on on t he 

val ue of  Ryan' s pr oper t y.   Rel y i ng on hi s r i ght  t o due pr ocess 

and t he concept  of  f undament al  f ai r ness,  Ryan ar gued t hat  

evi dence of  envi r onment al  cont ami nat i on and of  r emedi at i on cost s 

ar e i nadmi ssi bl e i n condemnat i on pr oceedi ngs as a mat t er  of  l aw.   

Speci f i cal l y,  Ryan al l eged t hat  admi t t i ng such evi dence 

i mpr oper l y subj ect s t he pr oper t y owner  t o a " doubl e- t ake, "  i n 

whi ch t he condemnor  acqui r es t he cont ami nat ed pr oper t y at  a 

di scount ed r at e whi l e st i l l  r et ai ni ng t he r i ght  t o pur sue t he 

r esponsi bl e par t y f or  c l eanup cost s.  

¶23 I n t he al t er nat i ve,  assumi ng evi dence of  envi r onment al  

cont ami nat i on and of  r emedi at i on cost s ar e admi ssi bl e i n 

condemnat i on pr oceedi ngs,  Ryan ar gued t hat  t he c i r cui t  cour t  

must  pr ecl ude MacWi l l i ams f r om t est i f y i ng on t he gr ounds t hat  

hi s appr ai sal  i s  specul at i ve.   I n par t i cul ar ,  Ryan mai nt ai ned 

t hat  MacWi l l i ams f ai l ed t o appl y t he pr oper  met hodol ogy f or  

val ui ng cont ami nat ed pr oper t i es as pr ovi ded by t he Uni f or m 

St andar ds of  Pr of essi onal  Appr ai sal  Pr act i ce ( USPAP) . 4  I n 

suppor t ,  Ryan r el i ed upon t he opi ni ons of  t wo exper t s,  cer t i f i ed 

                                                 
4 Mor e speci f i cal l y,  Ryan al l eged t hat  MacWi l l i ams f ai l ed t o 

appl y t he i mpai r ed anal ysi s met hodol ogy pr escr i bed by USPAP 
Advi sor y Opi ni on 9 ( AO- 9) ,  whi ch gover ns t he appr ai sal  of  r eal  
pr oper t y i mpact ed by envi r onment al  cont ami nat i on.   See gener al l y 
Appr ai sal  St andar ds Boar d,  USPAP:  AO- 9 ( 2010- 11) ,  
ht t p: / / www. uspap. or g/ AO/ ao01_10/ ao_09. ht m ( l ast  v i s i t ed Dec.  19,  
2011) .   Accor di ng t o Ryan,  AO- 9 pr ovi des t hat  an appr ai ser  must  
f i r st  det er mi ne t he cl ean,  uncont ami nat ed val ue of  t he pr oper t y 
and t hen make deduct i ons f or  t hr ee component s of  cont ami nat i on:  
cost  ef f ect s ( t he cost s of  r emedi at i on) ,  use ef f ect s ( t he 
ef f ect s on si t e usabi l i t y) ,  and r i sks ef f ect s ( st i gma) .  
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gener al  appr ai ser  Jason Messner  ( Messner )  and pr of essi onal  

engi neer  Joe Mi chael chuck ( Mi chael chuck) .  

¶24 Fi ve days l at er ,  on May 20,  2008,  t he DOT moved t he 

ci r cui t  cour t  t o excl ude Ryan' s newl y di scl osed exper t  wi t nesses 

on t he gr ounds t hat  nei t her  Messner  nor  Mi chael chuck wer e named 

i n Ryan' s Febr uar y 15,  2006,  wi t ness l i s t .  

¶25 I n opposi t i on t o t he DOT' s mot i on,  Ryan asser t ed t hat  

he per mi ssi bl y r et ai ned Messner  and Mi chael chuck t o r ebut  

MacWi l l i ams'  t est i mony.   Ryan not ed t hat  t he schedul i ng or der  

was si l ent  as t o r ebut t al  wi t nesses speci f i cal l y ,  and,  mor eover ,  

he expr essl y r eser ved t he r i ght  t o name r ebut t al  wi t nesses.   I n 

any event ,  Ryan ar gued,  t he r el evance of  Messner  and 

Mi chael chuck' s t est i mony out wei ghs any pr ej udi ce suf f er ed by t he 

DOT.   

¶26 On June 4,  2008,  t he c i r cui t  cour t  hel d a hear i ng and 

gr ant ed t he DOT' s mot i on t o excl ude Messner  and Mi chael chuck as 

a r esul t  of  t hei r  unt i mel y di scl osur e.   Act i ng pur suant  t o Wi s.  

St at .  §§ 802. 10,  804. 12( 2) ,  and 805. 03,  t he c i r cui t  cour t  

concl uded t hat  Ryan f ai l ed t o demonst r at e good cause f or  r el i ef  

f r om t he schedul i ng or der .   I n a l engt hy or al  r ul i ng,  t he cour t  

r easoned t hat  i t s August  27,  2007,  or der  memor i al i zed t he 

par t i es '  agr eement  not  t o amend t hei r  r espect i ve deadl i nes f or  

t he di scl osur e of  wi t nesses,  and Ryan never  sought  l eave t o add 

any wi t nesses.   Fur t her mor e,  t he c i r cui t  cour t  det er mi ned t hat  

per mi t t i ng Messner  and Mi chael chuck t o t est i f y woul d 

subst ant i al l y  pr ej udi ce t he DOT because di scover y was set  t o 

c l ose,  and t he DOT woul d have t o r adi cal l y al t er  i t s  def ense 
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st r at egy.   Conver sel y,  t he cour t  expl ai ned,  excl udi ng Messner  

and Mi chael chuck woul d r esul t  i n onl y mi nor  pr ej udi ce t o Ryan 

si nce he had al r eady submi t t ed a compr ehensi ve wi t ness l i s t  wi t h 

an eye t owar ds t r i al .  

¶27 Ryan moved f or  r econsi der at i on,  whi ch t he ci r cui t  

cour t  deni ed on Jul y 22,  2008.   On t hat  same dat e,  t he c i r cui t  

cour t  al so deni ed Ryan' s mot i on f or  par t i al  summar y j udgment .   

Per suaded by t he Connect i cut  Supr eme Cour t ' s  deci s i on i n 

Nor t heast  CT Economi c Al l i ance,  I nc.  v.  ATC Par t ner shi p,  776 

A. 2d 1068 ( Conn.  2001) ,  t he c i r cui t  cour t  concl uded t hat  

evi dence of  envi r onment al  cont ami nat i on and of  r emedi at i on cost s 

ar e admi ssi bl e i n condemnat i on pr oceedi ngs because t hey bear  on 

t he f ai r  mar ket  val ue of  t he subj ect  pr oper t y:  " Excl udi ng 

cont ami nat i on evi dence as t he Connect i cut  Cour t  poi nt s 

out  .  .  .  woul d l i kel y r esul t  i n a f i c t i onal  pr oper t y val ue,  a 

r esul t  t hat  woul d be i nconsi st ent  wi t h t he pr i nci pl es by whi ch 

j ust  compensat i on i s cal cul at ed. "   The ci r cui t  cour t  f ur t her  

r ej ect ed Ryan' s ar gument  t hat  MacWi l l i ams shoul d be pr ecl uded 

f r om t est i f y i ng,  r easoni ng t hat  any f l aws i n MacWi l l i ams'  

met hodol ogy go t o t he wei ght  of  t he evi dence,  not  i t s 

admi ssi bi l i t y .  

¶28 The case pr oceeded t o a seven- day j ur y t r i al ,  

begi nni ng on August  25,  2008.   The j ur y was pr esent ed evi dence 

t hat  Ryan' s pr oper t y was l ocat ed i n Mi l waukee' s Menomonee 

Val l ey,  a l ar gel y abandoned i ndust r i al  ar ea cont ami nat ed wi t h 

pol l ut ant s,  i ncl udi ng l ead,  benzene,  ar seni c,  di esel  r ange 

or gani cs,  and pol ychl or i nat ed bi phenyl s.   Among ot her s,  



No.  2009AP1557   

 

12 
 

Ni chol son and MacWi l l i ams t est i f i ed as t o t he val ue of  Ryan' s 

pr oper t y,  t aki ng i nt o consi der at i on t he pr oper t y ' s envi r onment al  

cont ami nat i on and t he est i mat ed cost s of  r emedi at i on.   

¶29 The ci r cui t  cour t  r ej ect ed Ryan' s pr oposed j ur y 

i nst r uct i ons on r emedi at i on cost s and i mpai r ed ver sus uni mpai r ed 

mar ket  val ue and i nst ead pr ovi ded t o t he j ur y Wi s JI ——Ci vi l  

8100,  t he st andar d j ur y i nst r uct i on on f ai r  mar ket  val ue i n t he 

case of  a t ot al  t aki ng.   The speci al  ver di ct  asked t he j ur y t o 

det er mi ne t he f ai r  mar ket  val ue of  Ryan' s pr oper t y at  t he t i me 

of  t he t aki ng on Mar ch 30,  2005.   The j ur y answer ed,  $2, 001, 725.  

¶30 On Sept ember  22,  2008,  Ryan moved t he ci r cui t  cour t  

f or  a j udgment  not wi t hst andi ng t he ver di ct  or ,  al t er nat i vel y,  

f or  a new t r i al ,  r ai s i ng t he same i ssues as ar gued i n hi s pr e-

t r i al  mot i ons.   The ci r cui t  cour t  deni ed Ryan' s mot i on.  

¶31 On Apr i l  30,  2009,  t he Honor abl e Wi l l i am Sosnay 

ent er ed j udgment  on t he j ur y ver di ct  and awar ded Ryan $653, 725 

i n damages,  t he di f f er ence bet ween t he j ur y ver di ct  and t he 

Mar ch 30,  2005,  awar d of  damages;  $268, 000 i n at t or ney' s f ees;  

and $48, 019. 40 i n cost s.  

¶32 Ryan appeal ed f r om t he j udgment ,  and t he cour t  of  

appeal s af f i r med.   260 N.  12t h St . ,  329 Wi s.  2d 748.   Fi r st ,  t he 

cour t  of  appeal s concl uded t hat  evi dence of  envi r onment al  

cont ami nat i on and of  r emedi at i on cost s ar e admi ssi bl e i n 

condemnat i on pr oceedi ngs under  Wi s.  St at .  ch.  32.   I d. ,  ¶23.   

The cour t  r easoned t hat  " [ e] nvi r onment al  cont ami nat i on and t he 

need t o r emedi at e t he cont ami nat i on i s r el evant  t o f ai r  mar ket  
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val ue and,  t her ef or e,  i t  i s  r el evant  t o a det er mi nat i on of  j ust  

compensat i on pur suant  t o Wi s.  St at .  § 32. 09( 5) ( a) . "   I d.  

¶33 Second,  t he cour t  of  appeal s det er mi ned t hat  t he 

c i r cui t  cour t  appr opr i at el y exer ci sed i t s di scr et i on when i t  

excl uded Messner  and Mi chael chuck.   I d. ,  ¶38.   As a pr el i mi nar y 

mat t er ,  t he cour t  of  appeal s agr eed wi t h t he c i r cui t  cour t  t hat  

Ryan vi ol at ed t he schedul i ng or der  by hi s unt i mel y di scl osur e of  

Messner  and Mi chael chuck.   I d. ,  ¶33.   Fur t her mor e,  t he cour t  of  

appeal s f ound no r eason t o di st ur b t he c i r cui t  cour t ' s  

di scr et i onar y deci s i on t o excl ude t he t wo exper t  wi t nesses,  

not i ng t hat  t he c i r cui t  cour t  car ef ul l y bal anced t he pur por t ed 

r el evance of  t he t est i mony agai nst  t he t hr eat  of  subst ant i al  

pr ej udi ce t o t he DOT.   See i d. ,  ¶34.  

¶34 Thi r d,  t he cour t  of  appeal s r ej ect ed Ryan' s ar gument  

t hat  t he c i r cui t  cour t  er r oneousl y admi t t ed MacWi l l i ams'  

t est i mony.   I d. ,  ¶41.   The cour t  of  appeal s expl ai ned t hat  

Ryan' s chal l enges t o MacWi l l i ams'  met hodol ogy went  t o t he wei ght  

of  t he t est i mony,  not  i t s admi ssi bi l i t y .   I d. ,  ¶40.   As t he 

cour t  of  appeal s poi nt ed out ,  t he j ur y was abl e t o consi der  any 

f l aws i n MacWi l l i ams'  appr ai sal  t hr ough Ryan' s cr oss-

exami nat i on.   I d. ,  ¶41.  

¶35 Fi nal l y,  t he cour t  of  appeal s  decl i ned t o addr ess 

Ryan' s c l ai m t hat  t he c i r cui t  cour t  er r oneousl y r ej ect ed hi s 

pr oposed j ur y i nst r uct i ons,  r easoni ng t hat  Ryan' s br i ef  was 

devoi d of  any expl anat i on as t o how t he j ur y was mi sl ed by t he 

i nst r uct i on act ual l y gi ven.   I d. ,  ¶43.  
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¶36 Ryan pet i t i oned t hi s cour t  f or  r evi ew,  whi ch we 

gr ant ed on Mar ch 16,  2011.   We now af f i r m.  

I I I .  STANDARD OF REVI EW 

¶37 The f our  i ssues i n t hi s case i mpl i cat e var i ed 

st andar ds of  r evi ew.   We di scuss t hem by i ssue.  

¶38 Fi r st ,  we must  det er mi ne whet her  t he c i r cui t  cour t  

appr opr i at el y admi t t ed at  t r i al  evi dence concer ni ng t he 

envi r onment al  cont ami nat i on of  Ryan' s pr oper t y and t he cost  t o 

r emedi at e i t .   " ' The admi ssi on of  evi dence t ouchi ng upon t he 

val ue of  pr oper t y appr opr i at ed i n condemnat i on cases must  be 

l ef t  l ar gel y t o t he di scr et i on of  t he t r i al  j udge. ' "   Leat hem 

Smi t h Lodge,  I nc.  v.  St at e,  94 Wi s.  2d 406,  409,  288 N. W. 2d 808 

( 1980)  ( quot i ng 5 Ni chol s on Emi nent  Domai n,  § 18. 1[ 3] ,  at  18-

38- 40) ;  see al so Ar ent s v.  ANR Pi pel i ne Co. ,  2005 WI  App 61,  

¶12,  281 Wi s.  2d 173,  696 N. W. 2d 194.   We wi l l  not  di st ur b a 

c i r cui t  cour t ' s  deci s i on t o admi t  evi dence unl ess t he cour t  

er r oneousl y exer ci sed i t s di scr et i on.   St at e v.  Ri nger ,  2010 WI  

69,  ¶24,  326 Wi s.  2d 351,  785 N. W. 2d 448.   A c i r cui t  cour t  

er r oneousl y exer ci ses i t s di scr et i on i f  i t  appl i es an i mpr oper  

l egal  st andar d or  makes a deci s i on not  r easonabl y suppor t ed by 

t he f act s of  r ecor d.   I d.    

¶39 I n t hi s case,  Ryan ar gues t hat  t he c i r cui t  cour t  er r ed 

as a mat t er  of  l aw when i t  admi t t ed at  t r i al  evi dence of  

envi r onment al  cont ami nat i on and of  r emedi at i on cost s.   Whet her  

such evi dence i s  i nadmi ssi bl e i n condemnat i on pr oceedi ngs as a 

mat t er  of  l aw r equi r es us t o i nt er pr et  and appl y Wi s.  St at .  ch.  

32.   St at ut or y i nt er pr et at i on and appl i cat i on pr esent  quest i ons 
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of  l aw t hat  we r evi ew de novo whi l e benef i t i ng f r om t he anal yses 

of  t he cour t  of  appeal s and ci r cui t  cour t .   E- L Ent er s. ,  I nc.  v.  

Mi l waukee Met r o.  Sewer age Di st . ,  2010 WI  58,  ¶20,  326 

Wi s.  2d 82,  785 N. W. 2d 409.  

¶40 Second,  assumi ng evi dence of  envi r onment al  

cont ami nat i on and of  r emedi at i on cost s wer e admi ssi bl e i n t hi s  

case,  we must  det er mi ne whet her  t he c i r cui t  cour t  appr opr i at el y 

admi t t ed at  t r i al  MacWi l l i ams'  t est i mony.   Li ke t he deci s i on t o 

admi t  evi dence,  t he deci s i on t o admi t  exper t  t est i mony i s 

r evi ewed under  t he st andar d of  er r oneous exer ci se of  di scr et i on.   

See Hoekst r a v.  Guar di an Pi pel i ne,  LLC,  2006 WI  App 245,  ¶14,  

298 Wi s.  2d 165,  726 N. W. 2d 648;  Ar ent s,  281 Wi s.  2d 173,  ¶13.  

¶41 Thi r d,  we must  det er mi ne whet her  t he c i r cui t  cour t  

appr opr i at el y excl uded Messner  and Mi chael chuck.   A c i r cui t  

cour t ' s  deci s i on t o i mpose sanct i ons f or  a v i ol at i on of  t he 

cour t ' s  schedul i ng or der ,  and t he deci s i on of  whi ch sanct i on t o 

i mpose,  i s,  agai n,  wi t hi n t he c i r cui t  cour t ' s  sound di scr et i on.   

Hef t y v.  St r i ckhouser ,  2008 WI  96,  ¶28,  312 Wi s.  2d 530,  752 

N. W. 2d 820.  

¶42 The f our t h and f i nal  i ssue r el at es t o t he c i r cui t  

cour t ' s  deci s i on t o r ej ect  Ryan' s pr oposed j ur y i nst r uct i ons.   

The deci s i on of  whi ch j ur y i nst r uct i ons t o gi ve i s al so 

di scr et i onar y.   See St at e v.  Bur r i s,  2011 WI  32,  ¶24,  333 

Wi s.  2d 87,  797 N. W. 2d 430;  Kol pi n v.  Pi oneer  Power  & Li ght  Co. ,  

162 Wi s.  2d 1,  32,  469 N. W. 2d 595 ( 1991) .  

I V.  ANALYSI S 
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A.  Admi ssi on of  Evi dence of  Envi r onment al  Cont ami nat i on 
and of  Remedi at i on Cost s 

¶43 The Taki ngs Cl ause of  t he Fi f t h Amendment  of  t he 

Uni t ed St at es Const i t ut i on,  made appl i cabl e t o t he St at es 

t hr ough t he Four t eent h Amendment ,  see Li ngl e v.  Chevr on U. S. A.  

I nc. ,  544 U. S.  528,  536 ( 2005)  ( c i t i ng Chi cago,  Bur l i ngt on & 

Qui ncy R. R.  Co.  v.  Ci t y of  Chi cago,  166 U. S.  226 ( 1897) ) ,  

mandat es t hat  pr i vat e pr oper t y shal l  not  " be t aken f or  publ i c 

use,  wi t hout  j ust  compensat i on. "   Si mi l ar l y,  Ar t i c l e I ,  Sect i on 

13 of  t he Wi sconsi n Const i t ut i on pr ovi des t hat  " [ t ] he pr oper t y  

of  no per son shal l  be t aken f or  publ i c use wi t hout  j ust  

compensat i on t her ef or . "   See al so E- L Ent er s. ,  326 Wi s.  2d 82,  

¶21;  Ci t y of  Mi l waukee Post  No.  2874 Vet er ans of  For ei gn War s of  

t he U. S.  v.  Redevel opment  Aut h.  of  Mi l waukee,  2009 WI  84,  ¶35,  

319 Wi s.  2d 553,  768 N. W. 2d 749.   As t he t ext  of  t hose 

pr ovi s i ons make cl ear ,  t he f eder al  and st at e const i t ut i ons do 

not  pr ohi bi t  t he t aki ng of  pr i vat e pr oper t y f or  publ i c use but  

r at her  " ' pl ace[ ]  a condi t i on on t he exer ci se of  t hat  power . ' "   

Li ngl e,  544 U. S.  at  536 ( quot i ng Fi r st  Engl i sh Evangel i cal  

Lut her an Chur ch of  Gl endal e v.  Cnt y.  of  Los Angel es,  Cal . ,  482 

U. S.  304,  314 ( 1987) ) .   Namel y,  t he gover nment  must  j ust l y 

compensat e t he pr oper t y owner  f or  t he t aki ng.   See i d.  at  537.  

¶44 Wi sconsi n St at .  § 32. 09 codi f i es t he const i t ut i onal  

r equi r ement  t hat  a pr oper t y owner  r ecei ve j ust  compensat i on f or  

t he t aki ng of  hi s or  her  pr oper t y.   Because § 32. 09 i s a st at ut e 

i nt ended t o benef i t  an owner  whose pr oper t y i s t aken agai nst  hi s 

or  her  wi l l ,  we af f or d i t  l i ber al  const r uct i on.   See Spi egel ber g 
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v.  St at e,  2006 WI  75,  ¶31,  291 Wi s.  2d 601,  717 N. W. 2d 641;  

St andar d Theat r es,  I nc.  v.  DOT,  118 Wi s.  2d 730,  742- 43,  349 

N. W. 2d 661 ( 1984) .  

¶45 Wi sconsi n St at .  § 32. 09( 1)  pr ovi des,  i n r el evant  par t ,  

t hat  " [ t ] he compensat i on so det er mi ned .  .  .  shal l  be as of  t he 

dat e of  eval uat i on as f i xed by s.  32. 05( 7) ( c)  .  .  .  . "   

Wi sconsi n St at .  § 32. 05( 7) ( c) ,  i n t ur n,  def i nes t he " dat e of  

eval uat i on, "  or  t he " dat e of  t ak i ng, "  as t he dat e on whi ch t he 

condemnor  r ecor ds i t s awar d of  damages i n t he of f i ce of  t he 

r egi st er  of  deeds of  t he count y wher ei n t he pr oper t y i s l ocat ed.    

¶46 I n addi t i on,  i n t he case of  a t ot al  t aki ng,  as i s t he 

case wi t h Ryan' s pr oper t y,  Wi s.  St at .  § 32. 09( 5) ( a)  pr ovi des 

t hat  " t he condemnor  shal l  pay t he f ai r  mar ket  val ue of  t he 

pr oper t y t aken .  .  .  . "    

¶47 " Fai r  mar ket  val ue"  i s wel l - def i ned by our  case l aw.   

" Fai r  mar ket  val ue i s ' t he amount  f or  whi ch t he pr oper t y coul d 

be sol d i n t he mar ket  on a sal e by an owner  wi l l i ng,  but  not  

compel l ed,  t o sel l ,  and t o a pur chaser  wi l l i ng and abl e,  but  not  

obl i ged,  t o buy. ' "   Spi egel ber g,  291 Wi s.  2d 601,  ¶21 ( quot i ng 

Pi nczkowski  v.  Mi l waukee Cnt y. ,  2005 WI  161,  ¶18,  286 

Wi s.  2d 339,  706 N. W. 2d 642) ;  see al so Ci t y of  Mi l waukee Post  

No.  2874,  319 Wi s.  2d 553,  ¶4;  Ar ent s,  281 Wi s.  2d 173,  ¶14;  Wi s 

JI ——Ci vi l  8100.   Consi st ent  wi t h t hat  def i ni t i on,  we have sai d 

t hat  when det er mi ni ng t he val ue of  pr oper t y i n a condemnat i on 

pr oceedi ng,  " ' ever y el ement  whi ch af f ect s val ue and whi ch woul d 

i nf l uence a pr udent  pur chaser  shoul d be consi der ed. ' "   Cl ar mar  

Real t y Co.  v.  Redevel opment  Aut h.  of  Mi l waukee,  129 Wi s.  2d 81,  
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91,  383 N. W. 2d 890 ( 1986)  ( quot i ng Her r o v.  DNR,  67 Wi s.  2d 407,  

420,  227 N. W. 2d 456 ( 1975) ) ;  see al so Ken- Cr et e Pr ods.  Co.  v.  

St at e Hi ghway Comm' n,  24 Wi s.  2d 355,  359- 60,  129 N. W. 2d 130 

( 1964) ;  Hoekst r a,  298 Wi s.  2d 165,  ¶33;  Ar ent s,  281 Wi s.  2d 173,  

¶15.   Wi sconsi n JI ——Ci vi l  8100,  t he st andar d j ur y i nst r uct i on on 

f ai r  mar ket  val ue i n t he case of  a t ot al  t aki ng,  i ncor por at es 

t hat  r ul e.   See Wi s JI ——Ci vi l  8100 ( i nst r uct i ng j ur or s t hat  t hey 

" shoul d consi der  ever y el ement  t hat  est abl i shes t he f ai r  mar ket  

val ue of  t he pr oper t y" ) .    

¶48 I n t hi s case,  we ar e cal l ed upon t o det er mi ne whet her  

evi dence of  envi r onment al  cont ami nat i on and of  r emedi at i on cost s 

ar e admi ssi bl e i n condemnat i on pr oceedi ngs under  Wi s.  St at .  ch.  

32.   I n l i ght  of  t he above r ul e,  t he answer  i s qui t e s i mpl y,  

yes.   Subj ect  t o t he c i r cui t  cour t ' s  di scr et i on,  evi dence of  

envi r onment al  cont ami nat i on and of  r emedi at i on cost s ar e 

admi ssi bl e i n condemnat i on pr oceedi ngs so l ong as t hey ar e 

r el evant  t o t he f ai r  mar ket  val ue of  t he pr oper t y. 5  A pr oper t y ' s 

envi r onment al  cont ami nat i on and t he cost s t o r emedi at e i t  ar e 

r el evant  t o t he pr oper t y ' s f ai r  mar ket  val ue i f  t hey woul d 

                                                 
5 We do not ,  and cannot ,  det ai l  ever y scenar i o i n whi ch 

evi dence of  envi r onment al  cont ami nat i on and of  r emedi at i on cost s 
may or  may not  be admi ssi bl e i n a condemnat i on pr oceedi ng.   
I ndeed,  we coul d envi s i on a scenar i o i n whi ch one i s admi ssi bl e 
whi l e t he ot her  i s not .   Suf f i ce i t  t o say t hat  i n each 
condemnat i on pr oceedi ng,  t he c i r cui t  cour t  must  exer ci se i t s 
di scr et i on i n admi t t i ng or  excl udi ng evi dence of  envi r onment al  
cont ami nat i on and of  r emedi at i on cost s,  i n accor dance wi t h our  
r ul es of  evi dence gover ni ng r el evance and t he admi ssi bi l i t y  of  
exper t  t est i mony.   See Wi s.  St at .  §§ 904. 01,  904. 02,  904. 03,  
907. 02.  
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i nf l uence a pr udent  pur chaser  who i s wi l l i ng and abl e,  but  not  

obl i ged,  t o buy t he pr oper t y.   To concl ude,  as a mat t er  of  l aw,  

t hat  envi r onment al  cont ami nat i on and r emedi at i on cost s ar e not  

r el evant  t o a pr oper t y ' s f ai r  mar ket  val ue,  i n t he wor ds of  t he 

Connect i cut  Supr eme Cour t ,  " bl i nks at  r eal i t y. "   Ne.  CT Econ.  

Al l i ance,  776 A. 2d at  1080 ( " Excl udi ng cont ami nat i on evi dence,  

as a mat t er  of  l aw,  i s l i kel y t o r esul t  i n a f i c t i onal  pr oper t y 

val ue——a r esul t  t hat  i s  i nconsi st ent  wi t h t he pr i nci pl es by 

whi ch j ust  compensat i on i s cal cul at ed.   I t  bl i nks at  r eal i t y t o 

say t hat  a wi l l i ng buyer  woul d s i mpl y i gnor e t he f act  of  

cont ami nat i on,  and i t s at t endant  economi c consequences,  

i ncl udi ng speci f i cal l y t he cost  of  r emedi at i on,  i n deci di ng how 

much t o pay f or  pr oper t y. " ) .   I ndeed,  i n t hi s cont ext ,  we vi ew 

evi dence of  envi r onment al  cont ami nat i on no di f f er ent l y t han 

evi dence of  a l eaky basement ,  a cr acked f oundat i on,  or  a 

di l api dat ed r oof :  i n each case,  i f  t he damage and t he at t endant  

cost s of  r epai r  woul d i nf l uence a pr udent  pur chaser  i n 

det er mi ni ng how much t o pay f or  t he pr oper t y,  t hen evi dence of  

such damage and r epai r  cost s i s r el evant  t o f ai r  mar ket  val ue 

and t her ef or e admi ssi bl e i n condemnat i on pr oceedi ngs.  

¶49 Ryan asks us not  t o v i ew t hese i ssues so si mpl y.   

Rel y i ng i n l ar ge par t  on t he Mi nnesot a Supr eme Cour t ' s  r ecent  

deci s i on i n Moor head Economi c Devel opment  Aut hor i t y v.  Anda,  789 

N. W. 2d 860 ( Mi nn.  2010) ,  Ryan ar gues t hat  evi dence of  

envi r onment al  cont ami nat i on and of  r emedi at i on cost s shoul d be 
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excl uded i n condemnat i on pr oceedi ngs as a mat t er  of  l aw. 6  Ci t i ng 

f ai r ness consi der at i ons and due pr ocess concer ns,  t he Anda cour t  

hel d t hat  evi dence of  envi r onment al  cont ami nat i on and of  

r emedi at i on cost s ar e gener al l y i nadmi ssi bl e i n condemnat i on 

pr oceedi ngs. 7  I d.  at  878.   Accor di ng t o t he Anda cour t ,  

admi t t i ng such evi dence woul d unf ai r l y subj ect  t he pr oper t y 

owner  t o " doubl e l i abi l i t y"  or  a " doubl e- t ake, "  i n whi ch t he 

pr oper t y owner  must  f i r st  pay f or  t he cont ami nat i on t hr ough a 

r educed condemnat i on awar d whi l e st i l l  r emai ni ng pot ent i al l y  

l i abl e f or  t he cont ami nat i on under  envi r onment al  l aw.   I d.   Such 

doubl e l i abi l i t y ,  t he cour t  r easoned,  v i ol at es t he 

const i t ut i onal  r equi r ement  t hat  when t he gover nment  condemns 

pr oper t y,  t he pr oper t y owner  must  be put  i n as good of  a 

                                                 
6 I t  shoul d be not ed t hat  Ryan changed cour se at  or al  

ar gument ,  t aki ng no i ssue wi t h t he i dea t hat  envi r onment al  
cont ami nat i on and r emedi at i on cost s ar e r el evant  t o a pr oper t y ' s  
f ai r  mar ket  val ue and t her ef or e gener al l y admi ssi bl e i n 
condemnat i on pr oceedi ngs.   I nst ead,  Ryan' s f ocus at  or al  
ar gument  was t he al l eged specul at i ve nat ur e of  t he par t i cul ar  
evi dence i n hi s case.  

We vi ew Ryan' s concessi ons at  or al  ar gument  as f ur t her  
suppor t  f or  our  hol di ng t hat  evi dence of  envi r onment al  
cont ami nat i on and of  r emedi at i on cost s ar e admi ssi bl e i n 
condemnat i on pr oceedi ngs under  Wi s.  St at .  ch.  32,  subj ect  t o t he 
c i r cui t  cour t ' s  di scr et i on.   St i l l ,  we anal yze t he i ssues as 
t hey wer e or i gi nal l y appeal ed and br i ef ed t o us.  

7 See al so DOT v.  Par r ,  633 N. E.  2d 19,  23 ( I l l .  App.  Ct .  
1994) ,  super seded by st at ut e,  735 I l l .  Comp.  St at .  30/ 10- 5- 50 
( 2007) ;  Al addi n,  I nc.  v.  Bl ack Hawk Cnt y. ,  562 N. W. 2d 608,  615-
16 ( I owa 1997) ;  Hous.  Aut h.  of  New Br unswi ck v.  Suydam 
I nvest or s,  L. L. C. ,  826 A. 2d 673,  687 ( N. J.  2003) ;  Ci t y of  New 
Yor k v.  Mobi l  Oi l  Cor p. ,  783 N. Y. S. 2d 75,  79 ( N. Y.  App.  Di v.  
2004) .  
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posi t i on pecuni ar i l y  as i f  hi s or  her  pr oper t y had not  been 

t aken.   See i d.  ( c i t i ng Ol son v.  Uni t ed St at es,  292 U. S.  246,  

255 ( 1934) ) .   I n addi t i on,  t he Anda cour t  mai nt ai ned t hat  a r ul e 

of  l aw excl udi ng evi dence of  envi r onment al  cont ami nat i on and of  

r emedi at i on cost s mor e adequat el y pr ot ect s a pr oper t y owner ' s 

r i ght  t o pr ocedur al  due pr ocess.   Anda,  789 N. W. 2d at  882.   

Speci f i cal l y,  t he cour t  not ed t hat  i n a condemnat i on pr oceedi ng,  

a pr oper t y owner  l acks t he abi l i t y  t o cont est  l i abi l i t y  f or  t he 

cont ami nat i on or  i mpl ead ot her  pot ent i al l y  r esponsi bl e par t i es.   

I d.   I n t he end,  t he Anda cour t  acknowl edged i t s depar t ur e f r om 

t he usual  st andar d appl i ed i n condemnat i on pr oceedi ngs but  

deemed i t  necessar y i n t he i nt er est s of  f ai r ness:  

Al t hough condemnat i on awar ds ar e usual l y based on t he 
f ai r  mar ket  val ue of  t he pr oper t y i n what ever  
condi t i on t he pr oper t y i s at  t he t i me of  t he t aki ng,  
t he const i t ut i onal  st andar d t hat  cour t s must  adher e t o 
i s " j ust  compensat i on. "   Cour t s can be f l ui d i n t he 
st andar ds t hey appl y t o det er mi ne " j ust  compensat i on"  
when f ai r ness so r equi r es.    

I d.  at  880.  

¶50 Tur ni ng t o t he i nst ant  case,  Ryan i nvi t es us t o adopt  

t he Mi nnesot a Supr eme Cour t ' s  excl usi on appr oach i n Anda,  

ar gui ng t hat  i t  i s  consi st ent  wi t h our  pol i cy of  l i ber al l y 

const r ui ng Wi s.  St at .  § 32. 09.   See Spi egel ber g,  291 

Wi s.  2d 601,  ¶31;  St andar d Theat r es,  118 Wi s.  2d at  742- 43.   We 

decl i ne Ryan' s i nvi t at i on.  

¶51 The concer ns r ai sed by Ryan and t he Mi nnesot a Supr eme 

Cour t  do not  go unnot i ced.   However ,  f or  pur poses of  t he i nst ant  

case,  t hey mi ss t he mar k.   Li abi l i t y  f or  envi r onment al  
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cont ami nat i on has no pl ace i n a condemnat i on pr oceedi ng under  

Wi s.  St at .  ch.  32.   The pur pose of  a condemnat i on pr oceedi ng i s 

t o ensur e t hat  t he pr oper t y owner  r ecei ves j ust  compensat i on.   

As our  pr ecedi ng anal ysi s makes cl ear ,  i n t he case of  a t ot al  

t aki ng,  t he pr oper t y owner  i s j ust l y compensat ed when he or  she 

r ecei ves an amount  equal  t o t he pr oper t y ' s f ai r  mar ket  val ue on 

t he dat e of  t aki ng.   See § 32. 09( 1) ,  ( 5) ( a) .   To det er mi ne t he 

pr oper t y ' s f ai r  mar ket  val ue,  " ' ever y el ement  whi ch af f ect s 

val ue and whi ch woul d i nf l uence a pr udent  pur chaser  shoul d be 

consi der ed. ' "   Cl ar mar  Real t y,  129 Wi s.  2d at  91 ( quot i ng Her r o,  

67 Wi s.  2d at  420) .   Envi r onment al  cont ami nat i on and r emedi at i on 

cost s unquest i onabl y af f ect  a pr oper t y ' s val ue and t hus shoul d 

be consi der ed.   How t he pr oper t y came t o be cont ami nat ed on t he 

dat e of  t aki ng,  or  who i s r esponsi bl e,  ar e di f f er ent  quest i ons. 8  

See Ne.  CT Econ.  Al l i ance,  776 A. 2d at  1083.   As ar t i cul at ed by 

t he Connect i cut  Supr eme Cour t ,  " [ t ] o deny t he condemnor  t he 

r i ght  t o put  on evi dence as t o one of  t he s i gni f i cant  

det er mi nant s of  t hat  condi t i on——and hence val ue——because i t  may 

not  r ef l ect  t he owner ' s degr ee of  r esponsi bi l i t y  f or  t he 

                                                 
8 For  t hi s ver y r eason,  we r ej ect  Ryan' s ar gument  t hat  even 

i f  evi dence of  envi r onment al  cont ami nat i on and of  r emedi at i on 
cost s ar e admi ssi bl e i n condemnat i on pr oceedi ngs,  such evi dence 
must  be l i mi t ed t o t he ext ent  of  t he pr oper t y owner ' s l i abi l i t y .  



No.  2009AP1557   

 

23 
 

condi t i on mi sses t he poi nt  of  an emi nent  domai n val uat i on 

pr ocess. " 9  I d.  

¶52 Fur t her mor e,  t he concer ns r ai sed by Ryan and t he 

Mi nnesot a Supr eme Cour t  ar e based on an assumpt i on t hat  a 

subsequent  envi r onment al  act i on i s a cer t ai nt y.   I t  i s  not .   I n 

f act ,  i n t he i nst ant  case,  Ryan has not  been pur sued i n a 

r emedi at i on act i on and,  at  l east  accor di ng t o t he DOT,  wi l l  not  

be.   We decl i ne t o excl ude evi dence of  envi r onment al  

cont ami nat i on and of  r emedi at i on cost s i n condemnat i on 

pr oceedi ngs as a mat t er  of  l aw,  and t her eby r equi r e t he 

condemnor  t o al ways pay mor e t han t he pr oper t y ' s f ai r  mar ket  

val ue,  based on t he mer e possi bi l i t y  of  a " doubl e- t ake. "   

I ndeed,  i n t he case of  a t aki ng,  f ai r ness t o t he pr oper t y owner  

i s onl y hal f  t he equat i on.   " What ever  t he 

c i r cumst ances .  .  .  t he domi nant  consi der at i on al ways r emai ns 

t he same:  What  compensat i on i s ' j ust '  bot h t o an owner  whose 

pr oper t y i s t aken and t o t he publ i c t hat  must  pay t he bi l l ?"   

Uni t ed St at es v.  Commodi t i es Tr adi ng Cor p. ,  339 U. S.  121,  123 

                                                 
9 Sever al  ot her  cour t s have si mi l ar l y concl uded.   See 

Redevel opment  Agency of  Pomona v.  Thr i f t y Oi l  Co. ,  5 Cal .  Rpt r .  
2d 687,  689 n. 9 ( Cal .  Ct .  App.  1992) ;  Fl a.  Dep' t  of  Tr ansp.  v.  
Fi nkel st ei n,  629 So. 2d 932,  934 ( Fl a.  Di st .  Ct .  App.  1993) ;  
St af f or d v.  Br yan Cnt y.  Bd.  of  Educ. ,  466 S. E. 2d 637,  640- 41 
( Ga.  Ct .  App.  1995) ;  Ci t y of  Ol at he v.  St ot t ,  861 P. 2d 1287,  
1290 ( Kan.  1993) ;  La.  Dep' t  of  Tr ansp.  & Dev.  v.  La. - Ar k.  Ry.  
Co. ,  704 So. 2d 822,  823 ( La.  Ct .  App.  1997) ;  Si l ver  Cr eek Dr ai n 
Di st .  v.  Ext r us i ons Di v. ,  I nc. ,  663 N. W. 2d 436,  437 ( Mi ch.  
2003) ;  Or .  Dep' t  of  Tr ansp.  v.  Hughes,  986 P. 2d 700,  703 ( Or .  
Ct .  App.  1999) ;  Tennessee v.  Br andon,  898 S. W. 2d 224,  227 ( Tenn.  
Ct .  App.  1994) .  
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( 1950) ;  see al so Ci t y of  Mi l waukee Post  No.  2874,  319 

Wi s.  2d 553,  ¶50.  

¶53 I n summar y,  we concl ude t hat  evi dence of  envi r onment al  

cont ami nat i on and of  r emedi at i on cost s ar e admi ssi bl e i n 

condemnat i on pr oceedi ngs under  Wi s.  St at .  ch.  32,  subj ect  t o t he 

c i r cui t  cour t ' s  br oad di scr et i on.   Accor di ngl y,  i n t hi s case,  

t he c i r cui t  cour t  appl i ed a pr oper  l egal  st andar d and di d not  

er r oneousl y exer ci se i t s di scr et i on when i t  admi t t ed at  t r i al  

evi dence concer ni ng t he envi r onment al  cont ami nat i on of  Ryan' s 

pr oper t y and t he cost  t o r emedi at e i t .   How t he admi ssi on of  

such evi dence i n t hi s condemnat i on pr oceedi ng may af f ect  Ryan i n 

a f ut ur e envi r onment al  act i on,  i f  one shoul d occur ,  i s  not  

bef or e us.  

B.  Admi ssi on of  MacWi l l i ams'  Test i mony 

¶54 I n t he al t er nat i ve,  Ryan ar gues t hat  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on when i t  admi t t ed at  t r i al  

MacWi l l i ams'  t est i mony.   Speci f i cal l y,  Ryan cont ends t hat  

MacWi l l i ams'  appr ai sal  t est i mony was specul at i ve and t her ef or e 

i nadmi ssi bl e because MacWi l l i ams f ai l ed t o appl y t he pr oper  

met hodol ogy f or  val ui ng cont ami nat ed pr oper t i es as pr ovi ded by 

USPAP.    

¶55 Assumi ng f or  t he sake of  ar gument  t hat  MacWi l l i ams'  

met hodol ogy was i n f act  f l awed,  we st i l l  do not  agr ee wi t h Ryan 

t hat  t he c i r cui t  cour t  er r ed when i t  admi t t ed MacWi l l i ams'  

t est i mony.   A c i r cui t  cour t  has br oad di scr et i on t o admi t  exper t  

t est i mony i f  t he wi t ness i s qual i f i ed as an exper t  by knowl edge,  

ski l l ,  exper i ence,  t r ai ni ng,  or  educat i on,  and i f  t he t est i mony 
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i s r el evant ,  t hat  i s ,  i f  t he t est i mony wi l l  assi st  t he t r i er  of  

f act  i n under st andi ng t he evi dence or  det er mi ni ng a f act  i n 

i ssue.   Wi s.  St at .  § 907. 02; 10 St at e v.  Kandut sch,  2011 WI  78,  

¶26,  336 Wi s.  2d 478,  799 N. W. 2d 865;  Hoekst r a,  298 Wi s.  2d 165,  

¶14;  Ar ent s,  281 Wi s.  2d 173,  ¶13.   Her e,  Ryan does not  c l ai m 

t hat  MacWi l l i ams,  a Wi sconsi n- cer t i f i ed gener al  appr ai ser ,  was 

not  qual i f i ed t o pr ovi de t est i mony on t he val ue of  Ryan' s 

pr oper t y.   Ryan al so does not  c l ai m t hat  MacWi l l i ams'  t est i mony 

was not  hel pf ul  t o t he j ur y i n i t s det er mi nat i on of  t he f ai r  

mar ket  val ue of  Ryan' s pr oper t y.   I nst ead,  Ryan t akes i ssue wi t h 

t he met hod by whi ch MacWi l l i ams appr ai sed Ryan' s pr oper t y.   

However ,  any f l aws i n MacWi l l i ams'  met hodol ogy pr oper l y went  t o 

t he wei ght  of  hi s t est i mony,  not  i t s admi ssi bi l i t y :   

I n a st at e such as Wi sconsi n,  wher e subst ant i al l y  
unl i mi t ed cr oss- exami nat i on i s per mi t t ed,  t he 
under l y i ng t heor y or  pr i nci pl e on whi ch admi ssi bi l i t y  
i s  based can be at t acked by cr oss- exami nat i on or  by 
ot her  t ypes of  i mpeachment .   Whet her  a sci ent i f i c  
wi t ness whose t est i mony i s r el evant  i s bel i eved i s a 
quest i on of  cr edi bi l i t y  f or  t he f i nder  of  f act ,  but  i t  
c l ear l y i s admi ssi bl e.    

St at e v.  Wal st ad,  119 Wi s.  2d 483,  519,  351 N. W. 2d 469 ( 1984) .    

C.  Excl usi on of  Messner  and Mi chael chuck 

                                                 
10 Ef f ect i ve Febr uar y 1,  2011,  t he l egi s l at ur e amended Wi s.  

St at .  § 907. 02 t o adopt  t he Dauber t  v.  Mer r el l  Dow 
Phar maceut i cal s,  I nc. ,  509 U. S.  579 ( 1993) ,  r el i abi l i t y  st andar d 
as st at ed i n Feder al  Rul e of  Evi dence 702.   See 2011 Wi s.  Act .  
2,  §§ 34m,  45( 5) ;  St at e v.  Kandut sch,  2011 WI  78,  ¶26 n. 7,  336 
Wi s.  2d 478,  799 N. W. 2d 865.   The i nst ant  case was br ought  on 
June 22,  2005,  and i s t her ef or e gover ned by t he t hen- exi st i ng 
st andar d f or  admi t t i ng exper t  t est i mony.  
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¶56 Ryan al so ar gues t hat  t he c i r cui t  cour t  er r oneousl y 

exer ci sed i t s di scr et i on when i t  excl uded Ryan' s exper t  

wi t nesses,  Messner  and Mi chael chuck,  as a r esul t  of  t hei r  

unt i mel y di scl osur e.   Ryan deni es v i ol at i ng t he cour t ' s 

schedul i ng or der  i n t he f i r st  pl ace but  mai nt ai ns t hat  even i f  

he di d,  t he c i r cui t  cour t ' s  deci s i on t o excl ude Messner  and 

Mi chael chuck was an unr easonabl y har sh sanct i on.   We di sagr ee 

wi t h Ryan on bot h count s.  

¶57 A ci r cui t  cour t  has bot h st at ut or y and i nher ent  

aut hor i t y t o cont r ol  i t s  docket  t hr ough a schedul i ng or der ,  

pr ovi ded t hat  t he cour t  f i r st  consul t s wi t h t he par t i es '  counsel  

and any unr epr esent ed par t y.   See Wi s.  St at .  § 802. 10( 3) ;  Hef t y,  

312 Wi s.  2d 530,  ¶31.   Wi sconsi n St at .  § 802. 10( 3) ( f )  expl i c i t l y  

st at es t hat  a schedul i ng or der  may addr ess " [ t ] he l i mi t at i on,  

cont r ol  and schedul i ng of  deposi t i ons and di scover y,  i ncl udi ng 

t he i dent i f i cat i on and di scl osur es of  exper t  wi t nesses .  .  .  . "  

¶58 A par t y ' s f ai l ur e t o f ol l ow a schedul i ng or der  i s 

gr ounds f or  sanct i ons at  t he c i r cui t  cour t ' s  di scr et i on.   Wi s.  

St at .  § 802. 10( 7) ;  Hef t y,  312 Wi s.  2d 530,  ¶76.   Wi sconsi n St at .  

§ 802. 10( 7)  pr ov i des,  i n r el evant  par t ,  t hat  v i ol at i ons of  a 

schedul i ng or der  ar e subj ect  t o Wi s.  St at .  §§ 804. 12 and 805. 03.   

Wi sconsi n St at .  § 804. 12( 2) ( a) 2.  gr ant s a c i r cui t  cour t  

di scr et i onar y aut hor i t y,  i nt er  al i a,  t o pr ohi bi t  a par t y " f r om 

i nt r oduci ng desi gnat ed mat t er s i n evi dence"  f or  t he f ai l ur e t o 

obey a schedul i ng or der .   Wi sconsi n St at .  § 805. 03 gr ant s a 

c i r cui t  cour t  even br oader  di scr et i onar y aut hor i t y t o make such 

or der s " as ar e j ust "  f or  t he f ai l ur e t o obey an or der  of  t he 



No.  2009AP1557   

 

27 
 

cour t .   See al so Hef t y,  312 Wi s.  2d 530,  ¶74.   Thi s cour t  has 

r ecogni zed t hat  " [ a]  cour t ' s  di scr et i onar y sanct i on f or  

v i ol at i on of  a schedul i ng or der  i s gener al l y wel l  gr ounded when 

a schedul i ng conf er ence has t aken pl ace at  whi ch al l  i nt er est ed 

par t i es wer e pr esent  t o be hear d. "   I d. ,  ¶33.   Act i ve 

par t i c i pat i on i n a schedul i ng conf er ence ensur es knowl edge of  

deadl i nes and hence l eaves l i t t l e r oom f or  t ar di ness or  c l ai med 

i gnor ance.   I d.  

¶59 I n t hi s case,  t he c i r cui t  cour t ' s  f i r st  schedul i ng 

or der ,  ent er ed af t er  a schedul i ng conf er ence at  whi ch At t or ney 

Mar cuvi t z was pr esent ,  set  Febr uar y 15,  2006,  as t he dat e by 

whi ch Ryan was r equi r ed t o di scl ose hi s wi t nesses,  i ncl udi ng 

exper t s.   The or der  expl i c i t l y  pr ovi ded,  " Wi t nesses not  t i mel y  

named and descr i bed shal l  not  be cal l ed as wi t nesses at  t r i al ,  

except  f or  good cause shown. "   Evi dent l y cogni zant  of  t he 

deadl i ne,  Ryan submi t t ed hi s l i s t  of  wi t nesses on Febr uar y 15,  

2006.   I t  i s  undi sput ed t hat  Messner  and Mi chael chuck wer e not  

i ncl uded wi t hi n t hat  l i s t .   I n f act ,  Ryan di d not  di scl ose 

Messner  and Mi chael chuck unt i l  May 15,  2008,  when he f i l ed hi s 

mot i on f or  par t i al  summar y j udgment .   Consequent l y,  pur suant  t o 

t he schedul i ng or der ' s expl i c i t  di r ect i ve,  Ryan was pr ecl uded 

f r om cal l i ng Messner  and Mi chael chuck as wi t nesses at  t r i al  

absent  " good cause shown. "  

¶60 Whi l e t he c i r cui t  cour t  amended t he schedul i ng or der  

on sever al  occasi ons,  i ncl udi ng af t er  At t or ney Mar cuvi t z 

wi t hdr ew as Ryan' s counsel  and agai n af t er  Ryan r et ai ned 

At t or ney Bi er sdor f ,  t he cour t  never  amended Ryan' s Febr uar y 15,  
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2006,  deadl i ne f or  t he di scl osur e of  wi t nesses.   I n f act ,  t he 

c i r cui t  cour t ' s  August  27,  2007,  or der  expl i c i t l y  conf i r med t hat  

t he deadl i ne had been met  and woul d not  be r eset .   At  no t i me 

di d Ryan ever  move t he cour t  f or  r el i ef  f r om t he deadl i ne and,  

at  l east  accor di ng t o t he r ecor d,  never  so much as obj ect ed t o 

t he deadl i ne unt i l  af t er  t he c i r cui t  cour t  excl uded Messner  and 

Mi chael chuck.  

¶61 St i l l ,  Ryan deni es v i ol at i ng t he cour t ' s  schedul i ng 

or der ,  not i ng t hat  t he schedul i ng or der  was si l ent  as t o 

r ebut t al  wi t nesses speci f i cal l y and t hat  he expr essl y r eser ved 

t he r i ght  t o name r ebut t al  wi t nesses.    

¶62 Ryan' s poi nt s ar e unavai l i ng.   The schedul i ng or der  

appl i ed Ryan' s Febr uar y 15,  2006,  di scl osur e deadl i ne t o bot h 

l ay wi t nesses and exper t  wi t nesses,  wi t hout  s i ngl i ng out  

r ebut t al  wi t nesses.   Mor eover ,  at  t he end of  hi s wi t ness l i s t ,  

Ryan speci f i cal l y named t wo " wi t nesses t o be cal l ed i n 

r ebut t al , "  nei t her  of  whi ch wer e Messner  or  Mi chael chuck.   As 

t he cour t  of  appeal s poi nt ed out ,  t he f act  t hat  Ryan 

speci f i cal l y named t wo r ebut t al  wi t nesses i n hi s wi t ness l i s t  

" bel i es hi s asser t i on t hat  he di d not  bel i eve t he 2005 

Schedul i ng Or der  appl i ed t o r ebut t al  wi t nesses. "   See 260 N.  

12t h St . ,  329 Wi s.  2d 748,  ¶31.   I n addi t i on,  t he f act  t hat  

Ryan,  i n hi s wi t ness l i s t ,  expr essl y r eser ved t he r i ght  t o name 

ot her  r ebut t al  wi t nesses cannot  save hi m f r om hi s unt i mel y 

di scl osur e of  Messner  and Mi chael chuck.   To concl ude ot her wi se 

woul d " ent i r el y def eat [ ]  t he ver y pur pose of  t he wi t ness l i s t  
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r equi r ement . "   See Est at e of  Hegar t y v.  Beauchai ne,  2006 WI  App 

248,  ¶188,  297 Wi s.  2d 70,  727 N. W. 2d 857.  

¶63 Pur suant  t o Wi s.  St at .  §§ 802. 10,  804. 12( 2) ,  and 

805. 03,  t he c i r cui t  cour t  exer ci sed i t s di scr et i on t o sanct i on 

Ryan f or  hi s f ai l ur e t o abi de by t he schedul i ng or der ,  excl udi ng 

Messner  and Mi chael chuck as exper t  wi t nesses.   The ci r cui t  cour t  

concl uded t hat  Ryan f ai l ed t o demonst r at e good cause as t o why 

Messner  and Mi chael chuck shoul d be cal l ed at  t r i al .   Ryan 

mai nt ai ns t hat  t he c i r cui t  cour t ' s  deci s i on t o excl ude Messner  

and Mi chael chuck was unr easonabl y har sh.  

¶64 The quest i on bef or e us i s not  whet her  we woul d have 

gr ant ed t he same sanct i on but  i nst ead whet her  t he c i r cui t  cour t  

er r oneousl y exer ci sed i t s di scr et i on when i t  made i t s deci s i on.   

Hef t y,  312 Wi s.  2d 530,  ¶71.   I n t hi s case,  t he answer  i s qui t e 

c l ear l y,  no.   The ci r cui t  cour t  act ed under  i t s expr ess 

st at ut or y aut hor i t y t o sanct i on Ryan and,  i n a 24- page deci s i on,  

r easonabl y excl uded Messner  and Mi chael chuck af t er  car ef ul l y 

consi der i ng t he f act s of  r ecor d.   The ci r cui t  cour t  consi der ed 

bot h t he f act  t hat  t he August  27,  2007,  or der  memor i al i zed t he 

par t i es '  agr eement  not  t o amend t hei r  r espect i ve deadl i nes f or  

t he di scl osur e of  wi t nesses and t he f act  t hat  Ryan never  sought  

l eave t o add any wi t nesses.   The cour t  t hen exhaust i vel y 

bal anced any per cei ved pr ej udi ces t hat  coul d r esul t  f r om i t s 

deci s i on.   Fi r st ,  t he cour t  acknowl edged t hat  Ryan woul d suf f er  

" mi nor  pr ej udi ce"  i f  Messner  and Mi chael chuck wer e excl uded;  

namel y,  Ryan woul d be r est r i ct ed t o cal l i ng onl y t hose exper t  

wi t nesses named by hi s f or mer  counsel .   However ,  t he c i r cui t  
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cour t  det er mi ned t hat  Ryan' s mer e pr ef er ence f or  Messner  and 

Mi chael chuck' s t est i mony di d not  r i se t o good cause f or  r el i ef  

f r om t he schedul i ng or der :   

[ Ther e i s]  no quest i on t hat  pr evi ous opi ni on 
t est i mony pr of f er ed on behal f  of  [ Ryan]  went  t o t he 
i ssues at  t r i al .   I t ' s  j ust  i t ' s  not  t he opi ni on 
t est i mony t hat  [ Ryan' s]  new counsel  want s t o put  on,  
and what  t he Cour t  has t o be sat i sf i ed her e wi t h i s 
t hat  t her e woul d be some ki nd of  good cause as t o why 
Mr .  Messner  or  Mr .  Mi chael chuck shoul d be al l owed t o 
of f er  t hese opi ni ons not wi t hst andi ng t he f act  t hat  
i t ' s  out s i de of  t he schedul i ng or der ,  and t he Cour t  
doesn' t  see t hat .  

Conver sel y,  t he c i r cui t  cour t  concl uded t hat  t he DOT woul d be 

" subst ant i al [ l y ]  pr ej udi ce[ d] "  i f  Messner  and Mi chael chuck wer e 

per mi t t ed t o t est i f y. 11  The cour t  expl ai ned t hat  di scover y was 

set  t o c l ose,  pr et r i al  r epor t s wer e soon due,  and t he DOT woul d 

                                                 
11 Ci t i ng Wi s.  St at .  § 904. 03,  Ryan ar gues t hat  t he c i r cui t  

cour t  shoul d have bal anced t he danger  of  pr ej udi ce agai nst  t he 
pr obat i ve val ue of  Messner  and Mi chael chuck' s t est i mony,  
mai nt ai ni ng t hat  t he cour t ' s  f ai l ur e t o do so was er r oneous as a 
mat t er  of  l aw.   As a pr el i mi nar y poi nt ,  we di sagr ee wi t h Ryan 
t hat  t he c i r cui t  cour t  di d not  consi der  t he r el evance of  Messner  
and Mi chael chuck' s t est i mony.   I n f act ,  t he cour t  expr essl y 
consi der ed t he r el evance of  Messner  and Mi chael chuck' s 
t est i mony,  al ong wi t h t he r el evance of  Ni chol son' s t est i mony.   
I n t he end,  t he cour t  det er mi ned t hat  Ryan' s mer e pr ef er ence f or  
Messner  and Mi chael chuck' s t est i mony,  over  Ni chol son' s,  di d not  
r i se t o good cause f or  r el i ef  f r om t he schedul i ng or der .    

Regar dl ess,  t he c i r cui t  cour t  di d not  er r  by not  appl y i ng 
Wi s.  St at .  § 904. 03.   Sect i on 904. 03 i s a r ul e of  evi dence 
gover ni ng t he excl usi on of  ot her wi se r el evant  evi dence on t he 
gr ounds of  " t he danger  of  unf ai r  pr ej udi ce,  conf usi on of  t he 
i ssues,  or  mi sl eadi ng t he j ur y,  or  by consi der at i ons of  undue 
del ay,  wast e of  t i me,  or  needl ess pr esent at i on of  cumul at i ve 
evi dence. "   Her e,  however ,  t he c i r cui t  cour t  was excl udi ng 
Messner  and Mi chael chuck as a sanct i on f or  Ryan' s f ai l ur e t o 
obey t he schedul i ng or der  pur suant  t o Wi s.  St at .  § 802. 10.  
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have t o dr ast i cal l y al t er  i t s  def ense st r at egy,  " not wi t hst andi ng 

t he f act  t hat  t he [ DOT]  her e f ol l owed t he schedul i ng or der . "   

The cour t  ul t i mat el y concl uded t hat  t he pr ej udi ce t o t he DOT 

woul d be t oo gr eat  i f  Ryan wer e t o be gr ant ed r el i ef  f r om t he 

schedul i ng or der ,  and we see no r eason t o di st ur b t he c i r cui t  

cour t ' s  t hought f ul  det er mi nat i on. 12  

D.  Rej ect i on of  Ryan' s Pr oposed Jur y I nst r uct i ons 

¶65 Fi nal l y,  Ryan ar gues he i s ent i t l ed t o a new t r i al  on 

t he gr ounds t hat  t he c i r cui t  cour t  i mpr oper l y  r ej ect ed hi s 

pr oposed j ur y i nst r uct i ons on r emedi at i on cost s and i mpai r ed 

ver sus uni mpai r ed mar ket  val ue.   Ryan' s ar gument  i s unsuppor t ed 

by t he l aw.  

¶66 A ci r cui t  cour t  has wi de di scr et i on i n det er mi ni ng 

whi ch j ur y i nst r uct i ons t o gi ve.   Fi scher  v.  Ganj u,  168 

Wi s.  2d 834,  849,  485 N. W. 2d 10 ( 1992) ;  Kol pi n,  162 Wi s.  2d at  

32.   I f  t he gi ven j ur y i nst r uct i ons adequat el y communi cat ed t he 

l aw and wer e appl i cabl e t o t he f act s,  no gr ounds f or  r ever sal  

exi st .   Fi scher ,  168 Wi s.  2d at  850.   Mor eover ,  even i f  t he 

c i r cui t  cour t  r ej ect ed pr oposed j ur y i nst r uct i ons t hat  wer e 

ar guabl y appr opr i at e,  we wi l l  not  r ever se unl ess t he cour t ' s  

                                                 
12 I n hi s br i ef ,  i n mer e passi ng,  Ryan ar gues t hat  he shoul d 

be r el i eved f r om t he ci r cui t  cour t ' s  or der  excl udi ng Messner  and 
Mi chael chuck on t he gr ounds t hat  At t or ney Mar cuv i t z ' s f ai l ur e t o 
t i mel y secur e an exper t  wi t ness t o addr ess t he cont ami nat i on 
i ssue const i t ut ed " excusabl e negl ect "  under  Wi s.  St at .  
§ 806. 07( 1) ( a) .   However ,  t he oper at i ve wor d i n " excusabl e 
negl ect "  i s  " excusabl e. "   See Casper  v.  Am.  I nt ' l  S.  I ns.  Co. ,  
2011 WI  88,  ¶37,  336 Wi s.  2d 267,  800 N. W. 2d 880.    
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f ai l ur e t o i ncl ude t he pr oposed j ur y i nst r uct i ons was 

pr ej udi c i al .   Kol pi n,  162 Wi s.  2d at  32.  

¶67 I n t hi s case,  t he c i r cui t  cour t  i nst r uct ed t he j ur y 

accor di ng t o Wi s JI ——Ci vi l  8100,  t he st andar d j ur y i nst r uct i on 

on f ai r  mar ket  val ue i n t he case of  a t ot al  t aki ng.   Ryan does 

not  ar gue t hat  t he gi ven j ur y i nst r uct i ons i ncor r ect l y 

communi cat ed t he l aw.   Ryan al so does not  ar gue t hat  he was 

pr ej udi ced by t he c i r cui t  cour t ' s  f ai l ur e t o i ncl ude hi s  

pr oposed j ur y i nst r uct i ons on r emedi at i on cost s and i mpai r ed 

ver sus uni mpai r ed mar ket  val ue.   Rat her ,  Ryan mer el y asser t s  

t hat  t he gi ven j ur y i nst r uct i ons " wer e i nsuf f i c i ent  f or  a 

compl i cat ed t r i al  such as i n t hi s case. "   As t he pr ecedi ng 

st andar d makes c l ear ,  Ryan' s bal d asser t i on t hat  t he gi ven j ur y 

i nst r uct i ons wer e i nsuf f i c i ent  does not  meet  t he st andar d f or  

r ever sal .  

V.  CONCLUSI ON 

¶68 Fi r st ,  we concl ude t hat  evi dence of  envi r onment al  

cont ami nat i on and of  r emedi at i on cost s ar e admi ssi bl e i n 

condemnat i on pr oceedi ngs under  Wi s.  St at .  ch.  32,  subj ect  t o t he 

c i r cui t  cour t ' s  br oad di scr et i on.   Such evi dence i s admi ssi bl e 

i n condemnat i on pr oceedi ngs i n t he c i r cui t  cour t ' s  di scr et i on so 

l ong as i t  i s  r el evant  t o t he f ai r  mar ket  val ue of  t he pr oper t y.   

A pr oper t y ' s envi r onment al  cont ami nat i on and t he cost s t o 

r emedi at e i t  ar e r el evant  t o t he pr oper t y ' s f ai r  mar ket  val ue i f  

t hey woul d i nf l uence a pr udent  pur chaser  who i s wi l l i ng and 

abl e,  but  not  obl i ged,  t o buy t he pr oper t y.  
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¶69 We emphasi ze t hat  our  hol di ng speaks onl y t o a ci r cui t  

cour t ' s  di scr et i onar y aut hor i t y t o admi t  evi dence of  

envi r onment al  cont ami nat i on and of  r emedi at i on cost s i n 

condemnat i on pr oceedi ngs.   We t ake no posi t i on on how t he 

admi ssi on of  such evi dence i n a condemnat i on pr oceedi ng may 

af f ect  t he pr oper t y owner  i n a f ut ur e envi r onment al  act i on,  i f  

one shoul d occur .  

¶70 Second,  we concl ude t hat  t he c i r cui t  cour t  

appr opr i at el y exer ci sed i t s di scr et i on when i t  admi t t ed at  t r i al  

t est i mony by t he DOT' s appr ai ser  over  Ryan' s obj ect i on t hat  t he 

t est i mony was specul at i ve.   Ryan does not  t ake i ssue wi t h t he 

appr ai ser ' s qual i f i cat i ons or  t he r el evance of  hi s t est i mony;  

r at her ,  Ryan obj ect s t o t he met hod by whi ch t he appr ai ser  val ued 

Ryan' s pr oper t y.   However ,  any f l aws i n t he appr ai ser ' s 

met hodol ogy pr oper l y went  t o t he wei ght  of  hi s t est i mony,  not  

i t s admi ssi bi l i t y .  

¶71 Thi r d,  we concl ude t hat  t he c i r cui t  cour t  

appr opr i at el y exer ci sed i t s di scr et i on when i t  excl uded Ryan' s 

exper t  wi t nesses as a r esul t  of  Ryan' s f ai l ur e t o t i mel y 

di scl ose t he wi t nesses i n accor dance wi t h t he cour t ' s  schedul i ng 

or der .   The ci r cui t  cour t  act ed under  i t s expr ess st at ut or y 

aut hor i t y t o sanct i on Ryan and made a r easoned deci s i on t o 

excl ude t he exper t  wi t nesses af t er  car ef ul l y consi der i ng t he 

f act s of  r ecor d.  

¶72 Four t h and f i nal l y,  we concl ude t hat  t he c i r cui t  cour t  

appr opr i at el y exer ci sed i t s di scr et i on when i t  r ej ect ed Ryan' s 

pr oposed j ur y i nst r uct i ons i n f avor  of  t he st andar d j ur y  
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i nst r uct i on on f ai r  mar ket  val ue i n t he case of  a t ot al  t aki ng.   

Ryan' s bal d asser t i on t hat  t he gi ven j ur y i nst r uct i ons wer e 

i nsuf f i c i ent  does not  meet  t he st andar d f or  r ever sal .  

By the Court.—The deci s i on of  t he cour t  of  appeal s i s 

af f i r med.  
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¶73 SHI RLEY S.  ABRAHAMSON,  C. J.    (concurring).  I  woul d 

have t he cour t  ei t her  di smi ss t hi s mat t er  as i mpr ovi dent l y 

gr ant ed ( t her eby l et t i ng t he deci s i on of  t he cour t  of  appeal s 

st and as pr ecedent )  or  adopt  t he cour t  of  appeal s deci s i on 

wi t hout  f ur t her  wr i t i ng.   Why?  Because t he pr oper t y owner  

conceded at  or al  ar gument  t hat  evi dence of  cont ami nat i on and 

ant i c i pat ed r emedi at i on cost s i s admi ssi bl e i n val uat i on of  

condemned pr oper t y. 1  Thi s cour t  i s  not  bound by t hi s concessi on 

of  l aw,  but  t he r esul t  of  t he concessi on i s t hat  t he cour t  di d 

not  have t he benef i t  of  expl or i ng wi t h bot h t he condemnor  and 

condemnee t he di f f i cul t  i ssues t hat  ar i se i n val ui ng condemned 

cont ami nat ed pr oper t y.      

¶74 The maj or i t y opi ni on agr ees wi t h t he cour t  of  appeal s 

deci s i on,  whi ch r est s on Wi s.  St at .  § 32. 09 and case l aw 

def i ni ng f ai r  mar ket  val ue.   The maj or i t y opi ni on r eaches t he 

same concl usi on as t he cour t  of  appeal s:   Admi ssi on of  evi dence 

i s a mat t er  of  a c i r cui t  cour t ' s  di scr et i on.   Evi dence of  

cont ami nat i on and ant i c i pat ed r emedi at i on cost s i s admi ssi bl e i f  

t he c i r cui t  cour t  i n t he pr oper  exer ci se of  i t s  di scr et i on 

det er mi nes t hat  t he evi dence i s r el evant  t o t he f ai r  mar ket  

val ue of  t he condemned pr oper t y i n t he par t i cul ar  case.     

¶75 As I  see i t ,  t he val ue added by a deci s i on f r om t hi s  

cour t  over  t he publ i shed deci s i on of  t he cour t  of  appeal s i n t he 

pr esent  case woul d be t o expl or e,  at  l east  pr el i mi nar i l y ,  i ssues 

a c i r cui t  cour t  may f ace i n exer ci s i ng i t s di scr et i on i n 

                                                 
1 The ot her  t wo i ssues about  t he c i r cui t  cour t ' s  exer ci se of  

di scr et i on ar e r un- of - t he- mi l l  i ssues t hat  do not  war r ant  
r evi ew;  t hey do not  r ai se any new i ssues of  l aw.    
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admi t t i ng or  exc l udi ng evi dence of  cont ami nat i on and ant i c i pat ed 

r emedi at i on cost s as r el evant  t o f ai r  mar ket  val ue i n a 

condemnat i on case.   The maj or i t y opi ni on does not  do t hi s and 

cannot  because of  t he concessi on and t he l i mi t ed or al  ar gument .    

¶76 The val uat i on of  condemned cont ami nat ed pr oper t y i s a 

devel opi ng ar ea of  t he l aw. 2  Onl y 12 st at es seem t o have 

addr essed t he i ssue and onl y a s l i m maj or i t y of  t hese st at es 

adher e t o t he r ul e t hat  cont ami nat i on and ant i c i pat ed 

r emedi at i on cost s ar e admi ssi bl e as af f ect i ng t he f ai r  mar ket  

val ue of  condemned pr oper t y. 3  A s l i m mi nor i t y of  st at es excl ude 

evi dence of  cont ami nat i on and evi dence of  ant i c i pat ed 

r emedi at i on cost s,  and some excl ude onl y t he l at t er . 4  At  l east  

t wo st at e cour t s have adopt ed a r ul e t hat  evi dence of  

cont ami nat i on and ant i c i pat ed r emedi at i on cost s i s excl uded but  

t he condemnat i on awar d i s hel d i n escr ow,  al l owi ng t he condemnor  

t o i ni t i at e a l at er  act i on t o r ecover  act ual  cost s of  

r emedi at i on f r om t he escr ow account . 5  

                                                 
2 For  di scussi ons of  t hi s ar ea of  t he l aw,  see,  e. g. ,  Andr ea 

L.  Reed,  Not e,  Cl eani ng Up Condemnat i on Pr oceedi ngs:  Legi s l at i ve 
and Judi c i al  Sol ut i ons t o t he Di l emma of  Admi t t i ng Cont ami nat i on 
Evi dence,  93 I owa L.  Rev.  1135 ( 2009) ;  Mi chael  L.  St okes,  
Val ui ng Cont ami nat ed Pr oper t y i n Emi nent  Domai n:  A Cr i t i cal  Look 
at  Some Recent  Devel opment s,  19 Tul .  Envt l .  L. J.  221 ( 2006) ;  4 
Ni chol s on Emi nent  Domai n § 13. 10,  at  13- 96 ( 3d ed.  2007) ;  7A 
Ni chol s on Emi nent  Domai n § G13B. 03[ 1]  ( 3d ed.  2007) .  

3 See Moor head Econ.  Dev.  Aut h.  v.  Anda,  789 N. W. 2d 860,  877 
n. 10 ( Mi nn.  2010) .  

4 I d.  at  878.  

5 See Housi ng Aut h.  of  Ci t y of  New Br unswi ck v.  Suydam 
I nvest or s,  LLC,  826 A. 2d 673,  687 ( N. J.  2003) ;  Ci t y of  New Yor k 
v.  Mobi l  Oi l  Cor p. ,  783 N. Y. S. 2d 75,  80 ( N. Y.  App.  Di v.  2004) .  
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¶77 I n a f oot not e,  t he maj or i t y opi ni on r eveal s t hat  

evi dence of  cont ami nat i on or  ant i c i pat ed r emedi at i on cost s wi l l  

not  be r el evant  i n ever y condemnat i on case.   See maj or i t y op. ,  

¶48 n. 5.    

¶78 The f ai r  mar ket  val ue of  cont ami nat ed pr oper t y i s 

of t en ver y di f f i cul t  t o det er mi ne and when evi dence of  

cont ami nat i on i s admi t t ed,  i nconsi st ent  val uat i on met hodol ogi es 

appear  i n t he case l aw. 6 

¶79 Nei t her  t he maj or i t y opi ni on nor  t he cour t  of  appeal s 

deci s i on hel ps c i r cui t  cour t s t o deci de when evi dence of  

cont ami nat i on and ant i c i pat ed r emedi at i on cost s may or  may not  

be r el evant  t o det er mi ne f ai r  mar ket  val ue i n condemnat i on 

cases.   Cases i n ot her  j ur i sdi ct i ons have gr appl ed wi t h a 

c i r cui t  cour t ' s  exer ci se of  di scr et i on i n admi t t i ng evi dence of  

cont ami nat i on and ant i c i pat ed r emedi at i on cost s,  consi der i ng,  

f or  exampl e,  t he di f f er ence bet ween evi dence of  cont ami nat i on 

and evi dence of  ant i c i pat ed r emedi at i on cost s,  l i abi l i t y  f or  

r emedi at i on,  avai l abi l i t y  of  publ i c r emedi at i on f unds,  

i ndemni f i cat i on f r om ot her  par t i es,  st i gma of  cont ami nat i on even 

af t er  r emedi at i on,  f ai r ness of  t he val uat i on t o t he condemnor  

                                                 
6 See 7A Ni chol s  on Emi nent  Domai n § G13B. 03[ 2] [ i ] ,  at  G13B-

59–G13B61 ( 3d ed.  2007) .    
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and condemnee, 7 and ot her  cont ami nat i on- r el at ed ef f ect s on t he 

mar ket  val ue of  condemned pr oper t y.   

¶80 Under  t he c i r cumst ances of  t he i nst ant  case,  t he cour t  

shoul d not  addr ess t hese si gni f i cant  i ssues.   I  woul d t her ef or e 

not  have t hi s cour t  wr i t e at  l engt h on t he val uat i on of  

cont ami nat ed pr oper t y i n condemnat i on pr oceedi ngs.   I  woul d 

ei t her  di smi ss t hi s mat t er  as i mpr ovi dent l y gr ant ed so t hat  t he 

deci s i on of  t he cour t  of  appeal s wi l l  s t and as pr ecedent  or  

adopt  t he deci s i on of  t he cour t  of  appeal s,  not i ng t hat  t her e 

ar e many chal l enges i n i mpl ement i ng t hi s deci s i on.   

¶81 The maj or i t y opi ni on unf or t unat el y makes t he answer  t o 

t he compl ex quest i on of  val ui ng cont ami nat ed condemned pr oper t y  

decept i vel y s i mpl er  t han i t  i s ,  and t her ef or e may l ul l  l i t i gant s 

and cour t s i nt o over l ooki ng t he compl exi t i es and possi bl e 

i nj ust i ces pr esent ed when val ui ng cont ami nat ed pr oper t y i n 

condemnat i on pr oceedi ngs.   

¶82 For  t he r easons set  f or t h,  I  concur .  

                                                 
7 See Uni t ed St at es v.  Commodi t i es Tr adi ng Cor p. ,  339 U. S.  

121,  123 ( 1950)  ( " Fai r  mar ket  val ue has nor mal l y been accept ed 
as a j ust  st andar d.   But  when mar ket  val ue has been t oo 
di f f i cul t  t o f i nd,  or  when i t s appl i cat i on woul d r esul t  i n 
mani f est  i nj ust i ce t o owner  or  publ i c,  cour t s have f ashi oned and 
appl i ed ot her  st andar ds.  .  .  .   What ever  t he c i r cumst ances under  
whi ch such const i t ut i onal  quest i ons ar i se,  t he domi nant  
consi der at i on al ways r emai ns t he same:   What  compensat i on i s 
' j ust '  bot h t o an owner  whose pr oper t y i s t aken and t o t he 
publ i c t hat  must  pay t he bi l l ?" ) .  
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