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The Mandatory Provident Fund Schemes
(Amendment) Bill 2014 was passed by the
Legislative Council in January 2015 to amend
the Mandatory Provident Fund Schemes
Ordinance and its subsidiary legislation. This
article discusses the issues that are new and in
debate, and their implications to employers.
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The Mandatory Provident Fund Schemes (Amendment)
Bill 2014 (“Bill") was passed by the Legislative
Council in January 2015 to amend the Mandatory
Provident Fund Schemes Ordinance (“MPFSQ”) and
its subsidiary legislation. Some of the major changes
include enabling mandatory provident fund (“MPF”)
benefits to be withdrawn on terminal illness and by

instalments from MPF schemes.

WHAT IS CURRENT

The objective of the MPF system is to provide for a
mandatory savings retirement scheme in Hong Kong.
Generally, an employee may only withdraw the
accrued benefits under his/her MPF scheme when he/
she reaches retirement age. "Retirement age" is defined
as 65 years old under the MPFSO. Early withdrawal
before the retirement age may be possible in a few

limited circumstances. Such circumstances include:

* early refirement if the employee has attained 60
years old and has ceased work;

* permanent departure from Hong Kong;

* total incapacity, which means the employee is permanently unfit to
perform the kind of work he/she was last performing before becoming
incapacitated;

¢ death; and

* where the balance of the employee's MPF account is less than
HK$5,000 and no contributions have been made to such scheme for
12 months. The employee needs to declare that he/she will not become
employed or self-employed in the foreseeable future.

WHAT IS NEW

Withdrawal of accrued benefits on the basis of terminal illness
The Bill introduces an additional ground for early withdrawal of the accrued
MPF benefits. When the provision comes into force, an employee may
withdraw his/her MPF benefits on the ground of terminal illness. Terminal
ilness is defined to refer to any illness which is likely to reduce the life

expectancy of the employee to 12 months or less.

To withdraw the accrued benefits on the ground of terminal illness, the
employee is required to produce proof of terminal illness by providing a
medical certificate issued by a registered medical practitioner or registered
Chinese medicine practitioner within 12 months before the date of lodging
the request. The payment will be the full amount of the employee's MPF
benefits.
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Phased withdrawal of accrued benefits

Under the current framework, the full accrued MPF
benefits must be withdrawn in one lump sum immediately
or at a later date when the conditions for withdrawal
are satisfied. However, under the new framework,
there will be a phased withdrawal option. Employees
will be able to withdraw his/her accrued benefits by
instalments by giving written instructions regarding the
time, frequency or amount of payment in accordance
with the governing rules of the scheme.

Restriction on charges

Apart from the necessary transaction costs incurred by
the approved trustee in selling or purchasing investments
to give effect to the payment and are payable to a third
party (other than the approved trustee), MPF trustees
will no longer be able o charge any additional fees or
financial penalties from the employee for payment of the
accrued benefits in a lump sum, or if the employee elects
for the accrued benefits to be paid by instalments, the first
12 instalments in any year. There will be no restriction on
the amount that may be withdrawn every time.
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WHAT IS IN DEBATE

Changes to the MPF offsetting mechanism
regarding severance and long service payments
Under the Hong Kong Employment Ordinance (Cap 57)
(“EO”), an employee is entitled to a severance payment
if he/she has been employed by the employer under
a continuous contract for over two years and his/her
employment is terminated on the basis of a redundancy or
lay-off. An employee is entitled to a long service payment
if he/she has been employed by the employer under a
continuous contract for over five years and he/she is
dismissed and not entitled to receive a severance payment.

Currently, the severance and long service payments can
be setoff against any MPF contributions made by the

employer.

However, there have been heated debates as to whether
the statutory offsetting provisions should be abolished,

or the offset ratio should be lowered. If the offsetting

mechanism is to be abolished, this will likely have
impact on the costs of terminating staff who have been

continuously employed for more than two years.

In the 2014 policy address, the Hong Kong government
confirmed that there was no immediate plan to change
the status quo of the offsetting mechanism. In July 2014,
Matthew Cheung, the Secretary for Labour & Welfare,
commented that while the Government was open to hear
the views of different parties, there was no plan to set up
a dedicated group fo look into the off-setting mechanism.

This matter was not discussed further in the recent 2015
policy address. It remains to be seen whether the offsetting
mechanism will indeed be abolished or altered.

IMPLICATIONS

The changes introduced by the Bill will likely be
welcomed by employees as they provide for greater
flexibility regarding withdrawal of accrued MPF benefits.



Employees who are terminally ill will also be able to
withdraw their accrued MPF benefits earlier, such that
the money could be used to pay their medical expenses
and meet their needs.

As MPF trustees will only be allowed to charge the
necessary fransaction costs incurred in relation to
the sale and purchase of investments to facilitate the
payment of the accrued MPF benefits, employees should
have less concerns that their accrued MPF benefits will
be reduced by MPF trustee fees. By permitting the
accrued MPF benefits to be withdrawn in instalments,
employees will have greater freedom to manage their
accrued MPF benefits so that a more favourable return
can be achieved based on the market conditions.

In the meantime, as the new provisions in the Bill are
not yet in force, no immediate actions are required
from employers. However, the changes brought about
by the Bill will have greater impact on MPF trustees.

If discussions in relation to the abolition of or
amendments to the offseftting provisions resume,
employers would need to be prepared for possible
changes to the offsetting arrangement and manage
any severance or long service payments payable
accordingly.
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