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R
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D
U

C
T
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A
lternative D

ispute R
esolution (A

D
R

) has becom
e the rage am

ong people

and groups interested in litigation reform
. T

he cost of litigation has becom
e

too high in every avenue of society, from
 the federal governm

ent to disputes

am
ong neighbors.

K
im

berlee K
. K

ovach notes,

In a m
ajority of cases, the parties begin, w

ith a recognition
that a problem

, disagreem
ent or dispute exists. If an

im
m

ediate answ
er or resolution is not attained, the

conflict escalates. In fact, the path of confict has been likened
to a snow

ball rolling dow
nhill. T

he size as w
ell as the

intensity increases. If stopped early, the grow
th is halted.

T
hat has been the goal of m

uch of the current A
D

R
m

ovem
ent.

1

A
D

R
 techniques have been im

plem
ented in the federal governm

ent as

w
ell as in corporate A

m
erica. A

 recent corporate survey in T
he D

ispute

R
esolution T

im
es found that the m

ain reasons corporations chose A
D

R
 over

litigation are to reduce costs and save tim
e. 2

T
his project w

ill briefy define and discuss A
lternative D

ispute R
esolution

(A
D

R
) as a precursor to P

reem
ptive D

ispute R
esolution. It w

ill then

exam
ine P

reem
ptive D

ispute R
esolution and, m

ore specifically, N
egotiated

1
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R
ulem

aking as m
eans of resolving differences before litigation becom

es

necessary. F
inally, it w

ill discuss how
 N

egotiated R
ulem

aking could be

im
proved and expanded to the benefit of local and m

unicipal governm
ents.

2
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R
 2

A
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O
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T
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A
lternative D

ispute R
esolution (A

D
R

) is a group of processes through

w
hich disputes, conflicts and cases are resolved outside of form

al judicial and

adm
inistrative adjudication. T

hese processes include negotiation, m
ediation,

arbitration, case evaluation techniques and private judging.

T
he need for alternative dispute resolution w

as born out of a litigation

reform
 m

ovem
ent. C

orporations, private parties, and governm
ents all

needed a better m
ethod of resolving disputes in a tim

ely and cost effective

m
anner; hence A

D
R

 w
as offered as a viable solution to a societal need. A

D
R

can provide m
any advantages over litigation: speed, low

er costs,

confidentiality, sim
plicity, flexibility and preservation of business

relationships.

A
D

R
 techniques provide a faster resolution of a dispute w

hen com
pared

to litigation. A
 civil case m

ay take up to seven years to reach a final verdict

and longer if appealed, giving truth to the cliche, "Justice delayed is justice

denied." In contrast, arbitration m
ay take anyw

here from
 one m

onth to eight

m
onths from

 hearing to aw
ard. T

his tim
e savings converts into a significant

cost savings; less tim
e that is taken, the low

er are the billable hours charged

by attorneys, the less is the adm
inistrative overhead, and the

greater is the present value of the am
ount recovered by successful parties.

3
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A
nother feature of A

D
R

 is that proceedings m
ay be held on a confidential

basis.
T

he parties involved m
ay avoid the adverse publicity of an

em
barrassing dispute as inform

ation relating to an A
D

R
 process is not open

to the public record.

A
D

R
 is less form

al than litigation. D
iscovery m

ay be lim
ited or excluded

altogether. R
igid rules of evidence do not apply. F

inally, A
D

R
 is m

ore

f lexible procedurally than are the rules of civil procedure. T
he judicial system

is structured to im
pose traditional rem

edies w
hereas the A

D
R

 process does

not have to abide by precedent and has m
ore freedom

 to aw
ard

unconventional settlem
ents.

A
D

R
 also assists in the preservation of business relationships. Litigation is

structured to be adversarial. R
ichard H

. W
eise, senior vice-president and

general counsel of M
otorola, Inc. in a recent interview

 in T
he C

orporate Legal

T
im

es stated that,

T
he real costs of disputes is the disruption of valuable

relationships. A
nd since m

ost of our litigation is w
ith

custom
ers, suppliers, em

ployees and the governm
ent, w

hat
m

ore im
portant relationships are there? T

here is trem
endous

cost during long, protracted litigations because of the
unpleasantness created and the bile stirred up betw

een
you and those w

ith w
hom

 you have a relationship. 3

O
n the w

hole, A
D

R
 offers m

ethods of dispute resolution that run the

gam
ut in their levels of confrontation. O

bviously, form
al litigation w

ould be

4
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the m
ost confrontational process. T

he level of adversarial confrontation

decreases as you m
ove from

 arbitration to m
ediation to negotiation.

M
E

D
IA

T
IO

N

T
he m

ost w
idely used and fexible form

 of non-binding A
D

R
 is m

ediation.

M
ediation allow

s both parties to m
aintain their positions w

hile the

m
ediation process guides the parties dow

n a path that hopefully leads to

settlem
ent.

M
ore succinctly, m

ediation is the process w
here a third-party neutral acts

as facilitator in resolving a dispute betw
een tw

o or m
ore parties. It is non-

adversarial in nature as the parties com
m

unicate directly. T
he role of the

m
ediator is to facilitate com

m
unication betw

een the parties, assist them
 in

focusing on real issues of the dispute, and generate options for achieving a

settlem
ent. T

he goal of m
ediation is that the parties them

selves arrive at a

m
utually acceptable resolution of the dispute.

O
verall, m

ediation creates an environm
ent w

here a settlem
ent can be

achieved that is m
utually satisfactory to both parties w

ithout having to

undergo the cost or aggravation of m
ore confrontational m

ethods.

5

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=32aa33f2-87b9-4f21-b436-a80bccc72e0a



A
R

B
IT

R
A

T
IO

N

A
rbitration involves one or m

ore neutral parties (an individual or panel)

w
ho listens to both sides of a dispute and then renders an aw

ard. A
rbitration

can be binding or non-binding. In binding arbitration, the decision of the

arbitrator(s) is final. H
ow

ever, the parties to the arbitration can file a petition

w
ith the court to confirm

, correct or vacate an aw
ard in accordance w

ith law
.

In non-binding arbitration, if the decision of the arbitrator is unsatisfactory to

the parties, they m
ay elect to go to court.

A
rbitration is m

ore form
al procedurally than m

ediation and therefore

m
ore confrontational. T

he costs of the proceeding are higher w
hen com

pared

to m
ediation as is the level of aggravation.

N
E

G
O

T
IA

T
IO

N

N
egotiation is at the heart of all settlem

ents. It can occur during any phase

of the litigation - arbitration - m
ediation spectrum

. T
he other A

D
R

 processes

are different in that they generally require the intervention of one or m
ore

third parties. O
n the other hand, negotiation involves only the parties to the

dispute and, if represented, their law
yers. Legal negotiations m

ay take place

inform
ally betw

een law
yers for both parties as they discuss different aspects of

the case. F
orm

al negotiations m
ay take place w

hen there is a real desire to

6
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settle the m
atter. H

ow
ever, often direct negotiations do not result in a

satisfactory settlem
ent. W

hen this occurs, it is tim
e to bring in the third party

neutral for assistance.P
R

E
E

M
P

T
IV

E
 D

IS
P

U
T

E
 R

E
S

O
LU

T
IO

N

W
hile A

lternative D
ispute R

esolution provides an alternative to litigation

in solving disputes, P
reem

ptive D
ispute R

esolution (P
D

R
) seeks to iron out

disagreem
ents prior to any dispute arising. It seeks, that is, to preem

pt

litigation, arbitration and m
ediation. M

ethods such as negotiations, m
ediated

negotiations and negotiated rulem
aking fall into the preem

ptive category.

E
ach m

ethod is an attem
pt at consensus building.

A
ny form

 of negotiation, buyer-seller or labor-m
anagem

ent for exam
ple, is

a consensus building process. If the parties fail to reach an agreem
ent then no

joint conclusion is achieved. W
hen these negotiations fail to reach a

consensus, the parties turn to other processes. Labor m
ay have a strike, a

buyer m
ay turn to another seller or the parties m

ay subm
it their differences to

an adjudicatory body. T
hrough the use of these preem

ptive processes,

litigation becom
es less necessary.

D
iscussing conflict betw

een the oil and fishing industries, G
erald W

.

C
orm

ick and A
lana K

naster note:

M
ediated negotiations and sim

ilar processes have

7
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increasingly been used during the past decade to resolve
a variety of disputes over such public policy issues as the
use and allocation of natural resources. M

ediation has
thus evolved from

 being an interesting experim
ent to

being a w
idely accepted public policy option. 4

T
he greatest current expansion in the use of m

ediated negotiations is in

the developm
ent of consensus regulations, w

here parties in conflict are

brought together to ham
m

er out regulations that all parties find acceptable.

T
his process has com

e to be know
n as negotiated rulem

aking.

8
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T
he concept of negotiating regulations w

as originated and developed by

P
hilip H

arter. In his 1982 article, "N
egotiating R

egulations: A
 C

ure for the

M
alaise, " H

arter outlined his concept of negotiated rulem
aking in the

regulatory process. H
e argued that the federal governm

ent w
as spending a

great deal of tim
e and m

oney in litigation over disputed regulations. H
arter

proposed including all interested parties in the rulem
aking procedure to

stave off later disputes--to preem
pt them

. H
e concluded that by including

potentially affected people in the process, m
ost disagreem

ents and concerns

could be put out in the open and resolved prior to the rules going into effect

rather than after the rules w
ere already in place. 5

A
s a result of his w

ork, the

federal governm
ent and state agencies began to adopt this concept.

T
he obvious advantage of this m

ethod is its potential to head off potential

litigation by having affected parties m
eet and negotiate before the rules go

into effect. N
egotiated R

ulem
aking gives each side a forum

 for discussing

concerns in a non-adversarial m
anner. T

o the extent that it offers

an opportunity to avoid expensive litigation, it m
ust be view

ed as offering a

"w
in-w

in" opportunity for all affected parties, including governm
ent.

9
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C

T
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F
 1990

T
he N

egotiated R
ulem

aking A
ct of 1990 w

as passed as an am
endm

ent to

the A
dm

inistrative P
rocedure A

ct. T
he 101st C

ongress cited six reasons as to

w
hy this A

ct w
as necessary.

(1) G
overnm

ent regulation has increased substantially since the
enactm

ent of the A
dm

inistrative P
rocedure A

ct.

(2) A
gencies currently use rulem

aking procedures that m
ay

discourage the affected parties from
 m

eeting and
com

m
unicating w

ith each other, and m
ay cause parties w

ith
different interests to assum

e conflicting and antagonistic
positions and to engage in expensive and tim

e-consum
ing

litigation over agency rules.

(3) A
dversarial rulem

aking deprives the affected parties and the
public of the benefits of face-to-face negotiations and
cooperation in developing and reaching agreem

ent on a
rule. It also deprives them

 of the benefits of shared
inform

ation, know
ledge, expertise and technical abilities

possessed by the affected parties.

(4) N
egotiated rulem

aking, in w
hich the parties w

ho w
ill be

significantly affected by a rule participate in the developm
ent

of the rule, can provide significant advantages over
adversarial rulem

aking.

(5) N
egotiated rulem

aking can increase the acceptability and
im

prove the substance of rules, m
aking it less likely that the

affected parties w
ill resist enforcem

ent or challenge such
rules in court. It m

ay also shorten the am
ount of tim

e
needed to issue final rules.

(6) A
gencies have the authority to establish negotiated
rulem

aking com
m

ittees under the law
s establishing such

agencies and their activities and under the F
ederal A

dvisory
C

om
m

ittee A
ct (5 U

.S
.C

. A
pp.) S

everal agencies have

10
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successfully used negotiated rulem
aking. T

he process has
not been w

idely used by other agencies, how
ever, in part

because such agencies are unfam
iliar w

ith the process or
uncertain as to the authority for such rulem

aking.
6

A
s the "F

indings" indicate, C
ongress realized that the rulem

aking process

had becom
e unacceptable. In m

any cases, the process created an adversarial

environm
ent that encouraged litigation. A

dditionally, it w
as recognized that

often in the rulem
aking process experts w

ere not alw
ays consulted. F

inally,

it w
as noted that if all affected parties feel that they have a stake in the

m
aking of a rule, they w

ill be less likely to find it unacceptable and feel the

need to litigate.

T
he N

egotiated R
ulem

aking A
ct outlined specifically the procedures

agencies using negotiated rulem
aking m

ust use.

F
irst, the agency head m

ust determ
ine if negotiated rulem

aking is in the

public interest. T
he A

ct sets forth that the agency head shall consider:

W
hether there is a need for a rule;

If there is a lim
ited num

ber of identifiable interests
that w

ill be significantly affected by the rule;

*
If there is a reasonable likelihood that a com

m
ittee can

be convened w
ith a balanced representation of persons

w
ho can adequately represent the interests and are w

illing
to negotiate in good faith to reach a consensus on the
proposed rule;

11
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If there is a reasonable likelihood that a com
m

ittee w
ill

reach a consensus on the proposed rule w
ithin a fixed

period of tim
e;

*
T

hat the negotiated rulem
aking procedure w

ill not
unreasonably delay the notice of proposed rulem

aking
and the issuance of the final rule;

T
hat the agency has adequate resources and is w

illing to
com

m
it such resources, including technical assistance to

the com
m

ittee;

T
he agency, to the m

axim
um

 extent possible consistent
w

ith the legal obligations of the agency, w
ill use the

consensus of the com
m

ittee w
ith respect to the proposed

rules as the basis for the rule proposed by the agency for
notice and com

m
ent.

7

K
naster and H

arter discuss the E
nvironm

ental P
rotection A

gency's (E
P

A
)

decision to utilize negotiated rulem
aking in their regulatory procedure,

T
he debates over passage of the legislation had been

contentious, and it w
as felt that developing the

regulations w
ould be equally controversial. W

illiam
R

osenberg, E
P

A
's A

ssistant A
dm

inistrator for A
ir

P
rogram

s, decided to consider using regulatory
negotiation to develop the rules. E

ven though
negotiation w

ould be tim
e consum

ing and w
ould

preclude staff from
 beginning drafting im

m
ediately,

R
osenberg determ

ined that the process w
ould provide

E
P

A
 w

ith expertise, experience, and practical insight of
these parties in sorting through the com

plex issues. A
nd,

at least as im
portant, it w

ould develop a consensus on the
rules.

8

F
inal consensus is param

ount w
hen developing regulations. D

ispleased

parties can block actions w
ith court proceedings and tie up the proceedings

12
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for years. N
egotiated R

ulem
aking seeks to m

ake all parties happy and stave

off unw
anted and costly litigation.

F
ortunately, by im

plem
enting this process, the rules w

ere developed close

to schedule and m
et the am

bitious goals of the C
lean A

ir A
ct A

m
endm

ent of

1990. It is very likely that w
ithout negotiated regulations, these goals w

ould

have never been m
et, or at least delayed.

T
he next section of the N

egotiated R
ulem

aking A
ct of 1990 discusses the

role of a convener. A
 convener is a person w

ho im
partially assists an agency

in determ
ining w

hether establishm
ent of a rulem

aking com
m

ittee is feasible

and appropriate in a specific rulem
aking case. It is the job of the convener to

identify persons w
ho w

ill be affected by the proposed rule and conduct

discussions w
ith them

 to determ
ine if the form

ation of a com
m

ittee is viable.

It is the duty of a convener to report his/her findings to the agency. T
he

agency can then request that the convener furnish the agency w
ith the nam

es

of people w
ho w

ould be w
illing and qualified to represent the interests that

w
ill be affected by the proposed rule. T

he convener°s report can be m
ade

available to the public upon request.

In the case of the C
lean A

ir A
ct A

m
endm

ent of 1990, the E
P

A
 chose

K
naster and H

arter, pioneers in the field of A
D

R
 and negotiated rulem

aking,

to act as conveners. T
he E

P
A

 decided to assign one convener to the

13
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oxygenated fuels rule and the other to the reform
ulated gasoline rule.

S
om

e parties w
ere interested in both rules, so K

naster and H
arter tried to

coordinate their efforts as m
uch as possible. T

hey began the process by

conducting extensive interview
s w

ith the E
P

A
's O

ffice of M
obile S

ources.

T
his office had potential sources for the conveners to contact. T

he conveners

discussed the regulatory process w
ith each potential participant and w

ere

m
ainly concerned that the negotiations take place in the lim

ited tim
e the E

P
A

w
as allotting; three m

onths. T
he conveners also did not w

ant the

negotiations to reopen issues that had been debated and resolved during the

legislative process. It w
ould be the responsibility of the neutral facilitators

and the participants them
selves to keep the talks productive. T

he conveners

m
ain task w

as to keep a m
anageable num

ber of direct participants since they

knew
 they could never hope to get representatives of all affected interests

around the sam
e table.

A
ccording to the A

ct, after the convener's assessm
ent, if the agency decides

to go forw
ard w

ith the form
ation of a com

m
ittee, the agency m

ust publish in

the F
ederal R

egister and/or other appropriate trade publications a notice

w
hich m

ust include:an announcem
ent that the agency intends to establish

a negotiated rulem
aking com

m
ittee to negotiate and

develop a proposed rule;

*
a description of the subject and scope of the rule to be
developed and the issues to be considered;

14

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=32aa33f2-87b9-4f21-b436-a80bccc72e0a



a list of the interests w
hich are likely to be significantly

affected by the rule;

a list of the persons proposed to represent such interests
and the person or persons proposed to represent the
agency;

*
a proposed agenda and schedule for com

pleting the w
ork

of the com
m

ittee, including a target date for publication by
the agency of a proposed rule for notice and com

m
ent;

a description of adm
inistrative support for the com

m
ittee

to be provided by the agency, including technical
assistance;

a solicitation for com
m

ents on the proposal to establish
the com

m
ittee and the proposed m

em
bership of the

negotiated rulem
aking com

m
ittee; and

an explanation of how
 a person m

ay apply or nom
inate

another person for m
em

bership on the com
m

ittee. 9

A
fter publication of notice, the agency m

akes a final determ
ination as to

w
hether to form

 the com
m

ittee. It bases its decision on the applications m
ade

for m
em

bership to the com
m

ittee and com
m

ents subm
itted. If the agency

determ
ines it w

ill form
 a com

m
ittee, it m

ust then com
ply w

ith the F
ederal

A
dvisory C

om
m

ittee A
ct. If the agency should decide not to form

 a

com
m

ittee, it m
ust then publish a notice of this decision and the reasons for

the decision in the F
ederal R

egister and/or trade publications.

S
hould an agency go forw

ard w
ith form

ing a com
m

ittee, it is bound by the

N
egotiated R

ulem
aking A

ct to lim
it the num

ber of m
em

bers on the

com
m

ittee to tw
enty-five. H

ow
ever, if the agency head determ

ines that a

greater num
ber of m

em
bers is necessary to achieve balance, then m

ore than
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tw
enty-five m

em
bers m

ay be appointed. In addition, there m
ust be at least

one person on the com
m

ittee representing the agency.

In the case of T
he C

lean F
uels R

egulatory negotiation, the conveners

recom
m

ended that approxim
ately tw

enty-five m
em

bers sit on the com
m

ittee.

H
ow

ever, the parties involved insisted that the num
ber of seats on the

com
m

ittee be expanded so that all the key sub-interests w
ithin each m

ajor

organization w
ere represented.

H
arter and K

naster state in their article,

T
he diversity am

ong m
em

bers in several key interest groups
becam

e an im
portant consideration in the final design of the

clean fuels negotiation process. F
or exam

ple, the petroleum
refiners had tw

o trade associations, one representing a broad
spectrum

 of the industry including num
erous sm

all refiners and
the other representing m

ajor refiners. D
ifferences in m

arket
share, geography, and organization structure betw

een the large
and sm

all refiners necessitated that both associations be seated at
the table. R

epresentation w
as com

plicated further by the
diversity am

ong the m
ajor refiners, ranging from

significant differences in the com
position of the crude oil they

used to a w
ide variety of investm

ent strategies that affected
com

panies' position on the content of the regulation.
M

oreover, several of the m
ajor com

panies w
ere further along

in their product reform
ulations in response to changing

stringent regulations.
10

D
ue to the com

plexity of this negotiation process, it w
as necessary to

expand the com
m

ittee to thirty-one m
em

bers in order to include all interests

that needed to be represented. T
he conveners proposed that the E

P
A

 establish

an "U
m

brella" com
m

ittee that w
ould be responsible for establishing

16

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=32aa33f2-87b9-4f21-b436-a80bccc72e0a



consensus on the w
hole package. In addition, there w

ould be w
ork groups

form
ed around the specific interests that w

ould m
ake recom

m
endations to

the um
brella com

m
ittee for final consideration. (F

igure 1)

T
he A

ct addresses the question of expenses for com
m

ittee m
em

bers and

states that m
em

bers w
ill be reim

bursed for travel, etc. only if there is a

financial need that w
ould otherw

ise preclude them
 from

 m
em

bership on the

com
m

ittee. T
he A

ct is also quick to point out that any funds received as a

result of m
em

bership on a negotiated rulem
aking com

m
ittee does not

constitute em
ploym

ent in the F
ederal G

overnm
ent. T

he rem
ainder of the

A
ct addresses com

pilation of the data and judicial review
. In reference to

com
pilation of data, the A

ct m
akes three points:

T
he A

dm
inistrative C

onference of the U
nited S

tates shall
com

pile and m
aintain data related to negotiated

rulem
aking and shall act as a clearinghouse to assist

agencies and parties participating in negotiated
rulem

aking proceedings.

*
E

ach agency engaged in negotiated rulem
aking shall

provide to the A
dm

inistrative C
onference of the U

nited
S

tates a copy of any reports subm
itted to the agency by

negotiated rulem
aking com

m
ittees under section 586 and

such additional inform
ation as necessary to enable the

A
dm

inistrative C
onference of the U

nited S
tates to com

ply
w

ith this subsection.

T
he A

dm
inistrative C

onference of the U
nited S

tates shall
review

 and analyze the reports and inform
ation received

under this subsection and shall transm
it a biennial report

to the C
om

m
ittee on G

overnm
ental A

ffairs of the S
enate

and the appropriate com
m

ittees of the H
ouse of

R
epresentatives.

1117

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=32aa33f2-87b9-4f21-b436-a80bccc72e0a



?zU

a

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=32aa33f2-87b9-4f21-b436-a80bccc72e0a



F
inally, the A

ct requires that any agency action relating to establishing,

assisting or term
inating a negotiated rulem

aking com
m

ittee is not subject to

judicial review
; how

ever, nothing in the A
ct shall bar judicial review

 of a

final rule if judicial review
 is provided by law

.

P
resident G

eorge B
ush stated on the signing of the N

egotiated R
ulem

aking

A
ct of 1990:

T
his A

ct w
ill encourage F

ederal agencies to use
negotiation in the regulatory process, to the extent that it
m

ay be appropriate, as a m
eans of avoiding costly and

tim
e-consum

ing litigation.
12

A
lthough the process of negotiated rulem

aking can seem
 tim

e-consum
ing,

on the w
hole w

hen com
pared to protracted litigation the tim

e and m
oney

invested is a fraction. T
he C

ongress and the P
resident both view

ed this A
ct as

a necessary com
ponent and guide on the road to litigation reform

.
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T
he im

m
ediate adm

inistrative im
pact after the passage of the A

ct w
as

im
portant to som

e agencies and business as usual to others. F
or exam

ple, the

E
P

A
 and the D

epartm
ent of Labor's O

ccupational S
afety and H

ealth

A
dm

inistration had been utilizing negotiated rulem
aking since the early

'80's.
T

hese departm
ents w

ere quite fam
iliar w

ith the procedure and its

benefits. M
arshall J. B

reger, S
olicitor of Labor, in his introduction to the

D
epartm

ent of Labor's N
egotiated R

ulem
aking H

andbook notes,

T
hose seeking to learn about D

O
L negotiated rulem

aking
activities for the first tim

e m
ay take the bulk of this

H
andbook as a sign that the process is so com

plex that it
is not w

orth pursuing. S
uch a conclusion w

ould seriously
m

isconstrue the reg-neg process and the purpose of
this H

andbook.
13

T
he m

ain hesitation of m
any agencies cam

e out of their unfam
iliarity w

ith

the process. A
s is true w

ith all form
s of A

D
R

, unfam
iliarity breeds suspicion.

T
he task of each agency w

as to train its personnel in the negotiated

rulem
aking process. M

ost agencies, as the D
epartm

ent of Labor, developed

highly detailed handbooks to address specific concerns and step-by-step

procedures for the given agency.
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T
he A

ct allotted for a great deal of discretion to each agency head. F
irst, the

agency head decides w
hether or not to form

 a com
m

ittee. E
ven if a

com
m

ittee is form
ed and rules are proposed, the agency is not required to

adopt the consensus reached by the com
m

ittee. T
herefore, the fear of too

m
any people running the process is unfounded. S

om
e autonom

y is still in

place.

O
bviously, the agency has an agenda it is trying to m

eet. A
s w

ith the C
lean

A
ir A

ct A
m

endm
ents of 1990, certain deadlines w

ere in place that had to be

m
et by the E

P
A

. A
s stated previously, the E

P
A

's A
ssistant A

dm
inistrator for

A
ir program

s considered the costs and the tim
e fram

e in deciding w
hether to

utilize the negotiated rulem
aking procedure in relations to this A

ct. A
gency

adm
inistrators though uncom

fortable w
ith a new

 procedure are w
illing to try

it if it helps them
 m

eet their goals in a m
ore stream

-lined and cost effective

m
anner.
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In a m
ore analytical look at negotiated rulem

aking, one m
ight ask w

hat is

the true definition? In the H
ouse R

eport on P
ublic Law

 101-648, N
egotiated

R
ulem

aking is defined as w
hen,

"representatives of all affected parties, including the
agency, com

e together in an effort to draft a proposed rule
that takes into account the needs of the various interests,
as w

ell as the requirem
ents of the underlying statute. "

14

T
o discover a m

ore sim
plistic definition, one m

ust break the w
ord into its

com
ponent parts. "R

ulem
aking" is m

uch easier to define. It sim
ply is the

process of m
aking or setting dow

n a set of rules. "N
egotiated" or

"N
egotiation" are a bit m

ore com
plex to define.

A
lana S

. K
naster in her paper entitled, "H

ow
 to N

egotiate, A
 G

uide for

P
articipating in M

ulti-P
arty P

ublic P
olicy N

egotiations", defines negotiation

as,

"T
he art of reaching com

prom
ise. It requires give and

take on the issues under discussions."
15

K
naster believes people w

ould have an easier tim
e in the negotiating

process if they w
ould view

 it as an everyday process. N
egotiation is in fact a

part of our everyday lives. W
e negotiate food choices, entertainm

ent choices

22
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and the like w
ith fam

ily m
em

bers and friends on a regular basis. T
he sam

e

skills w
e use to negotiate w

ith those closest to us are the skills needed at the

form
al negotiation procedure. K

naster contends that if participants w
ould

view
 negotiations as an everyday skill then this w

ould help decrease the

apprehension about participating in the process.

In the final analysis, negotiated rulem
aking is a process by w

hich

participants utilize com
prom

ise and consensus building to form
ulate rules.

T
he rules can be of the regulatory nature, as w

ith the E
P

A
's rulem

aking, or

they could be rules of understanding betw
een tw

o m
unicipal entities.

In A
ugust of 1991, the com

m
unity of W

estchester, C
alifornia, and Loyola

M
arym

ount U
niversity entered a negotiated rulem

aking process in order to

reach an agreem
ent on the Leavey C

am
pus D

evelopm
ent and to address

com
m

unity and U
niversity concerns and needs. B

oth parties felt this

consensus building process w
as a productive w

ay to hash out differences and

concerns over this new
 project.

A
s previously discussed, A

D
R

 in general and negotiated rulem
aking m

ore

specifically, is a w
ay to preserve relationships. B

oth the com
m

unity of

W
estchester and Loyola M

arym
ount had a m

uch larger stake in preserving

their relationship than in proving a point through litigation.
16

W
estchester w

anted Loyola to address the construction im
pact, the phasing

of the project, traffic and parking issues, and the aesthetics of the project and

its com
m

unity com
patibility. Loyola w

as interested in addressing these issues
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as the com
m

unity of W
estchester had a hurdle of perm

its for Loyola to get

through. W
ithout the help of W

estchester, the perm
it process could have

been an im
possible task.

In asking the question "w
hy use negotiated rulem

aking?", the

W
estchester-Loyola procedure offers a good exam

ple. If these tw
o parties had

not entered into this process, Loyola w
ould have gone ahead w

ith its building

program
. H

ow
ever, it w

ould have been akin to shooting arrow
s in the dark.

If Loyola did not know
 W

estchester's concerns before hand, the project could

have been stalled for years. F
or exam

ple, the com
m

unity of W
estchester files

a law
suit over traffic and parking issues, blocking construction. N

ot only

does the com
m

unity of W
estchester have to pay for this litigation, Loyola's

project is put on hold and they w
ould also have to finance a costly litigation

procedure. In addition, the adversarial nature of this confict w
ould have

caused bad feelings betw
een the tw

o parties and both sides m
ight vow

 to not

be cooperative. H
ypothetically, this situation can go from

 bad to w
orse to an

all out w
ar.

In any given situation, it is prudent to know
 w

here your opposition stands,

w
hether it is in politics, sports or business. In the past, governm

ent entities

have acted like "a bull in a china shop" and cram
m

ed regulations, projects,

etc. dow
n the throat of the public. M

any tim
es the public is enraged sim

ply

because they w
ere not involved in the process.
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G
erald W

. C
orm

ick notes,

In developing a forum
 for the settlem

ent of econom
ic/

environm
ental conficts, unanim

ity or, conversely,
granting a "veto" to each participant has im

portant
benefits. T

he "veto" levels the playing field. F
or a

defined period of tim
e on the issues that the participants

have agreed to address, they participate as equals.
17

T
his veto pow

er tends to create an atm
osphere w

here each participant has a

concern and self-interest in crafting a solution that m
eets the needs of the

other participating interests.
T

his team
w

ork approach creates an

environm
ent w

here agreem
ents can be reached, m

oney can be saved and

am
icable relations preserved.

In the m
id-80's a conflict arose betw

een the oil industry and the

indigenous com
m

ercial fisherm
en w

ho fished off the central coast of

C
alifornia. T

he fisherm
en believed the oil industry w

as interfering w
ith

their fishing activities and conversely, the oil industry felt the fisherm
en

w
ere interfering w

ith their oil exploration w
ork.

S
pecifically, the oil industry w

as contracting w
ith operators of seism

ic

testing vessels to m
ap undersea structures and w

ere paying charter fees that

exceeded $35,000 a day. T
he acoustic exploration process requires that boats

follow
 grid patterns in order to provide a predeterm

ined sequence of data for

analysis. C
onsequently, the captain of a seism

ic vessel w
ould often find

him
self on a course that intersected the course of a fishing boat. T

he
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fisherm
an, w

ho w
as trailing hundreds of yards of gear had either to pull in

his gear and face a substantial loss of fishing tim
e or hope that the seism

ic

vessel w
ould alter its course. If the vessel did not alter its course, the

fisherm
an w

ould lose his gear as w
ell as fishing tim

e.

T
he seism

ic captain faced a sim
ilar dilem

m
a. H

e could change his course

and face the possibility of nullifying the day's exploration and losing his

charter fee or hope the fisherm
an w

ould m
ove. If the fisherm

an did not

m
ove and his gear w

as dam
aged, the seism

ic captain w
ould face protracted

litigation over the gear dam
age. A

dditionally, the fisherm
an believed that

this seism
ic testing interfered w

ith the fish by dispersing schools and

dam
aging eggs and larvae.

B
oth parties brought their conflicts before the C

alifornia C
oastal

C
om

m
ission and the S

tate Lands C
om

m
ission, but to no avail. F

inally, one

of the industries asked T
he M

ediation Institute to chair a public m
eeting over

the conflict and from
 that m

eeting negotiated m
ediation betw

een the tw
o

industries w
as m

ade possible.

A
lthough the negotiation process took m

onths, it did alleviate the tension

betw
een the tw

o groups and put them
 on the road to consensus-building. In

this case, the negotiation process saved m
illions of dollars that w

ould have

been spent on potential law
suits and loss of business.

In m
ost cases it is im

possible to predict how
 m

uch m
oney could be spent to

litigiously resolve conficts that are dealt w
ith in the negotiated rulem

aking
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process. H
ow

ever, one has to only look at the tim
e fram

e for resolving these

conflicts to see the potential cost/benefit ratio. A
 negotiated rulem

aking

procedure takes three m
onths to one year to resolve a problem

 w
hereas

litigation can take upw
ards of ten years to reach a final decision. It does not

take a m
athem

atician to com
pute the astronom

ical am
ount of m

oney that

can be saved utilizing this process.

S
om

e of the pitfalls of negotiated rulem
aking center around the

bureaucracy in w
hich governm

ental procedure is m
ired. A

gency heads are

given a great deal of discretion as to w
hether to im

plem
ent the process or

even accept the rules once they are agreed upon. H
ypothetically, the entire

negotiated rulem
aking procedure could be com

pleted and then the agency

head could decide to go in a different direction. T
hat is not very likely, as

tim
e constraints and agendas m

ust be m
et, but it is legally possible.

T
he am

ount of tim
e the convener m

ust take to locate participants for the

com
m

ittee seem
s disproportional. S

o m
uch em

phasis is placed on finding

the perfect people and groups to represent every interest that the process can

be stretched too far and am
ong too m

any groups. T
here needs to be a balance

betw
een having enough groups represented and not having every

m
icroscopic interest included. W

ithout enough groups represented, the

preem
ptive purpose of negotiated rulem

aking w
ould be defeated. If one or

m
ore groups are disenchanted and propose to litigate, the agency w

ould still

be caught in a litigation w
ar it w

as trying to avoid.
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T
he im

plem
entation of negotiated rulem

aking am
ong local and m

unicipal

governm
ents is an idea w

hose tim
e has com

e. S
ince negotiation is the art of

the possible, w
hat better w

ay to serve the needs of a city or county.

T
he "idea" of the negotiated rulem

aking process can be extracted w
ithout

having to get bogged dow
n in all the procedural rules. T

he concept of a

com
m

ittee representing the interests of the population (the city,

county or state population) over an issue to build consensus is a useful one.

C
onflicts exist at every level of governm

ent; betw
een cities, betw

een cities

and the county, betw
een cities and the state, and betw

een cities and the federal

governm
ent. A

dditionally, conficts arise betw
een all levels of governm

ent

and the private sector. (i.e. vendors)

In the C
oachella V

alley recently, the V
alley cities w

ere com
peting in a bid

for a M
etrolink station. T

he contract w
as being aw

arded by the S
tate. In this

instance, m
ore progress could have been m

ade if the cities had w
orked

together to decide w
here the best place in the V

alley to build the station w
as

instead of only looking out for each individual interest.

E
ach city individually w

as concerned about the effect on their sales tax

revenues and their transient occupancy tax (T
O

T
). H

ow
ever, the entire

C
oachella V

alley w
ould benefit econom

ically from
 such a station. T

o date,
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no litigation is pending, how
ever feelings are hurt and tem

pers are high and

all could have been avoided utilizing the negotiated rulem
aking process.

T
here are several barriers to im

plem
enting the negotiated rulem

aking

process in the C
oachella V

alley. F
irst, every city com

petes very hard for tax

dollars generated from
 the tourism

 industry. F
or exam

ple, P
alm

 S
prings is

not interested in prom
oting a M

etrolink station in P
alm

 D
esert as it is seen as

potentially taking tax dollars aw
ay from

 P
alm

 S
prings. N

aturally, the C
ity of

P
alm

 S
prings w

ants the station built in P
alm

 S
prings.

A
nother barrier to consensus am

ong the V
alley C

ities is class confict. T
he

econom
ic picture of C

oachella V
alley residents is quite diverse. In Indian

W
ells, the average per capita incom

e is over $30,000 a year. In contrast,

C
oachella, w

hich has a high m
igrant farm

 w
orker population, has an average

per capita incom
e of under $5,000 a year. T

here is also a sharp contrast w
hen

com
paring C

athedral C
ity to R

ancho M
irage or P

alm
 S

prings. T
his incom

e

gap betw
een cities creates cities that have quite different agendas.

C
onsequently, achieving consensus over any issue, including the M

etrolink

station, is difficult.

Ironically, V
alley cities have show

n consensus over the attem
pt to exclude

a locally unpopular land use. N
o V

alley city w
ants a landfill in its backyard.

T
he C

oachella V
alley is involved in a dispute over the location of a

landfill site in E
agle M

ountain. T
he R

iverside C
ounty B

oard of S
upervisors

held public forum
s over the issues but no com

m
ittee w

as form
ed that truly
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represented the concerns of the residents. T
he S

upervisors w
ere not only

concerned w
ith generating revenue for their county, but padding their

political w
ar chests w

ith contributions from
 M

ine R
eclam

ation, C
orp., the

com
pany proposing to build the landfill. 18 A

lready litigation has begun over

the issue, even though M
ine R

eclam
ation, C

orp. has not begun the project. A

sim
plified version of a negotiated rulem

aking com
m

ittee w
ith m

em
bers

from
 the public at large as w

ell as M
ine R

eclam
ation, C

orp. w
ould have been

beneficial to the process. A
s the project is still in the governm

ental approval

stage, the jury is still out on the outcom
e of this confict.

In a broader application, the C
ity of P

alm
 S

prings recently form
ed a

H
um

an R
ights C

om
m

ission to address discrim
ination conflicts occurring in

the C
ity of P

alm
 S

prings. T
he com

m
ittee appointees show

 broad com
m

unity

representation. T
his C

om
m

ission is trying to resolve discrim
ination

problem
s before they are taken to the E

qual E
m

ploym
ent O

pportunity

C
om

m
ission (E

E
O

C
) or dragged through civil court. T

he C
om

m
ission is also

charged w
ith setting up guidelines for anti-discrim

ination policies to be

utilized throughout the city.

A
n area in m

unicipal governm
ent that could benefit from

 the utilization

of the negotiated rulem
aking process is in the aw

arding of contracts. T
he

negotiated rulem
aking process offers a forum

 for developing the rules and

procedures a city or county needs in determ
ining the aw

arding of contracts.

T
his process w

ould also include vendors as w
ell as city or county em

ployees

30

Document hosted at 
http://www.jdsupra.com/post/documentViewer.aspx?fid=32aa33f2-87b9-4f21-b436-a80bccc72e0a



on the negotiating com
m

ittee. B
oth sides w

ould have the opportunity to air

conflicts and concerns and correct problem
s before the need for litigation

arises.

O
n the w

hole, local and m
unicipal governm

ents im
plem

enting m
ediated

negotiations can realize not only cost benefits but can create a happier

constituency by m
aking them

 feel a part of the process.
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C
H

A
P

T
E

R
 6

C
O

N
C

LU
S

IO
N

V
oltaire said,

"I w
as never ruined but tw

ice: O
nce w

hen I lost a law
suit;

once w
hen I w

on one."

V
oltaire's skepticism

 regarding litigation has been shared in recent years by

an increasing num
ber of parties w

ho have experienced first-hand the traum
a

of the traditional adversarial system
. M

ost people engaged in a confict are

looking for other dispute resolution m
ethods that are cheaper, m

ore

efficient, less confrontational and that also hold out at least the prom
ise of

resolving disputes w
ithout irreparable injury to the parties' underlying

relationship.

T
his project set out to define and discuss A

lternative D
ispute R

esolution as

a precursor to P
reem

ptive D
ispute R

esolution and then take a closer look at

N
egotiated R

ulem
aking as a m

eans of resolving confict before litigation

becam
e necessary.

Im
plem

enting and utilizing the N
egotiated R

ulem
aking process offers

several advantages. F
irst, it gives each side a forum

 for discussing concerns in

a non-adversarial, less confrontational m
anner. T

hrough this process,

consensus is the goal and therefore it becom
es a "w

in-w
in" proposition for all

involved instead of creating w
inners and losers.
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T
he second advantage to utilizing N

egotiated R
ulem

aking is derived from

the first. N
egotiated R

ulem
aking by creating this "w

in-w
in" environm

ent

heads off potential litigation and consequently potentially astronom
ical legal

bills. P
arties are less likely to becom

e litigious w
hen they have a stake in the

rule-m
aking process. In addition to saving m

oney, staving off litigation also

assists in im
plem

enting the rule faster.

F
inally, N

egotiated R
ulem

aking helps preserve am
icable relationships.

N
egotiated R

ulem
aking is preem

ptive in nature and creates a forum
 to

resolve conficts before they necessitate a confrontation. D
iscussing rationally

concerns betw
een parties creates em

pathy. M
ore confrontational m

ethods

(i.e. litigation) destroy em
pathy and are destructive to relationships. (business

or otherw
ise)

T
his project also set out to see how

 N
egotiated R

ulem
aking could be

im
proved and expanded to benefit local and m

unicipal governm
ents. In the

C
oachella V

alley, A
D

R
 techniques are being im

plem
ented in several areas but

the process is still in its infancy. U
tilizing N

egotiated R
ulem

aking in the

process of aw
arding contracts w

as seen to be a benefcial expansion of the

process. R
ealistically, any governm

ental process w
hether it be questions of

adm
inistration, procedure, etc. w

ould benefit from
 this consensus building

process.

C
onsensus is the building block of resolving disputes in a non-adversarial

m
anner and is at the heart of the negotiated rulem

aking process. In the
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advent of the w
ave of litigation reform

, it just m
akes good sense to revert to

m
ethods that solve problem

s and not sim
ply create w

inners and losers.

W
ithout the label of "w

inner" or "loser" all parties are m
ore apt to w

ork as a

team
.

T
eam

w
ork, w

hether in the federal regulatory process or at w
ork in

m
unicipal governm

ents creates an environm
ent w

here things can actually be

accom
plished. B

ureaucracy has created a system
 w

here it is im
possible to

achieve anything. N
egotiation has created a process w

here it is possible to

achieve everything.
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