
1

Philadelphia Continues National Trend by Enacting “Ban the Box” Ordinance
Prohibiting Inquiries Regarding Criminal Convictions on Employment Applications

April 18, 2011

A Philadelphia law that prohibits covered employers from inquiring about applicants’ criminal histories
until after the first interview was signed into law today by Philadelphia Mayor Michael Nutter. The Fair 
Criminal Record Screening Standards Ordinance (the Ordinance) will take effect in 90 days, i.e., on July 
17, 2011. As a result, Philadelphia employers will soon be prohibited from including a “box” on 
employment applications that an applicant is required to check if he or she has been convicted of a 
crime.

The Ordinance covers any person or company that employs 10 or more persons within the City of 
Philadelphia and makes it an “unlawful discriminatory practice” for a covered employer “to make any 
inquiry regarding or to require any person to disclose or reveal any criminal convictions during the 
application process.” The “application process,” as defined by the Ordinance, begins at the time an 
individual inquires about employment and ends when the employer has accepted that individual’s 
employment application. Clearly, the intent of the Ordinance is to prohibit use of the “box” relating to 
criminal convictions, which is common on most employment applications.

The Ordinance specifically provides that it “should not be construed to require an employer to hire 
someone with a criminal record, nor to limit an [employer’s] ability to choose the most qualified and 
appropriate applicant for the employment opportunity at hand.” However, a covered employer is not 
allowed to ask any questions regarding an individual’s criminal conviction history “before and during 
the first interview.” An “interview” is defined as “any direct contact by the employer with the applicant, 
whether in person or by telephone, to discuss the employment being sought or the applicant’s 
qualifications.” If an employer does not conduct an interview for a position, the employer is prohibited 
from asking for or gathering any information on an applicant’s criminal conviction history. If the 
applicant voluntarily discloses information about his or her criminal convictions at the interview, then 
the employer may discuss the convictions disclosed.

In addition to requiring all covered employers to remove the box on employment applications and 
prohibiting inquiries about criminal history until after an applicant’s first direct contact with the 
employer by phone or in person, the Ordinance makes it unlawful for a covered employer to take any 
adverse action against an individual on the basis of an arrest or criminal accusation that did not result in 
a conviction. Because employers may not consider arrests that did not lead to convictions, they are also 
not permitted to require that applicants disclose such information unless criminal allegations are 
pending.
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The Ordinance builds upon, but does not alter, the Pennsylvania law that prohibits employers from 
denying employment on the basis of a criminal conviction unless the nature of the crime is sufficiently 
related to the position for which the applicant is applying. 18 Pa. C.S. § 9125. Employers are also 
reminded that under 18 Pa. C.S. § 9125(c), written notification is to be provided to denied applicants 
when the basis for such denial is a past conviction. The Ordinance also does not change state laws 
requiring employers in certain industries (banking, education, child care) to complete background 
checks and deny employment where necessary. 

Violation of the Ordinance will be considered a Class III offense, subject to fines of $2,000 per 
violation.

National Trend of “Ban the Box” Legislation

The Ordinance continues a growing trend of “ban the box” legislation that has been enacted in states as 
well as local municipalities. California, Connecticut, Hawaii, Massachusetts, Minnesota, and New 
Mexico have all enacted such legislation, along with more than 25 municipalities, including Chicago, 
Baltimore, Seattle, and Atlanta. Proponents of the legislation believe that expanding employment 
opportunities for offenders is a major factor in lowering recidivism rates. “Ban the box” legislation is 
thought to reduce the obstacles to obtaining employment for individuals with a criminal record by 
allowing applicants to demonstrate their skills and qualifications prior to revealing criminal histories.

Although the “ban the box” movement is gaining ground, jurisdictions that have implemented “ban the 
box” provisions, except Hawaii and Massachusetts, have limited the legislation to public employers, or 
public employers and vendors and contractors serving public entities. Philadelphia is the first city to pass 
a law that covers private employers of 10 employees or more in addition to public employers. However, 
in other respects, the Ordinance is somewhat modest as compared to other “ban the box” laws. For 
example:

 In Hawaii and Massachusetts, private and public employers are not allowed to consider felony 
convictions that are more than 10 years old. Massachusetts employers are additionally not 
allowed to consider misdemeanor convictions that are more than five years old.

 Hawaii and the cities of Chicago, Hartford, and Cincinnati allow an employer to inquire as to an 
individual’s criminal record only after a conditional offer of employment has been extended.

 The cities of Chicago, San Francisco, and Boston require a public employer denying 
employment on the basis of a conviction to justify the denial based on factors suggested by the 
EEOC, including the nature and gravity of the offense, the time that has passed since the 
conviction, and the connection of the nature of the crime to the nature of the position sought by 
the applicant.

Practical Consequences

The most obvious first step for compliance with the Ordinance is for covered employers to remove the 
“box” asking about criminal history from employment applications. Employers should also advise their 
interviewing managers and recruiters, as well as all employees involved with the screening and 
interview process, that they cannot ask about criminal history in the first interview unless an applicant 
first brings it up in conversation.
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Under the Ordinance, an “interview” is defined as “any direct contact by the employer with the 
applicant, whether in person or by telephone, to discuss the employment being sought or the applicant’s 
qualifications.” This language seems to indicate that a traditional screening interview meets the 
Ordinance’s definition of a “first interview,” and, after that time, an employer can ask about an 
applicant’s criminal history. Moreover, while the Ordinance contemplates the possible disclosure of 
convictions by an applicant at the “interview” stage, it does not contemplate possible disclosures prior to 
the “interview”—presumably because there is no possible earlier contact between the employer and the 
applicant during which the applicant could make such a disclosure. This also suggests that what 
employers consider a “screening” phone call would meet the definition of first “interview.” Employers 
will have to decide at what point in their hiring processes they want to inquire about applicants’ criminal 
histories, and how they will collect such information.

Conclusion

Regardless of whether your company does business in a location that is subject to a “ban the box” law, 
many states and municipalities have other laws restricting an employer’s ability to make hiring decisions 
on the basis of an applicant’s criminal background. Employers need to be aware of such restrictions.
Employers that operate in multiple jurisdictions or nationwide and utilize standard employment 
applications and hiring procedures are encouraged to review their applications and employment 
procedures to determine if they are in compliance with all applicable laws regarding the consideration of 
applicant criminal history. 

If you have any questions or would like more information on the issues discussed in this LawFlash, 
please contact any of the following Morgan Lewis attorneys:

Philadelphia
Michael J. Ossip 215.963.5761 mossip@morganlewis.com
Joseph J. Costello 215.963.5295 jcostello@morganlewis.com
Paul C. Evans 215.963.5431 pevans@morganlewis.com
Sarah E. Bouchard 215.963.5077 sbouchard@morganlewis.com

Chicago
Nina G. Stillman 312.324.1150 nstillman@morganlewis.com

Dallas
Ronald E. Manthey 214.466.4111 ron.manthey@morganlewis.com
Ann Marie Painter 214.466.4121 annmarie.painter@morganlewis.com

Houston
Nancy L. Patterson 713.890.5195 npatterson@morganlewis.com

Los Angeles
John S. Battenfeld 213.612.1018 jbattenfeld@morganlewis.com

Miami
Anne Marie Estevez 305.415.3330 aestevez@morganlewis.com
Mark E. Zelek 305.415.3303 mzelek@morganlewis.com
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New York
David A. McManus 212.309.6824 dmcmanus@morganlewis.com
Kenneth J. Turnbull 212.309.6055 kturnbull@morganlewis.com

Palo Alto
Tram-Anh T. Frank 650.843.7585 tfrank@morganlewis.com
Carol R. Freeman 650.843.7520 cfreeman@morganlewis.com

San Francisco 
L. Julius M. Turman 415.442.1361 jturman@morganlewis.com

About Morgan Lewis’s Labor and Employment Practice
Morgan Lewis’s Labor and Employment Practice includes more than 265 lawyers and legal
professionals and is listed in the highest tier for National Labor and Employment Practice in Chambers
USA 2010. We represent clients across the United States in a full spectrum of workplace issues, 
including drafting employment policies and providing guidance with respect to employment-related 
issues, complex employment litigation, ERISA litigation, wage and hour litigation and compliance, 
whistleblower claims, labor-management relations, immigration, occupational safety and health matters, 
and workforce change issues. Our international Labor and Employment Practice serves clients 
worldwide on the complete range of often complex matters within the employment law subject area, 
including high-level sophisticated employment litigation, plant closures and executive terminations, 
managing difficult HR matters in transactions and outsourcings, the full spectrum of contentious and 
collective matters, workplace investigations, data protection and cross-border compliance, and pensions 
and benefits.

About Morgan, Lewis & Bockius LLP

With 22 offices in the United States, Europe, and Asia, Morgan Lewis provides comprehensive 
transactional, litigation, labor and employment, regulatory, and intellectual property legal services to 
clients of all sizes—from global Fortune 100 companies to just-conceived startups—across all major 
industries. Our international team of attorneys, patent agents, employee benefits advisors, regulatory 
scientists, and other specialists—nearly 3,000 professionals total—serves clients from locations in 
Beijing, Boston, Brussels, Chicago, Dallas, Frankfurt, Harrisburg, Houston, Irvine, London, Los 
Angeles, Miami, New York, Palo Alto, Paris, Philadelphia, Pittsburgh, Princeton, San Francisco, Tokyo, 
Washington, D.C., and Wilmington. For more information about Morgan Lewis or its practices, please 
visit us online at www.morganlewis.com. 

This LawFlash is provided as a general informational service to clients and friends of Morgan, Lewis & Bockius LLP. It should not be construed as, and does not constitute, legal advice on any 
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