The Buck Stops With

Retirement Plan Sponsors

lan sponsors can blame the prob-
Plems of their plans on others, but

ultimately they bear the brunt of li-
ability as plan fiduciaries. A plan sponsor
must be aware of all their fiduciary du-
ties or at least, hiring several plan provid-
ers that do. Great liability is avoided by
understanding the great responsibility as
a retirement plan sponsor. Like with the
sign on Harry Truman’s desk, The Buck
Stops Here with Retirement Plan Sponsors.

By Ary Rosenbaum, Esq.

9 years, I thought I saw everything until
a review of the administration of the Plans
by this TPA who was the actuary for the
plan for over 20 years. Plan participants
who terminated were not offered their le-
gally required normal form of annuity
benefit and were paid in a lump sum. The
plan sponsor never received proper valua-
tion reports from the TPA that would detail
the participants, salaries, and normal retire-
ment benefits. Participants were never dis-
tributed their legally required, annual bene-

What Plan Sponsors don’t
know, will hurt them

The problem with this great
power is that often plan spon-
sors and plan trustees are
unaware of all of their re-
sponsibilities and by ignoring
these unknown responsibili-
ties; they unwittingly subject
themselves to potential civil
liability. As individual plan
trustees, that liability may be
personal liability. The prob-
lem with fiduciary responsi-
bility is that not only is a fi-
duciary concerned with their
job, they also are responsible
for the jobs they delegated to [
third parties and may be li-
able for things that they may |©
be unaware of and that was |
done without malice to plan
participants. I represented a
client who had sponsored a
couple of defined benefit retirement plans
for almost 30 years. The client was being
investigated by the Department of Labor
because two former employees complained
that they were denied a retirement benefit
that they were entitled to. While the initial
focus was on the missing pensions, it grew
to include a review of the administration of
the plans’ and the work of the plans’ actu-
ary/third party administration (TPA) firm.
Having been an ERISA attorney for 22
years and having once worked for TPAs for
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fit statements. The TPA’s calculation of the
required minimum distribution amount to
the owners of the Plan sponsors (who were
past the age of 70 '2) was in a broad range
of hundreds of thousands of dollars instead
of an exact dollar amount. In the worst
form of administration I have ever seen, the
TPA did not require copies of trust state-
ments to determine the assets of the Plans,
they merely took the word of the client as
to what the assets were on a sheet of loose-
leaf paper. In the world of defined benefit

plans where there are minimum funding
requirements, this could open up to fraud
by unscrupulous Plan sponsors who want
to avoid paying a large contribution when
they can’t afford it. While the TPA was
completely incompetent and the Plan spon-
sor relied on this TPA to their detriment,
the Plan sponsor and the individual owners
who were trustees were ultimately legally
responsible for the poor administration of
their retirement plans. As plan fiduciaries,
they breached the fiduciary duty of pru-
dence in ensuring that the TPA
was doing their job correctly.
What could this plan sponsor
have to done to ensure that the
actuary they were using for
more than 20 years was doing
| their job? Perhaps hiring an
independent ERISA attorney,
or plan consultant, or hiring a
financial advisor with a strong
retirement plan background to
act as a check and balance on
the TPA. Perhaps the ecasiest
way was for the plan sponsor
to ask for annual reports that
dictated the status of the plans.
At the end of the day, simply
relying on a plan provider’s
word isn’t good enough.
Plan sponsors need to have a
process to select and moni-
tor all their plan providers.

Advisors can be an issue
The TPA is not the only retirement plan
provider that can go wrong. I have had
several defined benefit plans that suffered
millions of dollars of losses because they
invested all retirement plan assets with a
financial advisor known as one Bernie
Madoff. While Madoff was running a Ponzi
scheme that defrauded these plans, these
plan sponsors breached their fiduciary li-
ability because they failed to diversify plan
investments and failed to document invest-
ment decisions including the selection of



Madoff. While Madoff will
spend the rest of his life and
then some in jail, the plan
sponsors had to bear the
losses in their defined benefit
plan by waiving the retire-
ment benefits of the part-
ners of the medical practice.

Participant direction
doesn’t eliminate liability
Plan sponsors will also [
breach their fiduciary re- |8
sponsibility when it comes |l
to selecting mutual funds
for participant-directed re-
tirement plans. Plan spon-
sors are under the mistaken
notion that liability is lim-
ited under ERISA Section
404(c) as long as they provide a list of
mutual funds for participants to invest in.
As I always say ERISA 404(c) is not a sui-
cide pact, it is a process that limits a plan
sponsor’s fiduciary liability measured by
the amount of education offered to plan
participants so they can make an informed
decision in the direction of their retirement
account. The plan sponsor must develop
an investment policy statement (IPS) with
their investment advisor to document how
plan investments are chosen. The plan
sponsor must also review their mutual fund
lineup with their investment advisor on a
semi-annual or annual basis to make sure
that the investments remain consistent with
the terms of the IPS. All decision making
on plan investments by the plan spon-
sor in conjunction with their investment
advisor must be documented in writing.

ERISA Attorneys make mistakes too

I have also had to assist retirement plan
sponsors through the Internal Revenue Ser-
vice (IRS) voluntary compliance pro- ram
because the plan sponsors’ ERISA attorney
failed to properly advise the sponsor of the
need to amend and restate their plan docu-
ment in the timeline and deadline set by the
IRS. These plan sponsors were forced to
pay thousands of dollars in legal fees and
IRS compliance fees to correct the failure to
properly amend and restate their plan docu-
ments. So while this error was malpractice
of this ERISA attorney, it is the responsibil-
ity of the plan sponsor to correct this error
which left uncorrected, may have subjected
the plan to disqualification by the IRS.
While errors and malpractice by plan pro-
viders may be remedied by legal action to

seek damages, it will not limit or elimi-
nate a plan sponsor’s liability as a fidu-
ciary because they bear responsibility as
a plan fiduciary to remedy these breaches.

Mistakes can be costly

Plan sponsors do not simply breach fi-
duciary responsibility because of errors
or malfeasance by plan providers or by
themselves through embezzlement or
prohibited transactions. Innocent mis-
takes and oversights by the plan sponsor
can unwittingly expose them to liability
for fiduciary liability. The road to hell is
paved with good intentions, so is the road
to a breach of fiduciary responsibility.

Costs are a problem too

The duty to act prudently is one of a plan
sponsor’s main fiduciary responsibilities
under ERISA. One of the major concerns
with retirement plans these days and one
of the most highly litigated points is plan
costs. It is the plan sponsor’s fiduciary
responsibility to make sure that plan ex-
penses are reasonable and it was almost
impossible to do when plan providers were
not legally required to disclose fees to plan
sponsors. This changed with the imple-
mentation of fee disclosure regulations in
2012. The problem is that these regula-
tions do not absolve plan sponsors of the
potential liability. Even with fee disclosure
regulations, it is incumbent on plan spon-
sors to gauge whether the fees they are
paying for plan services are reasonable as
to what is offered in the marketplace. Plan
sponsors don’t have to go with the lowest-
cost provider; they just need to make sure
that they are paying a reasonable fee based
on the services provided to the plan. Plan

sponsors can avoid this po-
tential pitfall by working
with an independent ERISA
consultant or ERISA attor-
ney to gauge fees in the re-
| tirement plan marketplace.

Fiduciary Liability can
only be minimized, it
&| can’t  be  eliminated
| Plan sponsors can al-
Ny ways minimize fiduciary li-
ability; they can never fully
eliminate it. How can a plan
sponsor minimize fiduciary
liability? The first step is fi-
8 duciary liability insurance to
protect the plan sponsor and
individual trustees from li-
ability. Of course, good prac-
tices implemented with an independent fi-
nancial advisor, TPA, and ERISA attorney
will help. The retention of a trust company
as the plan’s trustee won’t minimize liabil-
ity but will drag someone else in for poten-
tial liability as a plan fiduciary. The newest
form of limiting fiduciary liability is the re-
tention of an ERISA 3(38) fiduciary, where
the plan sponsor delegates fiduciary respon-
sibility to an investment advisor, bank, or
insurance company to make a decision on
the plan and bear the liability for making
that decision. This gives the plan sponsor
significant cover and limitation in liability.
Of course, fees charged by ERISA 3(38)
fiduciaries may be higher than investment
advisors who won’t take that 3(38) role
because with great power, comes greater
responsibility and higher liability policies.
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