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DEVELOPERS: 
CARBON POLICY AND ENVIRONMENTAL REVIEW 

CEQ’s NEPA Guidance 

Clarifying 
the scope 
of review 
for GHG 
impacts 

NEPA Examples 
WildEarth 
Guardians 
v. Jewel 

Recent 
FERC 

decisions 

WA’s SEPA 
Current WA 
Guidance Implementation 
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DEVELOPERS: 
CARBON POLICY AND ENVIRONMENTAL REVIEW 

CEQ Guidance: 

Federal agencies 
should include 

consideration of 
GHG emissions and 

climate change 
impacts in NEPA 

alternatives 
analyses. 

Eliminated its 25,000 
ton per year CO2-e 

emissions threshold for 
triggering the 

guidance; instead 
requires that agencies 
consider the direct and 

indirect effects of all 
actions. 

Clarified that GHG 
emissions from 

direct and indirect 
effects must be in a 

NEPA analysis. 

Reduced emphasis 
on the cost-benefit 
analysis and social 

cost of carbon. 
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http://www.klgates.com/ceq-issues-final-greenhouse-gas-guidance-directing-federal-agencies-
to-consider-climate-change-in-their-nepa-reviews-08-04-2016/ 
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Is the project exempt 
from SEPA? 

Will the project emit 
less than 10,000 

metric tons CO2e per 
year? 

Will the project 
emit less than 

25,000 metric tons 
CO2e per year? 

Is the project 
subject to legal 
requirements to 

reduce or mitigate 
GHGs? 

Has the project 
incorporated GHG 

mitigation measures to 
reduce GHGs  
11% or more  
from BAU? 
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GHG  

Analysis 

No Additional 
GHG Analysis 

Non Significant 
GHG Emissions  

Potentially 
Significant 

GHG Emissions  



DEVELOPERS : 
CARBON POLICY AND ENVIRONMENTAL REVIEW 

• D.C. Circuit Court: “Because current science does not allow 
for the specificity demanded by the plaintiffs, the BLM was 
not required to identify specific effects on the climate in order 
to prepare an adequate EIS.” 

WildEarth 
Guardians v. 
Jewel (2013) 

• D.C. District Court: “[o]ther unknown variables were identified which 
prevented more meaningful prediction of impacts of the projects on 
global climate change, including by way of example, unknown 
naturally occurring events such as volcanic eruptions and variations 
in solar activities, or transportation of coal by rail…” 

WildEarth 
Guardians v. 
USFS (2015) 

• D.C Circuit Court: NEPA does not require consideration of upstream emissions of natural 
gas production that could contribute to climate change: 
• “potential environmental effects associated with additional natural gas production [were 

not] sufficiently causally related to the Freeport LNG Projects to warrant a detailed 
analysis,” and 

• “The Commission adequately explained why it was not reasonably foreseeable that 
greater production capacity at the Terminal – separate and apart from any export activity – 
would induce additional domestic natural gas production.” 

Freeport and 
Sabine Pass 
LNG Export 
Terminals 
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Impacts: 
• Delayed NEPA review 

 
• Closer scrutiny of 

relationship between 
proposed action and 
climate change 
 

• Plan to mitigate carbon 
impacts 
 
 
 

Opportunities: 
• Increased need for carbon 

offsets from renewables. 
 

• Develop more consistent 
methodologies for 
assessing climate change 
impacts 
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DEVELOPERS: 
CARBON POLICY AND ENVIRONMENTAL REVIEW 



SELLING & BUYING POWER & CARBON:  
PATCHWORK OF CARBON REGULATION 

Washington 
• “Clean Air 

Rule” 
• Carbon Tax 

initiatives 

Oregon 
Draft cap-and-
trade program 

California 
• SB 32 and AB 

197 
• Low carbon 

fuel standard 

Minnesota 
North Dakota 
v. Heydinger 

Colorado 
• EELI v. Epel  
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BUYER & SELLERS - POWER 
C

om
m
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ce

 C
la
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Affirmative 
“Congress shall have Power… [t]o 
regulate Commerce… among the 
several States.”  U.S. Const., art I, 

sec. 8, cl. 3. 

Negative / Dormant 

“[D]enies the states the power 
unjustifiably to discriminate 

against or burden the interstate 
flow of articles of commerce.”   

Or. Waste Sys., Inc., v. Dep’t of 
Env’l Quality of State of Or., 114 S. 

Ct. 1345 (1994) 
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BUYERS & SELLERS - POWER 

If a State 
statute 

discriminates 
against out-

of-state 
entities  

on its 
face,  

in its 
purpose,  

or in its 
practical 
effect, 

then it is 
unconstitutional 

unless the 
statute 

serves a legitimate 
local purpose, and 
this purpose could 
not be served as 
well by available 
nondiscriminatory 

means. 
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Dormant Commerce Clause 



BUYERS & SELLERS - POWER 

• North Dakota v. Heydinger (2016): 
• Violates Dormant Commerce Clause 
• Contravenes exclusive jurisdiction of FERC 
• Conflicts with SIP regulatory scheme under 

Clean Air Act. 

MN’s “Next 
Generation 
Energy Act”  

• Energy & Envt. Legal Inst. v. Epel (2015):  
Because all fossil fuel producers in the area 
served by the grid would be hurt equally and all 
renewable energy producers in the area will be 
helped equally, the plaintiffs failed to demonstrate 
how Colorado’s RES “disproportionately harms 
out-of-state businesses.” 

Compare CO’s 
Renewable 

Energy 
Standard 
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Presenter
Presentation Notes

NGEA:  NGEA required state agencies to decrease GHGs by 80%. If the agencies fail to develop a plan, then NGEA prohibits any “person” from constructing a “new large energy facility” in Minnesota that would contribute to statewide power sector carbon dioxide emissions, “import[ing] or commit[ting] to import from outside the state power from” new coal plants, or “enter[ing] into a new long-term power purchase agreement that would increase statewide power sector carbon dioxide emissions” (unless offset).

CO RES:  The Colorado RES includes a Renewables Quota that requires certain public and private utilities to utilize renewable energy sources to supply a certain percentage of their electricity by 2020. The percentage varies depending on the nature of the utility. Utilities can meet this quota by generating or purchasing renewable energy directly or by purchasing renewable energy credits.
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Presentation Notes

IETA’s 2016 GHG Market Sentiment survey generally shows optimism for trading markets in light of the Paris Accord and particularly on the sub-national scene given the ongoing success of WCI and RGGI.     

While price trajectories are wide ranging, the clear expectation is that emissions trading systems will continue to expand in North America and that states will be one of the key drivers.

Uncertainty given the presidential campaign here in the U.S. and the cloudy future of the Clean Power Plan.

IETA survey participants think that Ontario is the most likely jurisdiction to join WCI (they passed the Climate Change Mitigation and Low-Carbon Economy Act on May this year) during 2017-2020 with Manitoba, Oregon and Washington as potential other candidates.  




BUYERS & SELLERS – CARBON CREDITS 
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WA'S CLEAN AIR RULE 

COVERED CATEGORIES  
 

Large Industrial Plants 

Power Plants 

Landfills 

Petroleum and Natural 
Gas Infrastructure 
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Presenter
Presentation Notes
Last Thursday Ecology released the finalized re-issued Clean Air Rule, set to take effect on Oct. 17th.

Note that these categories are economy wide (not just focused on power plants like the CPP).  

Includes entities such as:
Weyerhauser, 
UW-Seattle, 
Joint Base Lewis McChord, 
food production facilities, pulp and paper plants, 
fuel importers such as Fred Meyer, etc.  

EXCLUDES:
Fuels for aviation or maritime use
Fuels exported outside of WA





SOURCES NOT 
SUBJECT TO CAR  

TransAlta 
Coal-Fired 

Power Plant 
Agricultural 
Practices 

Emissions 
associated 

with imported 
electricity 

Industrial 
combustion 

of woody 
biomass 
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Presenter
Presentation Notes
AM

TransAlta’s two boilers are schedule to be shut down in 2020 and 2025
Woody biomass boiler is in Forks, WA



CAR THRESHOLDS AND TIMELINES  
2017  
• Initial threshold of 100,000 MT CO2e. 
• Any non-excluded source emitting GHGs above this 

threshold is assigned a reduction pathway and must 
reduce their GHG emissions by 5% every three years. 

2020 
• Threshold ratchets down to 95,000 MT CO2e.   

• Any non-excluded source enters if their 3 year average GHG 
emissions are above this threshold. 

• Reductions begin for EITEs. 
• First progress demonstration covering the 2017–2019 compliance 

period.   
• Compliance periods every 3 years thereafter. 

2023 and beyond 
• Threshold ratchets down to 90,000 MT CO2e.   
• Decreases continue by 5000 MT CO2e every 3 years 

until lower threshold of 70,000 MT CO2e is reached in 
2035. 
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Presenter
Presentation Notes
Measured by direct emissions for power plants

Petroleum fuel producers would be covered for the fuel that they produce and is used in Washington. This includes the emissions from fuels combusted in the state. 

Natural gas distribution companies are covered based on the GHGs emitted from combusting natural gas within the state and also for GHGs from their transmission and distribution network. 
This includes natural gas used for residential and commercial heating, and for small sources that are not covered by this rule. 
Natural gas distributors are *not* responsible for gas used by stationary sources covered by this rule – those large sources are already responsible for those emissions under their cap.

EITE = “Energy Intensive Trade Exposed” = products in Washington that are sold globally, such as airliners, steel products, and paper.  

This delay appears to reflect the fact that Ecology added this portion of the rule late in the drafting process in response to public comment and has not yet had an opportunity to examine its effects on industry. 



CAR COMPLIANCE 
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Emission Reduction Measures or Carbon Offsets: 

Energy 
efficiency 

above cost-
effective 
threshold 

required by 
Energy 

Independence 
Act 

Renewable 
energy not 
used for 
Energy 

Independence 
Act renewable 

portfolio 
standard 

Purchase 
emissions 
reductions 

credits (ERUs) 
from another 

registered 
emitter that 

has voluntarily 
opted into the 

program. 

Purchase 
carbon credits 
from external 

carbon market 

Develop or 
fund a 

program in 
WA that 

permanently 
reduces 

carbon in an 
Ecology-
approved 
manner. 

Presenter
Presentation Notes
What will be interesting will be the administration of ERUs or approving programs for reducing carbon.  Ecology has some approval oversight but at this point it looks like businesses will have to work out ERU purchasing between themselves (as opposed to CA, where the state manages the system through CARB).



CAR:  
PROPOSED FIX 

Recognize 
early 

action. 

Allocate ERUs 
equal to the 

baseline 
emissions value 
for each covered 

party. 

Require ERU 
retirements in an 
amount equal to 

reduction 
obligations. 

Require actual 
reductions of 
emissions to 

meet compliance 
obligations 

before using 
ERUs for any 

other purpose. 

No limit on 
where to shop 

for ERUs. 
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Presenter
Presentation Notes
Stakeholders advocated for improvements to CAR, essentially trying to turn this “cap” into robust emissions trading system capable of being fully linked with other systems so that covered entities could immediately begin trading transferable, fungible credits across multiple platforms.  All indicators are that this is the most efficient, inexpensive means to reduce carbon.




CAR - ECOLOGY’S PROPOSED FIX 

Establish an ERU 
reserve. 

Establish an ERU registry. 

Limit use of allowances 
from external programs to 

50% after 2020. 

No recognition of early 
action except for EITEs. 
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Presenter
Presentation Notes
The establishment of an ERU reserve.
The re-issued draft rule would create a reserve that would operate by banking a small percentage of the ERUs generated by covered parties. 

ERUs from increased efficiency or reduction in an energy intensive and trade exposed (“EITE”) covered party’s production can also be banked in the reserve.

When covered entities restart or expand operations in Washington, Ecology would set aside ERUs from the reserve to offset the increase in emissions and would then retire the ERUs out of the account so that they cannot be used again. If there are excess ERUs in the reserve after each compliance period, the excess can be used and distributed by the newly established Environmental Justice Advisory Committee. 

The establishment of an ERU registry.
 Ecology would develop an electronic database to serve as a central mechanism to securely and reliably track ERU transfers between parties and ERU retirement. This registry is to “[i]nterface with other carbon registries or tracking systems, where possible.”0 

Different approach for using allowances to generate ERUs for compliance.
Like the withdrawn draft rule, a covered party may use allowances from external programs to generate ERUs. Under the re-issued rule, though, after the 2020-22 compliance period a covered party’s use of allowances is limited to 50% of its compliance obligation. This percentage would be decreased each compliance period until it reaches 5% in 2035. However, the re-issued rule would not limit the external bodies from which covered parties can obtain allowances to generate ERUs. Under the former proposed CAR, covered parties were limited to obtaining ERUs from the Regional Greenhouse Gas Initiative, California’s cap-and-trade program, or Quebec’s cap-and-trade program.The re-issued rule does not expressly limit the programs from which a covered party may obtain allowances to generate ERUs for compliance




I-732 CARBON TAX 
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I-732 CARBON TAX 

If enacted, I-732 will implement a tax on each 
metric ton of carbon dioxide from fossil fuels 

sold or used within the state.  

The tax would be applied to: 
• Consumption of electricity (in-state utilities and 

direct-service industrial customers) 
• Refinery operations  
• Other emissions  

Will increase over time, from $15/MT to $25/MT 
by 2018.  Not to exceed $100/MT.  
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Presenter
Presentation Notes
On the November 2016 ballot.

Phased-in one percentage point reduction of the 
state sales tax, 
B&O tax on manufacturing, 
enhancement of the existing working families sales tax. 

State Dept. of Revenue determined that I-732 will not produce enough revenue to make up for the proposed tax cuts. 

According to the study, I-732’s enactment would reduce state tax revenues by $675 million over four years. 

Tax calculation for each category:
Consumption of electricity – Electric utilities must file monthly fuel mix reports. The State Department of Revenue will use the fuel mix reports along with carbon dioxide measurements from the Energy Information Administration and the Environmental Protection Agency to determine the utility’s carbon calculation. 

 The carbon calculation will then be used to determine the tax charged to a particular utility. A fuel mix report required under I-732 would contain similar information to what is already required in a fuel mix disclosure under RCW 19.29A.060. 
* “Direct-service industrial customers” are entities purchasing power from the Bonneville Power Administration (BPA) for direct power consumption. I-732 at Section 3.7, Comment 3.7.

Refinery Operations – The tax applies to finished products and to petroleum consumed in the refineries. Refineries must file a fuel use report to the department that is similar to the EPA’s facility level information on greenhouse gases tool report.
Note -- Since 2009, the EPA has mandated reporting of greenhouse gases from sources that emit 25,000 metric tons or more of carbon dioxide equivalent per year. 
For all other emissions, the carbon content will be determined by a carbon calculation based on measurements from the Energy Information Administration or

It is presumed that the taxes charged to emitters will be passed to consumers. CarbonWA expects that the price of gasoline will rise about 25 cents. 







CALIFORNIA 
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CALIFORNIA 

klgates.com 24 

Carbon market 
swooned in 2016.   

Auctions have 
been selling only 
30% or less of 

available offsets 

Original climate 
change legislation 
did not pass by a 

2/3 vote. 

California using 
proceeds from 
auctions for a 

larger variety of 
state needs. 

California Chamber 
of Commerce v. 

CARB  
Morning Star 

Packing Co. v. 
CARB 

Uncertainty 
regarding renewal 
of cap-and-trade 

legislation 
(resolved) 



CALIFORNIA 

Extended Climate Change Package 

SB 32:  
Requires GHG emissions to be 40% below 1990 

levels by 2030 

Complements SB 350: 

Increases CA’s renewable 
goal from 33% by 2020 to 

50% by 2030.  

Requires doubling in 
energy efficiency savings 
in electricity and natural 
gas end uses by 2030. 

AB 197:  
CARB must prioritize 

regulations that result in direct 
emission reductions at large 
stationary sources of GHGs. 

Aimed at reducing 
environmental justice 
concerns of cap-and-
trade; may result in an 

altered carbon market if 
emitters must actually 

reduce emissions rather 
than buy allowances or 

credits. 
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Presenter
Presentation Notes
�



CALIFORNIA 

CA Chamber of 
Commerce v. CARB 

Unconstitutional tax? 

Revenue 
expenditures with an 
insufficient nexus to 
regulation of GHGs? 

Remedy? 
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CALIFORNIA 
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Solutions Proposed by IETA: 

Revenue from auctions is 
compensation for the use of the 
atmosphere; 

Auction allowances are property rights, 
but only as between private parties, not 
between parties and CARB; 

“Interlocutory Remand”  
• Don’t vacate; retain jurisdiction and modify 

after the post-2020 program begins. 



OREGON 
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OREGON 
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2015 
Proposed cap-
and-trade with 
full linkage to 
California and 
WCI markets. 

Separate 
budget bill 
resulted in 

$230K to DEQ 
to study cap-

and-trade 
markets. 

2017 
 Expect cap-

and-trade to be 
back on 

legislative 
docket. 

Presenter
Presentation Notes
Aim of DEQ study – determine whether carbon tax or cap-and-trade would be more beneficial for Oregon.
Looking closely at other program designs, including essential elements for linking to other systems and differences between jurisdictions (WCI, RGGI, EU-ETS).

Trying to understand the fundamental interaction with the RPS and eventually, the CPP.

Debating free allocation vs. auctions (and how they function and sector-specific considerations for utilities and industrial sectors).

Closely following the ins and outs of the CA Chamber litigation and its outcomes as Oregon considers the use of revenues from potentially auctioning off the allowances.





CASES LEADING UP TO THE CLEAN POWER PLAN 

• EPA has authority to regulate GHGs 
as “air pollutants” under the CAA. 

Massachusetts v. 
EPA (2007) 

• The CAA and EPA’s actions pursuant 
to the CAA displace any federal 
common law emissions claims. 

American Electric 
Power Co. Inc. v. 

Connecticut (2011) 

• Upholding EPA’s finding that GHGs 
endanger human health and welfare. 

Coalition for 
Responsible 

Regulation et al. v. 
EPA et al. (2012) 
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Presenter
Presentation Notes
Massachusetts v. EPA (2007):  
Landmark decision by US Supreme Court.  Ruled that GHGs are air pollutants under the CAA, thus EPA can regulate them.  Since that decision, SCOTUS has indicated that it is not willing to budge on issue of whether EPA can regulate GHGs, will only address how the EPA regulates GHG emissions.
American Electric Power Co. Inc. v. Connecticut (2011):
A number of states and land trusts sued electric power corporations that owned and operated fossil-fuel-fired power plants in twenty states seeking abatement of the corporations’ ongoing contributions to public nuisance of global warming. 
SCOTUS held that any federal common law right to seek abatement of CO2 emissions from fossil-fuel fired power plants was displaced by the CAA and the EPA actions the CAA authorizes.  Massachusetts “made plain” that CO2 emissions qualify as air pollution subject to regulation under the CAA. 
Decision changed the landscape of tort litigation under federal law and decisively established that the EPA is the primary regulator of GHGs.
Coalition for Responsible Regulation et al. v. EPA et al. (2012)
States and industry groups challenged EPA’s GHG-related rules for motor vehicle emissions.
D.C. Circuit ruled that EPA had “substantial record evidence” that anthropogenic emissions of GHGs “very likely” caused warming of climate over last several decades.
D.C. Circuit stated that EPA’s interpretation of the CAA was “unambiguously correct,” and rejected arguments that there was too much scientific uncertainty for EPA to issue an endangerment finding. 
Though the EPA’s endangerment finding arose in the context of vehicle emissions, it opened the door for similar findings concerning power plants and other emission-creating industries.




CASES LEADING UP TO THE CLEAN POWER PLAN 

• Upholding EPA’s interpretation of the 
“Good Neighbor Provision” of the 
CAA in implementing a federal 
scheme for emissions that cross 
state lines. 

EPA v. Homer 
EME 

Generation LP 
et al. (2014) 

• Rejecting EPA’s expansion of CAA’s 
Title V and Prevention of Significant 
Deterioration permitting programs to 
include GHGs.  
 

Utility Air 
Regulatory 

Group v. EPA 
(2014) 
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Presentation Notes
EPA v. Homer EME Generation LP et al. (2014)
The Supreme Court held that EPA’s scheme for allocating responsibility for a downwind state’s excess pollution among contributing upwind states was a reasonable interpretation of the CAA, indicating that EPA should be given considerable leeway in interpreting the CAA in its development of regulatory tools. 
Utility Air Regulatory Group v. EPA (2014)
Supreme Court issued EPA a rare defeat it in its efforts to regulate GHGs.
The D.C. Circuit had upheld the rules in the CRR decision, but a 5-4 ruling along ideological lines and authored by the late Justice Antonin Scalia said that the EPA was attempting to rewrite the language of the CAA. The decision crystallizes the notion that the EPA's greenhouse gas regulatory authority doesn't apply to the entire CAA, attorneys say.�




CLEAN POWER PLAN 

By 2030, power 
sector GHGs 
from existing 

sources are to be 
reduced by 32% 
from 2005 levels. 
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Presenter
Presentation Notes
June 2014 – EPA issued the proposed CPP.
August 2015 – EPA announced the final rule

EPA considered actions to be taken across the entire electric generation and distribution system:
Changes in regional energy dispatch policies;
Investments in renewable energy;
Reductions in energy demand




CLEAN POWER PLAN 
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Establishes 
state GHG 

targets based 
on baseline 
emissions 
from 2012 

layered over 
with the three 

“building 
blocks.” 



CLEAN POWER PLAN 
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States have broad 
flexibility to craft 

individual 
emissions 

reduction plans.  

Presenter
Presentation Notes
AM
EPA based these targets on electricity production rather than electricity consumption, placing a comparatively larger burden on states that export power rather than states that import power.

As a corollary, however, renewable energy credits (RECs) are awarded based on where the power is used rather than on the location of its generation.  So for states like North and South Dakota, which export wind and hydro power (and have some of the steeper GHG cuts as targets) are disadvantaged.







CLEAN POWER PLAN - LITIGATION 

October 2015  
Lawsuit filed by 

27 states 

February 2016  
Stay granted by 
U.S. Supreme 

Court  

Justice Scalia 
passes away 

days later 

September 27 
Oral argument 
before the D.C. 
Circuit Court of 
Appeals (limited 

to 3 hours). 
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Presentation Notes
Anti-CPP:
Exceeds EPA’s authority
Power plants are already regulated under Section 112 of the Clean Air Act, so EPA cannot double-regulate
CAA only meant for emissions limits to be set for individual sources, not the entire market in the aggregate

Pro-CPP:
EPA is owed deference under the Chevron line of cases
The CPP is still focused on limiting emissions; just uses a different methodology
TECH AMICI – the CPP is consistent with business and market trends that support renewable energy




CLEAN POWER PLAN 
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Presenter
Presentation Notes
The states that have continued with their planning.  
States that continue working on their state implementation plans include Pennsylvania, Virginia, Minnesota, Illinois, Louisiana, Colorado, Idaho, Oregon Washington State, California, and most of the northeastern states that are part of the Regional Greenhouse Gas Initiative. 

For some, planning continues because they would have had little difficulty meeting their CPP goals thanks to robust renewable portfolio standards or participation in active carbon trading regimes.  

Others continue their efforts for political or policy reasons, even if meeting their CPP standards means an expensive shift in electric base load.  
In Washington, for example, Governor Jay Inslee expressed that the state would continue to plan for the CPP by submitting a state implementation plan to EPA or seeking an extension under the rule; 
Also finalized CAR and working on probable cap-and-trade legislation.

Similarly, New York plans to move ahead with its own actions to reduce carbon emissions, including the state’s requirement that 50 percent of its electricity come from renewable sources by 2030

Minnesota continues to examine emissions trading coordination with its neighboring states as it drafts its compliance plan. 

In contrast, other states that had steep emissions cuts under the CPP or are heavily dependent on coal economies, have halted work on their implementation plans and introduced or enacted legislation barring work on or implementation of a state plan until legal issues are resolved. 
This includes New Jersey, West Virginia, North Carolina, Indiana, Kentucky, Georgia, Alabama, Mississippi, Arkansas, Michigan, Wisconsin, North and South Dakota, Nebraska, Kansas, Oklahoma, Texas, Montana, Nevada and Utah. 
  
For example, Wyoming enacted legislation that prohibits the expenditure of state money to produce a state implementation plan while the stay issued by the Supreme Court remains in force and effect; Kansas passed a similar bill blocking state agencies from working on a plan. 

Similarly, West Virginia, which is leading the multistate challenge against the CPP, will not submit an implementation plan if the rule remains the subject of active proceedings.  

Likewise, upon news of the stay, Montana suspended the work of a panel appointed to address the CPP.  Under the CPP, Montana faced the steepest carbon dioxide cuts of any state.  

Even in states where “business as usual” would still mean meeting the CPP requirements, such as Michigan and Nevada, environmental agencies have suspended work on compliance plans until they receive further direction from the courts.

FOR ANY STATE THAT DOES NOT SUBMIT A FINAL STATE PLAN FOR EPA APPROVAL, EPA WILL IMPLEMENT A FEDERAL PLAN THAT PROPOSES A CAP-AND-TRADE PROGRAM WITH EITHER RATE-BASED OR MASS-BASED LIMITS.  THIS PLAN WAS TO BE FINALIZED IN JUNE BUT WAS STALLED OUT BY THE SCOTUS STAY.

Reactions from utilities and power cooperatives have remained more measured.  
For many, the stay did not change much in their long-term strategies, which are shaped by larger trends such as coal retirements, cheap natural gas, environmental regulations, cheaper renewables, and new business models.  

For example, one Midwest utility, for which coal accounts for 60 percent of the utility’s 32,000 megawatts of generation capacity, had projected a significant drop in the coal units' production—45 percent by 2026—which was based on projections of natural gas prices, electricity market prices, and customer demand, as well as regulatory issues apart from concerns relating to the CPP.

Cooperatives and public power representatives have expressed relief for more time to shift their power loads, even as they continue to participate in their states’ planning processes.



CLEAN POWER PLAN - IMPACTS 
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IMPACTS ON THE ENERGY MIX:
Biggest shifts appear to be a reduction in coal, and increases in wind energy and efficiency savings


The Reference Case includes: 
 State and federal policies in place at the end of 2014, and the assumption that no additional policies have been or will be implemented 
 The electricity demand, natural gas prices, and coal prices from the reference case of the AEO 2015 
 State energy-efficiency standards through October 2015, as calculated by the UCS (based on data from state utilities and from the Database of State Incentives for Renewables & Efficiency) using a methodology developed by the EPA for state analyses 
 State renewable energy standards, as established through October 2015 based on information calculated by Lawrence Berkeley National Laboratory (LBNL) or NREL as part of ReEDs assumptions 
 The model revisions described in the previous section. The Reference Case assumptions do not require state compliance with the Clean Power Plan (CPP). 

The CPP National Trading Case includes: 
 Compliance with the CPP mass-based approach, including the new source complement, which takes both new and existing fossil-fired power plants into account. The carbon caps used in this run are from the EPA’s Clean Power Plan State Goal Visualizer spreadsheet, Appendix 5, “Affected Source Mass Goals.” These caps do not include EPA’s adjustment to allow extra emissions for the new source complement. Thus our CPP rule set-up covers the emissions for new sources under the cap, without increasing the size of the cap, leading to slightly tighter goals than in the CPP final rule. The CPP offers a number of options for each state to develop an implementation plan best suited to its own electricity mix, resource availability, and policy objectives. For this case, we apply one set of compliance options for all states. 
 All states having the option to meet their CPP targets by trading carbon allowances with any other state. 
 The assumption that all states, as part of their compliance strategy, invest in energy efficiency at a level that achieves a reduction in electricity sales of at least 1 percent per year from 2022 to 2030. This energy-efficiency assumption serves as a proxy for state or utility action; it is needed because the ReEDS model does not include choices on energ
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Mass-based states will have an emissions cap equal to the number of emissions allowances, the number and distribution of which is up to the state.  At the end of a compliance period, the EGU must hold allowances equal to the tons of CO2 emissions it has released. Any allowances not needed by EGUs may be traded.

Mass-based states need only measure and report emissions at the stacks of EGUs. Because this approach is relatively straightforward, many states appear to favor the mass-based standard, which will facilitate regional carbon trading platforms.
 
Mass-based states will not use ERCs (described in more detail below). Instead, tradable emission allowances will be allocated to EGUs to authorize emissions. 
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Rate-based emissions standards are set at 1305 lbs/MWh in 2030 for fossil-burning steam plants and 771 lbs/MWh for natural gas plants.

Reductions can be achieved by operational improvements at EGUs that lower emissions, swapping out coal-fired EGUs for natural gas-fired EGUs, displacing fossil fuel-fired energy with zero-emission generation, and energy efficiency.

To facilitate compliance under a rate-based standard, the CPP creates Emission Rate Credits. ERCs are tradeable instruments that “represent one MWh of actual energy generated or saved with zero associated CO2 emissions.” Eligible resources that emit no CO2, such as wind, solar, and nuclear generate one ERC per MWh. Energy efficiency measures can also generate one ERC per MWh saved, based on measured savings.

To demonstrate compliance, an EGU must purchase and retire a sufficient number of ERCs to adjust its emission rate downward to the emissions rate allowed under its state’s CPP implementation plan. 
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  ERCs RECs 

Usage Demonstrate compliance 
with a rate-based emission 
standard by adjusting its 
emission rate and claiming 
lower emissions from 
generation. 

Used to verify compliance with RPSs 
and to substantiate marketing claims; a 
consumer uses RECs to substantiate 
voluntary environmental claims (e.g. 
support for a particular kind of energy, or 
a lower carbon footprint). 

What they 
represent 

Single attribute; avoided 
emissions at an affected 
EGU. 

Multiple generation and environmental 
attributes (resource type, vintage, direct 
emissions, location, etc.) at renewable 
generators. 

Presenter
Presentation Notes
In sum, ERCs are used only to demonstrate compliance with the CPP, and cannot be used to demonstrate compliance with an RPS.  Conversely, RECs are used to verify RPS compliance or voluntary environmental claims, but in most cases they cannot be used to demonstrate CPP compliance.  Theoretically, then, double-counting between RECs and ERCs should not occur.  However, given the complexity and variability between states in their definitions of RECs, it will be critical to clearly define the environmental attributes of RECs in PPAs so as to avoid potential double-counting concerns.

Broadly define “environmental attributes”
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• Broadly define “environmental attributes” 
• Purchase RECs from renewable energy 

suppliers that began operation prior to 2013 
or generation occurring up to 2022. 

• Specify/attest that the renewable energy 
represented by the RECs is distinct from the 
generation supporting ERCs. 

For Power 
Purchase 

Agreements 
in Rate-

Based States: 

• Buy and retire allowances equivalent to 
purchased RECs so that purchased 
renewable energy results in reduced 
emissions. 

For PPAs in 
Mass-Based 

States: 
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Mass-Based States: 
Similar concerns will arise in mass-based states where all renewable energy will automatically contribute to meeting mass-based emissions goals.  
Purchasing renewable energy from generators located in mass-based state would have no effect on the emissions because fossil fuel-based generators will still emit to the level of the emissions cap.  
To avoid this problem, purchasers could buy and retire allowances equivalent to purchased RECs, demonstrating that the purchased renewable energy results in reducing allowed emissions. 
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More 
consistency 

across 
state RPS 
programs 

States may align 
evaluation, 

measurement and 
verification protocols 

with the CPP. 

Rejection of off-grid 
renewables as 

offsets similar to 
CPP. 

May require 
renewable energy 

generators to deliver 
in-state to ensure 
local benefits as a 
condition to issuing 

ERCs or offsets. 
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Simplified 
“trading-
ready” 

standards 

Carbon- 
trading 

economic 
efficiencies 

Robust 
regional 
carbon 
markets 
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Carbon market design considerations 

Statewide 
emissions 
budgets 

Auctions 
vs. free 

allocation 

Costs to 
covered 

entities and 
end-use 

consumers 

Compatibility 
with state’s 

power 
markets 

Impact on 
power 

generation, 
transmission 

and 
consumption. 
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BACK TO THE FUTURE 



THANK YOU! 
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         Ankur Tohan 
    ankur.tohan@klgates.com 

206-370-7658 

    Alyssa Moir 
alyssa.moir@klgates.com       
       206-370-7965 
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