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ACH Debit Transactions – Whose Agent Are You? 
By Leonard N. Chanin and Oliver I. Ireland 

Tucked away in a seeming innocuous paragraph in a complaint, the Consumer Financial Protection Bureau 
(CFPB) has asserted an extraordinary and potentially far-reaching expansion of its authority.  

On June 6, 2016, the CFPB filed an action in a U.S. district court asserting that Intercept Corporation (Intercept) 
(and each of its owners) engaged in unfair acts and practices in violation of the Consumer Financial Protection 
Act (CFPA). Intercept initiates ACH transactions to consumer accounts on behalf of its merchant-customers. In 
doing so, Intercept acts as an agent of the merchant-customer, but not as an agent to the consumer whose 
account is being debited. Nevertheless, the CFPB complaint states that Intercept is a “covered person” under the 
CFPA because it provides “payments or other financial data processing products or services to consumers[.]” The 
complaint also states that Intercept processes transactions resulting in the transfer of funds, via the ACH system, 
from the deposit accounts of consumers to pay for loans and other transactions.  

This is not the first complaint/enforcement order in which the CFPB has asserted that a payment processor has 
engaged in an unfair or deceptive practice, but this is the first action in which the CFPB has asserted that a 
payment processor is subject to the CFPB’s authority under this novel reading of the definition of a “covered 
person” under the CFPA.  

A bit of background is needed to fully appreciate the significance of the CFPB’s coverage claim. The CFPB only 
has supervisory and/or enforcement authority over an entity that is a “covered person” or a “service provider” to a 
covered person. A covered person is a person that offers or provides a consumer financial product or service, 
such as a loan. This includes banks and credit unions with assets more than $10 billion, and other institutions 
such as finance companies or mortgage brokers, if those entities offer consumer financial products or services. A 
consumer financial product or service includes the provision of a payment or other financial data processing 
product or service to a consumer. Thus, a payment processor is a “covered person” if it provides payment 
services to a consumer. That is, if a payment processor engages in payment services for a consumer, it is a 
covered person because it is offering a consumer financial product or service to the consumer.  

In addition, a payment processor is subject to the CFPB’s authority if it is a “service provider” and offers payment 
services to covered persons. Specifically, a “service provider” is a person that provides a material service to a 
covered person or that processes transactions relating to the provision of a consumer financial service or product 
by the covered person. Thus, Intercept is a service provider to the extent it processes payments for a lender who 
makes loans to consumers; but not if it processes payments, for example, for a health club, since a health club 
isn’t a “covered person” because it does not offer consumer financial products or services to consumers.  

Simply stated, an entity is subject to CFPB enforcement/supervisory authority only if: (1) the entity provides 
payment processing services to a person that offers consumer financial products or services, or (2) the entity itself 
provides payment services to a consumer. Conversely, if an entity offers payment processing services to a health 
club, a dry-cleaning business, a bakery, or any other person that does not offer consumer financial products or 
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services, the CFPB does not have supervisory or enforcement authority over that payment processor. Yet, in its 
action against Intercept, the CFPB asserts that an entity is a covered person even if it does not provide payment 
or other financial data processing service to consumers as long as the payment processor engages in an activity 
that results, for example, in a debit to a consumer’s deposit or other account. In other words, the CFPB treats an 
entity as a “covered person” merely because the entity processes a transaction to a consumer’s account even 
when the entity is processing the transaction on behalf of a merchant and not on behalf of a consumer. In the 
abstract, this treatment might appear to make sense, but, in the context of payments law, it is contrary to the 
fundamental principles on which the ACH system and other debit payment systems are based. 

So what does all this mean? If the CFPB prevails in its assertion that an entity is a “covered person” if that entity 
provides payment processing or “other financial data processing” services to businesses that do not offer 
consumer financial products or services, the CFPB can assert that the entity has violated the Dodd-Frank Act 
provisions that prohibit unfair, deceptive or abusive acts or practices. Practically speaking, it means that any entity 
that processes payments (or offers other financial data processing services) is responsible for monitoring the 
business practices for every person it processes payments for.  

Companies that engage in fraudulent transactions, such as illegally withdrawing funds from a consumer account, 
should be held accountable. But, Congress determined in the Dodd-Frank Act which institutions the CFPB had 
jurisdiction over – that is, which entities the CFPB could bring enforcement actions against. Agencies, such as the 
CFPB, should not be able to expand their authority beyond that established in their enabling statutes. The CFPB 
should heed this principle, no matter what the conduct is.   
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About Morrison & Foerster: 

We are Morrison & Foerster—a global firm of exceptional credentials. Our clients include some of the largest 
financial institutions, investment banks, Fortune 100, technology and life science companies. We’ve been 
included on The American Lawyer’s A-List for 12 straight years, and Fortune named us one of the “100 Best 
Companies to Work For.” Our lawyers are committed to achieving innovative and business-minded results for our 
clients, while preserving the differences that make us stronger. This is MoFo. Visit us at www.mofo.com. 

Because of the generality of this update, the information provided herein may not be applicable in all situations 
and should not be acted upon without specific legal advice based on particular situations. Prior results do not 
guarantee a similar outcome. 
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