ONPOINT / A legal update from Dechert's International Trade and
Government Regulation Practice Group

Highlights from Recent CFIUS Annual
Report

Authored by Jeremy Zucker, Darshak Dholakia, Hrishikesh Hari, Brooklynn Moore,
Navpreet Moonga, Betsy Feuerstein and Amy Jicha

August 2022

Dechert

LLP




Dechert

LLP

Highlights from Recent CFIUS Annual Report

August 2022 / Authored by Jeremy Zucker, Darshak Dholakia, Hrishikesh Hari, Brooklynn Moore, Navpreet Moonga, Betsy

Feuerstein and Amy Jicha

Key Takeaways

e The U.S. Treasury Department recently published the Committee on Foreign Investmentin the United
States (“CFIUS or the “Committee”) Annual Reportto Congress on key activities, including notices,

declarations, and withdrawals through 2021 (“Annual Report”). The Annual Reportholds importantinsights
for dealmakers contemplating non-U.S. investments in U.S. businesses.

e Record Year for CFIUS: 2021 was the Committee’s most active year to date; there were a record 436
filings (both declarationsand notices) presented to the Committee for review. This datareflects both the
expansionofthe Committee’s jurisdiction inrecentyears and a surgein global M&A to record levels in 2021.

e Chinese Investments Reviewed by Committee Double: 2021 may mark the return of Chineseinvestors.
Priorto 2021, Chineseinvestments notified to the Committee were on a ten-year decline. However, the
Annual Reportshows that Chinese investors submitted 44 notices to the Committee for review, which is over
a dozen more than the country with the second highest number of notices submitted for review (Canada).
This may signal an increased openness fromboth Chinese investors and the Committee to negotiating
mitigation agreements to resolve potential national security risks.

e Declarations Appropriate for Certain Transactions: 2021 also saw an increase in short-form declarations
submitted to the Committee for review (164 in 2021 versus 126 in 2020). A greater portion ofthese
declarations (75% versus 64%) also resulted in clearance, suggestingthat CFIUS and the market are finding
greater alignmenton transactions appropriate for shortformfilings.

e Continued Use of Mitigation Agreements: The Annual Reportdata identifies agreater number of
mitigation agreements — CFIUS adopted mitigation measures with respectto 31 notices in 2021, up from
mitigation measures being imposed with respectto 23 notices in 2020 — although on apercentage basis
there was little change. 74 notices were withdrawn from CFIUS review in 2021 as compared to 29 notices
withdrawn from CFIUS review in 2020. At the same time, mostof these notices were refiled (64 of 74),
suggesting thatameaningful percentage of the withdrawn notices were withdrawn and refiled in connection

with negotiation of mitigation agreements necessary to achieve clearance.

e Use of New Authorities: CFIUS utilized its authority to extend an investigation by 15days in “extraordinary
circumstances” for thefirsttime in 2021, doingso threetimes.

e Nine Transactions Abandoned: Whilethe Presidentdid notissue any blockingdecisionsin 2021, in nine
instances, parties withdrew their CFIUSfilings and abandoned transactions after the Committee informed
the parties that itwas unable to identify national security measures thatwould resolve national security
concernsorin circumstances where the Committee identified mitigation measures that parties elected notto
accept.
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e Below, we identify six highlights fromthe mostrecent Annual Report. To revisitour OnPointthatcovers the
2020 Annual Report, please find ithere. You can also find our recent OnPointon CFIUSrecenttrends and

developments here.

CFIUS FY21 by the Numbers

436 272 164 130 74 31 9 3 0 0

Total Notices Declarations Investigations Notices Transactions Notices Investigations Notices Presidential

Cases Filed Filed Initiated Withdrawn Subject to Withdrawn Extended for Rejected Actions
Mitigation and Not  “Extraordinary (Blocked
Measures Refiled Circumstances"” Transactions)

CFIUS by the Numbers 2011-2021

2344 1940 993 404 361 210 7

Total Notices Investigations Declarations Notices Transactions Presidential
Cases Filed Initiated Filed Withdrawn Subject to Actions
Mitigation (Blocked
51% of all From Measures Transactions)
notified 2018-2021
transactions

Background

CFIUS is an interagency committee, principally comprising of nine members and chaired by the Secretary ofthe
Treasury, which has broad powers to review foreign investments in and acquisitions of U.S. businesses to determine
the potential impacton U.S. national security. The Committee has the authority to impose mitigation measures,
suspend transactionsand, where appropriate, recommend thatthe Presidentblock or unwind transactions.

CFIUS has broad authority (expanded inrecentyears by the Foreign Investment Risk Review Modernization Actof
2018 (“FIRRMA”)) to review transactions involving U.S. businesses and non -U.S. investors, including:

e Mergers, acquisitionsand takeovers thatcould resultin anon-U.S. person acquiring control (defined
broadly) ofa U.S. business;

e Certain non-controllinginvestmentsby non-U.S. personsin U.S. businesses associated with critical
technology, critical infrastructure, and sensitive personal data (with mandatory filing requirements for
transactions involving certain U.S. businesses dealingin critical technologies or non-U.S. persons affiliated
with non-U.S. governments); and

e Transactionsinvolvingthe purchase orlease by, or concessionto,anon-U.S. person of certain U.S. real
estate that mightraise national security concerns.

Transactions are brought to the Committee’s attention through filings that take the form of either “notices” or
“declarations.” Notices are multi-page, in-depth descriptions of the transaction and parties thatresultin a four- to six-
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month review process and possible investigation. Declarationsare typically nolonger than five pages and presenta
simplified method ofinforming CFIUS of a transaction, including (butnotonly) when afiling is mandated (see our
prior OnPoint here).

Annual Report Highlights for Dealmakers

1. Almost half of all CFIUS reviews continue to extend into an investigation period. In addition,
CFIUS utilized its authority to extend an investigation in “extraordinary circumstances” in 2021 for
thefirsttime.

Pre-FIRRMA, inthenormal coursethelongestpossible reviewtimeline for the Committee (prior to submission for
Presidential consideration) was 75 days: CFIUS would conducta 30-day review and could conductan additional
investigation of up to 45 days under certain circumstances. Absenta withdraw/refile, post-FIRRMA, the longest
possiblereviewtimelineis now 105 days: the initial review periodis 45 days, after which CFIUS can conductan
additional 45-day investigation if determined necessary and, in extraordinary circumstances, can extend the
investigation period by an additional 15days (prior to submission for Presidential consideration).

As in 2020 (47%) and 2019 (48%), in 2021 almosthalfof all notices wentinto an investigation period (47%). Notably,
the average investigationin 2021 lasted only 65 days, which is down from 2020’s 86-day average. In contrast
however, the Committee exercised its authority to extend an investigation by 15 days three times in 2021. As
provided above, this authority can be exercised in “extraordinary circumstances,” (which are undefined in the CFIUS
regulations) and has never been invoked by the Committee before. While the Annual Reportdoes notprovide insight
into thereasons three notices were subject to the Committee’s investigation extension powers, the use of this
authority indicates the Committee’s willingness to utilize all the tools available to it during the review ofa proposed
transaction to assess whetheritraises a risk to U.S. national security.

The Committee extended the
- Investigation Period
AR AL due to “extraordinary

A Y AV circumstances”

Average Calendar Average Calendar
Days for Reviews Days for Reviews
Closed in the Initial Closed in the of reviews
Review Period Investigation Period ® concluded in the

Investigation Period

The Annual Reportalso provides other valuable dataon Committee timing. In 2021, ittook CFIUS on average less
time than it did in 2020 to provide parties with written comments on draft notices submitted to the Committee and to
accepta formal notice for review onceithas been submitted. In 2021, on average the Committee provided written
comments on draftnotices in six business days and accepted aformal notice for review six days after submission. By
contrast, in 2020 on average the Committee provided written comments on draftnotices in seven business days and
accepted a formal notice for review nine days after submission. Transaction parties nodoubtappreciate thatthe
Committee is handling these early stages more efficiently even as the total number offilings to be handled continues
to increase.

August 2022 Page 3


https://www.dechert.com/knowledge/onpoint/2020/9/cfius-finalizes-changes-to-mandatory-declaration-regulations.html

DechertLLP

2. Itremains important to consider potential mitigation measures early in the transaction
process.

CFIUS can impose mitigation measures on anon-U.S. acquirer’s investmentin or acquisition ofaU.S. business to
resolve any national security risksthatthe Committee identifies during its review. The Annual Reportincluded
examples of mitigation measures negotiated in 2021 that required the parties involved to take specific and verifiable
actions. These actionsincluded the following:

e Prohibiting orlimiting the transfer or sharing of certain intellectual property, trade secrets, or know-how;

e Establishing guidelines and terms for handling existing or future US Government (“USG”) contracts, USG

customer information, and other sensitive information;

e Ensuringthatonly authorized persons have access to certain technology, thatonly authorized persons have
access to USG, company or customer information, and thatthe non-U.S. acquirer nothave director remote
access to systems that hold such information;

e Establishing aCorporate Security Committee and other mechanisms to ensure compliance with all required
actions, includingthe appointmentofa USG-approved security officer or member of the board of directors
and requirements for security policies, annual reports, and independent audits;

e Ensuring thatonly U.S. citizens handle certain products and services, and ensuring that certain activities
and products arelocated only in the United States;

e Exclusion ofcertain sensitive assets fromthe proposed transaction;

e Priornotification to approval by relevant U.S. government parties in connection with any in crease in

ownershiporrights by thenon-U.S. acquirer; and
e Divestiture of all or part ofthe U.S. business.

The data in the Annual Reportreflects a similar percentage of transactionsrequiring mitigation measures in 2021 (31,
which represented 11% of all transactionsreviewed by the Committee) in comparison to 2020 (23, which represented
12% of all transactionsreviewed by the Committee) and 2019 (28, which represented 12% of all transactions
reviewed by the Committee).

However, 2021 also represents amarked increasein the number of notices withdrawn from CFIUS review (74) as
compared to 2020 (29) and 2019 (30). Although mostofthe notices withdrawn were resubmitted to the Committee for
review (64), this still means that there were nine transactions withdrawn fromthe CFIUS review process (and not
resubmitted) because either CFIUS could notidentify mitigation measures that would resolve the Committee’s
national security concerns, or the parties were unwillingto accept the mitigation measures presented to them.
Withdrawing and refiling notices also has implications for parties’ transaction timelines; when anoticeis withdrawn
and refiled CFIUS can “restart the clock.” This provides the Committee an additional 450r 90 d ays (or more) to
review the transaction and can add an additional few months to the CFIUS review timeline.
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In addition, withdrawing anotice from CFIUS review is notalways the end ofthe story; CFIUS still can impose
mitigation measures to address resid ual national securityrisks. In 2021, CFIUS adopted mitigation measures (i.e.,
National Security Agreements or “NSAs”) for two withdrawn transactions, adopted certain other mitigation conditions
(shortof NSAs) with respectto two other withdrawn transactions and imposed interim mitigation measures with

respectto onewithdrawn transaction.

Transaction parties should
continueto evaluate in
advance of CFIUS' review 31 transactions
subject to mitigation
measures

what mitigation measures
mightbe required and
determine whether, and to

what extent, such measures
26 transactions

mightimpactthe feasibility of ! e
subject to mitigation

proceeding with the

agreements
transaction (and onwhat
timetable).
3. CFIUS is actively 6 U.S. Federal
identifying “non- Government Agencies

notified” transactions served as signatories

for review.

One of the overarching
changes under FIRRMA was

the strengtheningand

broadening ofthe Committee’s authority to review foreign investmentsin and acquisitions of U.S. businesses,
including with respectto review of so-called “non-notified/non-declared” transactions, meaning transactions that
technically fall within CFIUS’jurisdiction but were not presented to the Committee for review. According to the Annual
Report, CFIUS identified and requested information regarding 135 “non -notified/non-declared” transactions, whichis
aslightincrease from 2020 (117). Fromthese 135 transactions, however, only eightresulted in aformal request for a
filing;in 2020, 17 transactions resulted in aformal requestfor filing.

Given the uptick in deals before
CFIUS and M&A, together with the
Committee’s focus on identifying
non-notified transactions, itis
Non-Notified/Non- notable that the number of
Declared Transactions transactions the Committee
requested information, or aformal
filing, remained relatively even in
recentyears. One potential

8 non-notified/non-declared explanation may be that transaction

transactions resulted in parties are, overall, taking a

CFIUS reviews cautious approach to submitting

transactions for CFIUS’ review on a

proactive basis.

August 2022 Page 5



DechertLLP

The Annual Reportalso identified several methods that CFIUS utilizes for identifying such transactions, such as the
following: tips fromthe public, mediareports, commercial databases, interagency referrals, and congressional
notifications.

Going forward, the Committee plans to improve its methods for identifying “non-notified/non-declared” transactions
through increased training and staffing across the CFIUS member agencies to facilitate greater coordination and
effective identification of transactions of potential interestand increased publicawareness ofthe CFIUS tips mailbox.
This highlights the importance ofincluding CFIUS considerations during the due diligence process.

4. Chinahas reversed its downward investment decline, becoming (again) the country with the
most notices submitted to the Committee for review and the only non-U.S. ally inthe group of top
investors for 2021.

Priorto 2021, CFIUS filingsby Chineseinvestors werein a ten-year decline. However, in 2021, Chineseinvestors
joined investorsfrom U.S. allied countries in the group ofinvestorsresponsible for the largest share of notices filed
with the Committee. Chinaaccounted for 44 notices submitted for review, with Canada (28) in second place and
Japan (26) in third place. Chinawas also the country with the seventh mostacquisitions of U.S. critical technology
(10), with Germany (16) and the United Kingdom (16) tied for first in that category. With respectto declarations,
Canadian investorswere responsible for the largest share of declarations filed with the Committee (22), followed by a
four-way tie for second between Germany (11), Japan (11), Singapore (11) and South Korea (11). One potential
explanation (borne outby our experience) for the uptick amidstnear-constant China-U.S. geopolitical tensionis that
the Committee and Chineseinvestors may be more willing nowthan in prior years to negotiate mitigation
agreements.

Other than the uptick for CFIUS filings by Chineseinvestors in 2021, it is also noteworthy that Australia, Canada and
the United Kingdom (despite the countries’ status as “excepted foreign states” under the CFIUS regulations during
2021) accounted for 16% of notices and 24% ofdeclarations. As “excepted foreign states,” Australia, Canada, the
United Kingdom, and New Zealand (which was added to thelistin January 2022) enjoy benefits not available to other
foreign investors. For example, under certain circumstances, “excepted investors” are not subjectto mandatory filing
requirements and are shielded from CFIUS’ expanded jurisdiction over non -controlling investments in certain U.S.
businesses and certain U.S. real estate transactions. In theory, such benefits may enable such “excepted investors”
to presentto their potential transaction partners fewer impediments to closing as compared to other foreigninvestors
who conditiontheir investments on the
receiptof CFIUS’ approval.In practice,
investors fromthese countries continue to

submit transactions for the Committee’s ) )
review at a higher ratethan other countries. ?;4')\10“08 Filer
5. Theuse of declarations continues
to hold steady, and more
declarations are being cleared than

before.

#1 Declaration

When filing adeclaration, there are arange Filer (22)

of possible outcomes (as opposed to the

filing ofanotice, which provides parties with

#1 Acquirers of Critical
a clear-cut response fromthe Committee).

Technology (16 each)

CFIUS may respond to adeclaration by
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informing parties thatit: (1) cleared the transaction, (2) initiated aunilateral review, (3) requested that the parties
submit a full formal notice, or (4) is unable to reach a decision regarding clearance based on the declarationalone.
The data fromthe Annual Reportshows howthese options continue to play outfornon-U.S. investors.

Declarations Were notified Were Required Were Were
were filed that CFIUS had mandatory refiling as determined to rejected
completed all formal notices be in-actionable
action under
Section 721

In 2021, CFIUS was “unable to complete action” in asmaller percentage (7%) ofthe declarations filed as compared
2020, where CFIUS was “unable to complete action” on 12% of declarationsfiled. In addition, alarger percentage
(75%) of transactionswere cleared through the declaration process as compared to 2020, where only 64% of
transactions were cleared this process. The number of declarations filed by parties thatdid nothave a mandatory
declaration filing requirementalso continues to remain high (71%).

In general, the gap between declarationsand notices filed in 2021 was slightly wider than the gap in 2020, where
there were 126 declarations filed to 187 notices filed, and 40% of all transactions notified to the Committee in 2020
were made viadeclaration. In 2021, there were 164 declarationsfiled to 272 notices and 37% ofall transactions
notified to the Committee were made viadeclaration. 2021 also remains a marked departure from 2019, when only
29% ofall transactionsnotified to the Committee were filed viadeclaration. However, the data from the Annual
Reportsuggests thattransaction parties and the Committee are beginningto find greater alignmenton thetypes of
transactions (considering both investors/acquirers and targets) for which declarations are appropriate. Accordingly,
the market may continue to see an increased use of declarations to take advantage ofthe compressed review
timelinein the years ahead.

6. Failureto obtain CFIUS Approval resulted in transaction parties abandoning nine transactions
in 2021.

While the Committee sees hundreds offilings each year, itrarely blocks or requires the unwinding ofadeal: to date,
only seven transactions have ever been formally blocked by Presidential Order. Atthe same time, mandated
blocking/unwinding of deals has occurred more frequently in recentyears. President Trump ordered the blocking of
two transactionsand the unwinding oftwo others. President Biden did notformally block any transactions during his
firstyear in office, and it remains to be seen howthe Biden Administration willuse this authority over its remaining
term. Of course, transactions are notonly subjectto formal disruption via Presidential Order but also may be
withdrawn in anticipation of such orders.
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During 2020, for example, accordingto CFIUS
seven transactions were withdrawn fromthe
CFIUS review process (and ultimately abandoned)
because either CFIUS could notidentify mitigation
measures thatwould resolve the Committee’s
national security concerns or the parties were
unwilling to acceptthe mitigation measures
presented to them as a condition of clearance. In

Abandoned Abandoned 2021, the Annual Report states that parties
Transactions in 2020 Transactions in 2021

abandoned transactions in nine instances.

Conclusion

Given the uptick in both deal volume and review activity at the Committee, transaction parties contemplating
investments by non-U.S. investors in U.S. businesses should evaluate CFIUS considerations early in the transaction
processto avoid surprises and delayson their preferred path to closing.

Dechert has represented many clients through CFIUSreviews, including major operators and investors inthe high
tech, telecommunications, energy, defense, and infrastructure industries. We regularly advise foreign and domestic
entities (“buyers” and “sellers,” as well as other interested third parties) through the CFIUS review process, helping
them determine whether or notto bring atransaction before the Committee (and whether or not CFIUS review is
required), to assemble the required information and materials for afiling, and then (as necessary) to negotiate
national security agreements with CFIUS in a manner that minimizes both delay and theimposition of conditionsthat
mightthreaten the transaction. We also give counsel on strategies for identifying and addressing political and policy
considerations that may arise.
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