
UNITED STATES DISTRICT COURT
      DISTRICT OF CONNECTICUT

____________________________________
)

ACE AMERICAN INSURANCE )
COMPANY, )

) Case No. 3:11-cv-1741 (CSH)
Plaintiff, )

)
v. )

)     JANUARY 16, 2015
EATON ELECTRICAL, INC., )

)
Defendant. )

____________________________________)

     RULINGS ON DEFENDANT'S MOTIONS TO PRECLUDE EXPERT
     WITNESS TESTIMONY AND FOR SUMMARY JUDGMENT

HAIGHT, Senior District Judge:

This diversity action arises out of a fire that destroyed a residential building in Southbury,

Connecticut.  Plaintiff ACE American Insurance Company ("ACE"), which had insured the property

owner against such loss, paid its insured's claim and filed this subrogation action against Defendant

Eaton Electrical, Inc. ("Eaton").  Eaton had manufactured and sold a device called an "electric meter

pan with circuit breakers" ("the Meter Pan") which had been installed in the building prior to the fire.

The theory of Plaintiff's case, sounding in strict product liability, is that the Meter Pan "was defective

and unreasonably dangerous," Complaint [Doc. 1] at ¶ 16, and the fire "was the direct and proximate

result of the defect in the Meter Pan," id. at ¶ 19.

 In support of that theory, Plaintiff relies upon an expert report and opinion rendered by

Joseph A. Cristino, a professional electrical engineer.  Counsel for Defendant have taken Cristino's
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deposition.  Defendant now makes a motion [Doc. 36] for an order striking Cristino's opinion and 

precluding his opinion testimony at trial.  Defendant bases that motion upon the Supreme Court's

seminal opinion in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), and  its

progeny, and couples the motion to preclude with a motion for summary judgment [Doc. 38]

dismissing Plaintiff's complaint.  

Plaintiff opposes both motions.  The Court conducted a hearing, at which portions of the

evidentiary record created during discovery were examined and able counsel argued all aspects of

the case.  This Ruling resolves both motions.        

I.   FACTUAL BACKGROUND

The facts set forth in this Part appear to be undisputed.

 In 2005, ACE's insured, Omega Engineering, Inc., constructed a development of four

modular residential houses on Vista View Drive in the Town of Southbury, Connecticut.  None sold.

The homes stood vacant as the years passed.  The property owner retained security monitoring

services to be provided by a company called Armed & Ready Security Service.  Armed & Ready

reported to one Jonathan Turner, a representative of the owner.  A number of false fire alarms and

power outages occurred within the neighborhood.  In 2008, Turner instructed Armed & Ready to

disable the smoke alarm monitoring, but to continue monitoring the electric power, which apparently

was left on in the vacant homes.

At about 10:47 p.m. during the night of January 16, 2011, an Armed & Ready employee

telephoned Turner and advised him of a power outage at one of the five houses, the one located at

75 Vista View Drive.  About ten minutes later, Armed & Ready contacted Turner again, to advise
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that the home at 70 Vista View Drive was also without power.  Both houses received power from

the same utility company transformer.  Underground electrical lines ran from the transformer to  the

houses and connected with the sort of device that is involved in this action.  The night of January 16

was cold, with a temperature of 17E Fahrenheit, and snow covered the ground.  Turner instructed

Armed & Ready to "place a hold" on both houses for twelve hours, meaning that no further alarms

or alerts were to be submitted to Turner, who did not send anyone to check on the properties.  About

two hours after being alerted to the loss of power at 75 Vista View Drive, Turner was advised that

the house was on fire.  By the time the first responders arrived, the house was engulfed in flame.  The

fire caused the damage for which ACE paid its insured, and now seeks by subrogation to recover

from Eaton.

ACE's complaint against Eaton contains a single numbered count, Count I, which is

captioned "Strict Product Liability," and focuses upon that device the complaint calls "the Meter

Pan."  The device was manufactured and sold by Defendant Eaton.  Cristino, in an unchallenged

section of his report, refers to the device as "a Cutler Hammer combination meter enclosure," and

goes on to say: "A combination meter enclosure is one which has provisions for an electric utility

revenue meter and a main disconnect (circuit breaker or fused disconnect switch)."  Doc. 37-2 at 2. 

Plaintiff's brief [Doc. 44] at 6 expands upon that description of this device:

A combination meter enclosure is a device with a meter and, in a
separate compartment, a main circuit breaker.  The electric service
enters the panel in the bottom[,] travel[s] the length of the panel to the
meter, goes through the meter then the circuit breaker and then into
the home where it provides electricity to the home's main distribution
panel in the basement and then to the various appliances and outlets
in the home.  The circuit breaker is a safety device intended to protect
the home from overcurrent situations.   
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Throughout this Ruling, I will adopt Cristino's phrasing, and refer to the product in question

as the  "meter enclosure," an apt phrase because the device enclosed a meter.

The combination meter enclosure and circuit breaker involved in the case at bar was enclosed 

within a rectangular metal container which was affixed against the exterior wood siding on the

northerly face of the structure at 75 Visa View Drive.  Cristino, retained as an expert on behalf of

the ACE interests, visited the site on January 31, 2011, in the company of Michael Driscoll, a

forensic fire investigator, and "other experts," in order to "initiate an investigation of the January 17th

fire, evaluate possible electrical ignition sources and to formulate and proceed with a course of action

to determine the cause of the fire."  Cristino Report, Doc. 37-2 at 2.  That report also recites that the

underground electrical conduit ran from the transformer to a "combination meter enclosure located

on the northerly face of the structure," and that:

A fire had occurred at the exterior of the structure on January 17,
2011, that extended into the structure and caused  structural damage. 
The preliminary analysis identified the area of fire origin as being in
the vicinity of the electric service meter enclosure and underground
conductor conduit location on the northerly side of the structure. 

Id. 
   

The combination meter enclosure and circuit breaker that had been installed at the 75 Vista

View Drive house had suffered extensive exterior and interior damage during the fire.  Cristino

conducted additional inspections and certain tests, and then delivered the report, Doc. 37-2, which

contains the opinions Eaton seeks to preclude under Daubert.  I will quote the essential parts of those

opinions:

   Based upon the site examination, laboratory analysis and
information obtained from Eaton Corporation Cutler Hammer, it can
be stated with a reasonable degree of engineering certainty that the
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January 17, 2011, failure within the Cutler Hammer combination
meter enclosure that was mounted on the exterior of an [sic] 
residential structure located at 75 Vista View Drive, Southbury,
Connecticut, was due to a short circuit within the 200-amp main
circuit breaker mounted within the meter enclosure.  The short circuit
originated within the circuit breaker's internal Line side components
most probably due to a defect that allowed moisture ingress.  The
meter enclosure was designed and manufactured for outdoor
applications.  Therefore, the meter enclosure should have been
capable of preventing the ingress of moisture typically experienced
in a New England winter.  The moisture compromised the circuit
breaker's internal insulation system . . . . The fault most probably was
located in the area of the internal Line side components within the
circuit breaker.  (This is based upon the observed damage within the
circuit breaker remains.) . . . Due to the location of the fault, the
Cutler Hammer main circuit breaker was unable to interrupt the
electrical fault, thus allowing the fault to expand and intensify.  This
resulted in the production of temperatures in excess of 2500E
Fahrenheit; caused  failures of the Mylar insulation at the back of the
circuit breaker and two steel components; the extension of the
electrical fault outside of the confines of the meter enclosure caused
the combustible materials to which the meter enclosure was mounted
to ignite.

       Based upon laboratory analysis and visual examination, the
electrical failure within the Cutler Hammer combination meter socket
enclosure was due to a fault that originated within the circuit breaker
within the enclosure.  Outside sources and failure scenarios have been
considered and eliminated because of the location and severity of the
damage to the aluminum, insulation material and steel components
within the Cutler Hammer combination meter socket enclosure. 
Neither an external electrical fault nor an external fire could have
produced the observed damage and, more importantly, an external
event could not have kept the component remains intact.

Cristino report, Doc. 37-2, at 9-10.

I have referred to Cristino's opinions in the plural because a careful reading of  these passages

from his report reveals that Cristino, explicitly or impliedly, offers several separate but related

conclusions in support of ACE's theory of the case.  Those are:
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1.  There was a short circuit in the combination meter enclosure.

2.  The short circuit caused the fire that damaged the house.

3.  The short circuit was caused by the ingress of moisture into the combination meter

enclosure.

4.  The ingress of moisture into the combined meter enclosure must be ascribed to a defect

in the enclosure.

On the present motion to preclude, Defendant contends that the Court, in its gatekeeping

capacity mandated by Daubert, should slam the gate shut on Cristino's opinions and not let the jury

hear them.  Plaintiff contends that Cristino's opinions pass muster for admissibility, leaving it to the

jury to assess their weight or value.  

II.   DISCUSSION

A. Preliminary Considerations

 During the hearing on these motions, the extended colloquies involving able counsel – Mr.

Rossi for Plaintiff ACE and Mr. Barton for Defendant Eaton – served to identify and narrow some

of the issues.

One exchange indicated that the parties agree with the first of the four conclusions listed

above.  I put this question to Mr. Barton: "Do you agree that it happened that there was a short circuit

in the circuit breaker?"  Mr. Barton responded: "Without question, that is not in dispute by Mr. Rossi

or myself.  An arc fault occurred inside that circuit breaker."  Transcript of Hearing ("Tr.") at 70. 

The remaining three conclusions are in dispute.

Another subject that arose during the hearing was the nature of Plaintiff's claim.  Mr. Barton
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interpreted ACE's complaint as "a specific product defect allegation, not a malfunction theory,"

which in his view "ACE want[s] to pivot and go back to."  Tr. at 64.  Mr. Rossi rejected any

suggestion that Plaintiff had altered its theory of the case.  He said of the complaint that:

there's nowhere in there that the plaintiff alleges there was a design
defect.  I don't know where Eaton got that from, but the plaintiffs
never alleged it.  We generally allege that there was a defect, and the
malfunction theory comes squarely within the confines of our
complaint.  We never say there's a specific defect.  We say there's a 
defect.  That's what the malfunction theory is designed for.

Tr. at 94.

A plaintiff is, within reason, the master of its own complaint.  I take Mr. Rossi at his word

and interpret ACE's subrogation claim against Eaton as based upon the malfunction theory of

products liability.  This Court's evaluation of the admissibility at trial of Cristino's opinions is

informed by the scope and effect of that malfunction theory, as determined by Connecticut law.  The

leading case on the subject is the Connecticut Supreme Court's decision in Metropolitan Property

and Casualty Insurance Company v. Deere and Company, 302 Conn. 123 (2011) ("Metropolitan"). 

B. The Malfunction Theory of Products Liability under Connecticut Law

In Metropolitan, the plaintiff Metropolitan Property and Casualty Insurance Company insured

the home of residents of Cheshire, Connecticut.  A substantial portion of the residence and its

contents were destroyed by a fire that broke out at about 1 p.m. on a day in July 2003.  Metropolitan

paid its insureds' losses and then sued defendant Deere and Company by subrogation.  Deere had

manufactured and sold a gasoline-powered lawn tractor to the homeowners.  When the owners were

not using the tractor to mow the lawn surrounding the home, they stored it in an attached garage,

where the tractor was reposing when the fire broke out, having been used earlier in the day for its

7

Case 3:11-cv-01741-CSH   Document 77   Filed 01/16/15   Page 7 of 24



intended purpose.

The theory of Metropolitan's subrogation claim against Deere was that the Deere lawn tractor 

contained a manufacturing defect in its electrical system that caused the fire.  The trial judge

admitted, over Deere's objection, the testimony of two expert witnesses called by Metropolitan in

support of that theory.  The jury returned a verdict in the plaintiff's favor.  Deere appealed to the

Connecticut Appellate Court.  The Supreme Court of the State transferred the undecided appeal to

its docket, 302 Conn. at 125 n. 1, reversed the rulings of the trial court, and remanded the case to that

court with directions to grant the defendant's motion for a directed verdict and render judgment for

the defendant.  302 Conn. at 158.  

  The Supreme Court's decision in Metropolitan brings Connecticut within the jurisdictions

recognizing the "malfunction theory" of products liability.  All product liability actions, the Court

observes, require a plaintiff to prove that "the product was in a defective condition unreasonably

dangerous to the consumer or user," 302 Conn. at 131.  "Although most product liability cases are

based on direct evidence of a specific product defect, there are cases in which such evidence is

unavailable," and in such a case, courts use "the 'malfunction theory' of products liability to permit

a jury to infer the existence of a product defect that existed at the time of sale or distribution on the

basis of circumstantial evidence alone."  Id. at 131, 133.  In other words: 

The absence of direct evidence of a specific product defect is not,
however, fatal to a plaintiff's claims, and a plaintiff, under certain
circumstances, may establish a prima facie case using circumstantial
evidence of a defect attributable to the manufacturer . . . . The
malfunction theory of products liability permits the plaintiff to
establish a prima face product liability case on the basis of
circumstantial evidence when direct evidence of a defect is
unavailable.
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Id. at 132, 133.  

During the course of its opinion in Metropolitan, the Connecticut Supreme Court took pains

to stress that the malfunction theory exposes product manufacturers to inherent and potentially unfair

risks of liability, against which trial judges are instructed to erect safeguards.  "Moreover," the Court

said, "the application of the malfunction theory in cases in which the evidence is speculative raises

substantial questions of fairness  in allowing cases to proceed against product manufacturers . . . .

For these reasons, it is important that appropriate limitations be placed on the application of the

malfunction theory, and, when the evidence presented by the plaintiff does not remove the case from

the realm of speculation, courts must intervene to prevent such cases from reaching a jury."  302

Conn. at 137-138 (citations omitted).  Having sounded that general caution, the Court gave these

specific curative instructions:

   With these concerns in mind, we conclude that, when direct
evidence of a specific defect is unavailable, a jury may rely on
circumstantial evidence to infer that a product that malfunctioned was
defective at the time it left the manufacturer's or seller's control if the
plaintiff presents evidence establishing that (1) the incident that
caused the plaintiff's harm was of a kind that ordinarily does not
occur in the absence of a product defect, and (2) any defect most
likely existed at the time the product left the manufacturer's or seller's
control and was not the result of other reasonably possible causes not
attributable to the manufacturer or seller.  These two inferences, taken
together, permit a trier of fact to link the plaintiff's injury to a product
defect attributable to the manufacturer or seller.  A plaintiff may
establish these elements through the use of various forms of
circumstantial evidence . . . 

Id. at 139-141 (footnote omitted).          

Having declared these general principles, the Metropolitan Court applied them to the facts

of that case.   The Court summarized its holdings at the beginning of its opinion.  The opinion notes
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that in the trial court, defendant Deere moved "for a directed verdict and to set aside the verdict, in

which the defendant claimed that the plaintiff had failed to present sufficient evidence to establish

liability."  302 Conn. at 125.  The Supreme Court then said:   

The plaintiff responds that the trial court properly admitted the
evidence and expert testimony at issue and that it presented sufficient
evidence to sustain the jury's verdict pursuant to the "malfunction
theory" of products liability, which permits a plaintiff to prove its
case on the basis of circumstantial evidence. Although we agree that
a plaintiff may base a product liability action on the "malfunction
theory," we conclude that the plaintiff's evidence in the present case
was insufficient to establish its products liability claim, and,
therefore, we reverse the judgment of the trial court.

Id. at 125-126.  In a footnote with which the Supreme Court concludes its opinion in Metropolitan, 

302 Conn. at 158 n. 20, the Court clarified the nature and extent of its dispositive holding:

    Because we conclude that the plaintiff's evidence was not sufficient
to support an inference that a failure of the electrical system was
attributable to the defendant, we need not examine whether all of the
plaintiff's evidence, taken together, was sufficient to remove the case
from the realm of speculation and to support a finding that the
defendant more likely than not caused the homeowners to suffer
harm.

I take this to mean that under Connecticut law, a plaintiff relying upon the "malfunction theory" in

a products liability action must satisfy a two-pronged burden of proof: first, proof of the existence

of a product failure attributable to the defendant; and second, a causal connection between that

failure and the loss complained of.  In Metropolitan, the Supreme Court did not reach the second

prong because Metropolitan failed to prove that the lawn tractor failed in a manner attributable to

Deere.  That interpretation is reinforced by an earlier footnote in the Metropolitan opinion, 302

Conn. at 140 n. 9, where the Court, having described in text a plaintiff's ability to prove the existence

of a product defect by circumstantial evidence, is careful to add in the footnote: "In addition to these
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two elements, a plaintiff, as a threshold matter, must present sufficient evidence to support a finding

that the product, and not some other cause apart from the product, was more likely than not the cause

of the plaintiff's injury."    

In the case at bar, a careful examination of Mr. Cristino's report shows that it is a chain of

inferences, whose structure consists of the following links (quotations are from pages 8-9 of the

Cristino report): 

(a)  On January 17, 2011 (the day of the fire), a "failure" occurred "within the Cutler Hammer

combination meter enclosure that was mounted on the exterior" of the residential structure.

(b) The failure "was due to a short circuit within the 200-amp main circuit breaker mounted

within the meter enclosure."    

(c) "The fault most probably was located in the area of the internal Line side components

within the circuit breaker."  

(d) "Due to the location of the fault, the Cutler Hammer main circuit breaker was unable to

interrupt the electrical fault, thus allowing the fault to expand and intensify," resulting in "the

production of temperatures in excess of 2500E Fahrenheit" which "caused failures of the Mylar

insulation at the back of the circuit breaker and two steel components; the extension of the electrical

fault outside of the confines of the meter  enclosure caused the combustible materials to which the

meter enclosure was mounted to ignite."  To render this particular portion of Cristino's report in plain

English, he is saying that the short circuit in the circuit breaker caused the house to catch on fire.

(e) "The short circuit originated within the circuit breaker's internal Line side components

most probably due to a defect that allowed moisture ingress."  A condition in the meter enclosure

that allows "moisture ingress" may fairly be characterized as a product defect, Cristino reasons,
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because: "The meter enclosure was designed and manufactured for outdoor applications.  Therefore,

the meter enclosure should have been capable of preventing the ingress of moisture typically

experienced in a New England winter.  The moisture compromised the circuit breaker's internal

insulation system which included the Bakelite-type material from which the circuit breaker body was

formed and the internal insulating air gaps."  Cristino's opinion concludes that it was a fault of this

nature in the meter enclosure, capable of this mischief, that brought about the mechanics of

destruction described in subparagraph (d), supra.

  This is the chain of inferences which, according to Cristino's report and ACE's theory of the

case, establishes Eaton's liability as the manufacturer of a defective product that caused the

destruction of the house.

In Metropolitan, the Connecticut Supreme Court recognized that such a chain of inferences

may in principle support a viable claim for product liability based upon the malfunction theory, but

stressed the rigors of making that showing in practice.  The Court included much of its opinion's

guidance in footnotes, and as a source of instruction for the case at bar, it is useful to quote 302

Conn. at 140 n. 9 at some length:

In most cases, direct evidence will strongly support a finding that a
particular product caused the plaintiff's harm.

   There are those cases, however, such as the present case, in which
the evidence that a particular product caused the accident will be
wholly circumstantial. This adds an additional inference to the chain
of inferences necessary for the trier of fact to find that a defect
attributable to the manufacturer caused the plaintiff's injury. This
means that, to find the manufacturer liable pursuant to the
malfunction theory, the trier of fact must find, first, that the
manufacturer's product caused the plaintiff to suffer harm, second,
that the product failed as a result of a defect and not some other
cause, and, third, that the defect was attributable to the manufacturer
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and not something or someone else. The addition of this inference to
the chain of inferences adds to the danger that the evidence of each
element, taken together, may be too speculative to support a finding
of liability on the part of the manufacturer. When each of these
inferences is based on circumstantial evidence alone, it is essential 
that the plaintiff present sufficient evidence not only to support each
of the inferences but also to satisfy the trier of fact that, after
consideration of all of the evidence and inferences together, it is more
likely than not that the manufacturer caused the plaintiff to suffer
harm. Even if there is sufficient evidence to allow the trier of fact to
draw each of the inferences necessary to establish a claim pursuant to
the malfunction theory, if the trier of fact nevertheless is not
convinced that the manufacturer caused the plaintiff to suffer harm,
the trier of fact must return a verdict for the manufacturer. 

(emphasis added) (citation omitted) .   

Applying these holdings by high authority to the present case, there is sufficient evidence in

the record to justify Cristino's conclusion that a short circuit in the Eaton-manufactured meter

enclosure caused the house to catch fire.  The meter enclosure was recovered and examined after the 

casualty.  Counsel for Eaton agree that a short circuit occurred within the product's confines at some

time.   Cristino's report  states, without subsequent contradiction, that "preliminary analysis identified

the area of fire origin as being in the vicinity of the electric service meter enclosure and underground

conductor conduit location on the northerly side of the structure." Doc. 37-2  at 2.  The post-casualty

internal condition of the meter enclosure is consistent with heat sufficient to cause combustion being

transmitted from the meter enclosure to the combustible residential house structure to which the

meter enclosure was attached.

But these circumstances are not sufficient to cast Eaton in liability for a product defect.  As

the Supreme Court observed in Metropolitan, 302 Conn. at 136, "proof of an accident alone is

insufficient to establish a manufacturer's liability.  The fact of a product accident does not necessarily 
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establish either the existence of a defect or that the manufacturer is responsible, both of which must

be proven in product liability cases."  

This requirement of proof brings us directly to the heart of the case: Cristino's stated  opinion

that the cause of the short circuit within the meter enclosure (which in turn caused the house fire)

was a defect in the meter enclosure which "allowed moisture ingress."   That is the only passage in 

Cristino's opinion that purports to identify a product defect in the meter enclosure.  It goes to the

heart of the case because the existence of a product defect is an essential element of a product

liability claim.  If a plaintiff does not prove that element, then quite apart from questions of

causation, a defendant product manufacturer has no case to answer.

While the Connecticut Supreme Court held in Metropolitan that under the malfunction theory

a plaintiff may establish the element of existing defect "through the use of various forms of

circumstantial evidence," 302 Conn. at 140, it is instructive to note the kinds of circumstantial

evidence on the issue that the Court immediately identified:

evidence of (1) the history and use of the particular product, (2) the
manner in which the product malfunctioned, (3) similar malfunctions
in similar products that may negate the possibility of other causes, (4)
the age of the product in relation to its life expectancy, and (5) the
most likely causes of the malfunction. If lay witnesses and common
experience are not sufficient to remove the case from the realm of
speculation, the plaintiff will need to present expert testimony to
establish a prima facie case.

Id. at 141  (citations and footnotes omitted).  In the case at bar, ACE attempts to establish that  prima

facie case though the opinion of its expert, Mr. Cristino, that Eaton's meter enclosure was defective

because it allowed  "moisture ingress."  Cristino uses that phrase rather than the more common noun

"water," presumably because the source of the offending "moisture" could have been water, snow,
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ice, or a combination of these inescapable forces of nature.

Product liability cases are fact-intensive, but the kind of circumstantial evidence the

Metropolitan  Court identified in category (4) supra resonates in the case at bar.  That circumstance

focuses upon the age of the accused product, and in that regard the Court said in Metropolitan:

When a product malfunctions when it is new, the inference that the
malfunction resulted from a defect attributable to the manufacturer is
likely to be stronger than when the product is older because of the
diminished possibility of other causes in the case of the newer
product.

302 Conn. at 144 (citation omitted).  Expanding on that principle, the Metropolitan Court said in a

footnote at 302 Conn.156 n. 19:

   We note that when the product at issue is new or nearly new, there
is much less of a possibility that a malfunction would be caused by
factors not attributable to the manufacturer (such as mistreatment,
lack of maintenance, or improper maintenance). Therefore, it would
not necessarily be speculative to conclude that any defect in the
product is attributable to the manufacturer in a recently purchased
product, even in the absence of additional affirmative evidence
linking the defect to the manufacturer. 

The corollary of that principle is that the older a product,  the more speculative becomes a theory of

damage caused by a defect attributable to the manufacturer.   However, whether the product be new

or old, just unwrapped from its packaging or hanging on the side of a house for six years, a products

liability plaintiff must prove the existence of a defect that caused the harm.  That element was

stressed in Metropolitan, when the Supreme Court came to apply the principles it articulated to the

facts in that case.  

Applying these principles of law to the facts in Metropolitan, the Court  rejected the opinion

of plaintiff's expert, offered to show that a defect existing in the electrical system of a lawn tractor,
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which caused fire damage to a home, was attributable to the tractor manufacturer.  The Court

reasoned:

   In addition, the plaintiff's evidence failed to link an electrical failure
in the tractor to a defect attributable to the defendant. The evidence
presented at trial clearly established that there were no problems
reported with the tractor's electrical system during the first four years
of use and that the tractor functioned properly during that time,
weakening any inference that the tractor's electrical system was
defective at the time it was manufactured or when it was sold to the
homeowners. . . .     

   Furthermore, because the evidence established that the tractor was
not new or nearly new when it malfunctioned, the plaintiff was
required to present additional evidence to explain how the tractor
could have had a defect in the electrical system when it left the
defendant's manufacturing facilities yet function without problems for
several years before failing in July, 2003. The plaintiff did not present
any such evidence.        

302 Conn. at 155-56.

In the present case, the evidence shows that the house in question was one of four that a

developer, ACE's insured, constructed in 2005 in hopes of selling them.  The houses did not sell, but

electricity was maintained in them, making use of the meter enclosures manufactured by Eaton.  The

fire occurred in 2011, six years later.  Cristino's theory of product defect is that a meter enclosure

"manufactured for outdoor applications . . . should have been capable of preventing the ingress of

moisture typically experienced in a New England winter."  This argument is logical, but leaves

plaintiff hoist with his own petard, for there is no evidence in the present record that Eaton's meter

enclosure failed to keep internally dry during five or six winters of considerable severity.  If an

external meter enclosure left the manufacturer's control, at the time of the product's sale to a property

owner,  in so defective a condition that  foreseeable amounts of natural outdoor water (rain, snow,
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ice) could penetrate the product and cause it to short circuit, one would expect this to happen sooner

rather than later – surely, sooner than six years later.

In addition, the evidence of the meter enclosure's internal structure makes it somewhat

unlikely that water introduced from the outside would have penetrated to the precise part of the

mechanism required to produce a short circuit capable of disabling the circuit breaker.  At oral

argument on the present motions, counsel for Eaton called the Court's attention to the fact that, after

Mr. Cristino rendered his opinion with respect to the defect in the meter enclosure, he immersed an

Eaton circuit breaker in a bucket of water, and then froze it, and then put the circuit breaker on the

meter panel, and the device "worked fine."  Transcript of Hearing ("Tr.") at 33.  That benign result

was obtained, counsel argued, because "the various components inside the circuit breaker [are]

encapsulated in various labyrinths of plastic and oil."  Tr. at 33-34.  

Counsel for Eaton also read into the hearing transcript this exchange during his examination

of Cristino at the latter's previously conducted deposition:   

   Q.  So essentially, if I've got the logic correct, with respect to your
reasonable degree of engineering certainty, an unknown amount of
moisture from an unknown source made its way into the breaker
panel from some unknown point, migrated into the breaker in an
unknown fashion, entered the breaker through an unknown source,
compromising unknown components within the breaker that caused
an arc fault on the Line side.  Did I accurately depict what your
testimony is?

   A.  Yes, sir.

   Q.  And you believe this unknown defect, which you cannot tell me
or testify to, allowed the moisture ingress.  Is that correct?

   A. That's correct.

Tr. at 37.  Having read that exchange at the argument, counsel concluded with an advocate's flourish:
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"That is not science, your Honor.  That is guesswork, something the jury should not be allowed to

hear."  Tr. at 37-38.  

Rhetoric aside, this is a significant exchange.  Cristino was not a potted plant (to borrow a

phrase used by a different attorney during a high profile hearing in an earlier era).  Cristino is an

experienced engineer, expert consultant and witness.  He comes across during his deposition as

intelligent and articulate, quite prepared to defend the opinions he had expressed and counsel for

Eaton was engaged in challenging.  If Cristino disagreed with the summaries of his opinion counsel

put to him in the quoted exchange, there is no reason to think that he would not have said so. 

Instead, Cristino accepted as accurate counsel's recitations of the essence of Cristino's opinions.  This

is a material factor when the Court comes to consider whether Cristino's opinions would be

admissible at a trial.

C. The Defendant's Motion to Strike and Preclude

The Connecticut Supreme Court's opinion in Metropolitan is significant in resolving the

present motions because the opinion analyzes, under governing Connecticut law, what a plaintiff

must prove, and its expert witnesses must say, in order to prevail upon a products liability claim

based on the malfunction theory.  Accordingly, Metropolitan  bears upon the validity, effect and

legal sufficiency of Cristino's opinions in the case at bar.  But Metropolitan does not directly address

whether those opinions can be admitted at trial in this federal case.  That question, presented by these

motions, falls under Rule 702 of the Federal Rules of  Evidence, which district judges administer in

discharging their "gatekeeper" function described in Daubert and its progeny.

  In Daubert, the Supreme Court charged trial judges with the responsibility of acting as

18
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gatekeepers to exclude unreliable expert testimony.  In Kumho Tire Co. v. Carmichael, 526 U.S. 137

(1999), the Court clarified that this gatekeeper function applies to all expert testimony, not just

testimony based in science.  Rule 702, which according to its caption governs "Testimony by Expert

Witnesses," was amended in 2000 "in response to Daubert" and to cases applying it, including

Kumho.  Advisory Committee Note to 2000 Amendments at 463.   The Committee's purpose in1

amending Rule 702 was not to "codify" specific factors of reliability identified in Daubert; rather,

"The standards set forth in the amendment are broad enough to require consideration of any or all

of the specific Daubert factors where appropriate."  Note at 464.  The Advisory Committee

recognized that "Courts both before and after Daubert have found other factors relevant in

determining whether expert testimony is sufficiently reliable to be considered by the trier of fact." 

Id.    

After Rule 702(a) defines an "expert witness" as one whose "specialized knowledge will help 

the trier of fact to understand the evidence or to determine a fact in issue"  (in itself a condition of

admissibility), Rule 702 goes on to provide that an expert witness 

may testify in the form of an opinion if: . . .

(b) the testimony is based on sufficient facts or data;

(c) the testimony is the product of reliable principles and
methods;  and 

(d) the expert has reliably applied the principles and
methods to the facts of the case.

Fed. R. Evid. 702(a)-(d).

     This quotation from the Advisory Committee's Note on the 2000 amendments to Rule1

702 is taken from the full text of the Note which appears in West's Pamphlet on Federal Civil
Judicial Procedure and Rules (2014 revised edition) at pages 463-466.

19
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The Court said in Daubert, 509 U.S. at 595, of district judges' gatekeeping function that the

"focus, of course, must be solely on principles and methodology, not on the conclusions they

generate."  But that does not require "a district court to admit opinion evidence that is connected to

existing data only by the ipse dixit of the expert.  A court may conclude that there is simply too great

an analytical gap between the data and the opinion proffered."  General Electric Co. v. Joiner, 522

U.S. 136, 146 (1997).  In its Note on the 2000 amendments to Rule 702 at 465, the Advisory

Committee said succinctly: "The trial judge in all cases of proffered expert testimony must find that

it is properly grounded, well-reasoned, and not speculative before it can be admitted." (emphasis

added).  

Proponents of expert witness opinion testimony are wont to say (as does the Plaintiff at bar)

that an adversary's criticisms of the opinion go only to its weight, not admissibility, and the jury

should evaluate the opinion in that light.  The Second Circuit does not regard that approach with

favor.  "The Federal Rules of Evidence require a greater degree of discrimination than that," the

Second Circuit said in Boucher v. U.S. Suzuki Motor Corp., 73 F.3d 18, 22 (1996), and added that

"we must resist the temptation to answer objections to receipt of expert testimony with the shorthand

remark that the jury will give it the weight it deserves."  (citations and internal quotation marks

omitted).  The Boucher court concluded: "Since Boucher's expert testimony was not accompanied

by a sufficient factual foundation before it was submitted to the jury, it was inadmissible under

Federal Rule of Evidence 702."  Id. (citation and internal quotation marks omitted).  The Second

Circuit regarded that error as reversible, vacated the district court judgment on the point of damages

at issue, and remanded the case for a further trial.

In the case at bar, while I acknowledge Mr. Cristino's expertise as an electrical engineer, and
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fully accept the sincerity with which he states his opinions, the admissibility of those opinions at a

jury trial is governed by Rule 702, and by Daubert and its progeny.  I must apply those authorities,

in my capacity as gatekeeper, which may be defined as keeping the gate of litigation firmly closed 

against opinions lacking the requisite indicia of reliability to qualify them for a jury's consideration. 

            Performing that gatekeeper's function, I am unable to admit into evidence Cristino's opinion

that the cause of the events culminating in the fire damage to the house in question was a defect in

Eaton's meter enclosure which allowed the ingress of moisture into the enclosure.  Meaning no

disrespect, that particular opinion is speculation, either unsupported by or contrary to evidence in the

record.  

As to an absence of evidence supporting this opinion: There is no evidence as to what the

defect consisted of physically; how the defect (whatever it was) allowed "moisture" to penetrate the

cover of the meter enclosure, and in what quantity; what the moisture consisted of; where the

moisture  came from; when the ingress occurred; and how the moisture, once allowed ingress into

the meter enclosure, succeeded in causing the short circuit in the circuit breaker, which appears to

have been a well-protected and insulated component of a sophisticated piece of equipment.  Cristino

is not to be blamed for these evidentiary shortcomings.  The indicated evidence may not be available

to anyone.  But that is not the issue.  Rule 702(b) requires that an expert opinion, to be admissible,

must be "based on sufficient facts or data."  There is no data in this case, and a near-total absence

of facts.  

As for evidence to the contrary: Mr. Cristino tested his moisture-ingress theory by immersing

a replica of the device in a bucket of water, then freezing the water containing the device (to evoke,

one imagines, the rigors of a Connecticut winter), and then testing the circuit breaker component –
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which worked perfectly well.  One can commend Mr. Cristino for making the test, and there may be

reasons for the disappointing result he achieved – disappointing, at least, if the test was intended to

demonstrate the validity of his opinion about the ingress of moisture into the meter enclosure.  But

the test does not enhance the reliability of Cristino's opinion on the existence of a product defect:

quite to the contrary.

After careful consideration of all the evidence in the present record, my conclusions come

down to these.  In order for ACE to succeed on its claim against Eaton for product liability, ACE

must prove (together with other elements) that in 2005 ACE's insured received from Eaton a meter

enclosure device that contained a defect which caused the house's destruction by fire six years later. 

The proclaimed defect upon which ACE bases the theory of its case is the meter enclosure's asserted

propensity to allow the ingress of moisture into the device.  ACE is entitled in principle to prove the

existence of that defect by circumstantial evidence.  The decisive question is whether ACE's proof

suffices in practice.  It does not.  Cristino's opinion, upon which ACE's theory rests, is ingenious but

entirely speculative.  Not only is that opinion unsupported in any meaningful way by circumstantial

evidence,  the concept of a defect admitting a fatal amount of moisture is contrary to circumstantial

evidence: the length of time the device remained in place exposed to the elements, with seemingly

no malfunctions; and the continued operation of the circuit breaker component in the comparable

device which Cristino subjected to what it is fair to call water torture.  This record is devoid of

evidence, direct or circumstantial, sufficient to support Cristino's opinion on this core issue, and

significant circumstances argue against the opinion.  I conclude that Cristino's opinion does not pass

muster under Rule 702, and would not be admissible at a trial. 

  In Metropolitan and Boucher, inadmissible expert opinions were admitted by the trial
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courts, and judgments for the plaintiffs were vacated.  In the case at bar, the question of the

admissibility of the opinion expressed by plaintiff's expert is presented before trial, through

defendant's invocation of Rule 702.  This Court's conclusion of inadmissibility is reached at an

earlier stage in the litigation. That is, one supposes, what a gatekeeper is supposed to do.     

For the foregoing reasons, Defendant's motion to preclude the expert opinion testimony of

Joseph Cristino [Doc. 36] will be GRANTED.  

To the extent that Defendant's motion prays that Cristino's opinion be stricken, that relief will

be subsumed in the Order granting preclusion.

D. Defendant's Motion for Summary Judgment

Defendant having succeeded on its motion to preclude the opinion testimony of Plaintiff's

expert witness, Defendant's companion motion for summary judgment under Fed. R. Civ. P. 56

[Doc. 38] will also be granted.

That necessarily follows, as the night the day, because Cristino's opinion was the only

evidence available to Plaintiff to prove that a defect existed in Defendant's meter enclosure.  In

Metropolitan, the Connecticut Supreme Court held that the existence of a defect attributable to the

manufacturer was an essential element of a claim for malfunction theory product liability.  In such

a circumstance, courts frequently couple an order precluding a plaintiff's expert witness testimony

with an order granting the defendant summary judgment.  See, e.g., Valente v. Testron, Inc., 559 F.

App'x 11, 14  (2d Cir. 2014) ("With Seluga's testimony properly excluded, the record is devoid of

any evidence supporting Valente's theory that the golf car had a design defect or that such a design

defect likely caused his accident. . . . Accordingly, the district court properly granted summary
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judgment to defendants on Valente's strict liability and negligence design defect claims."); Russo v.

Keough's Turn of the River Hardware, LLC, 529 F. App'x . 50, 52 (2d Cir. 2013) ("Without the

testimony of their expert witness, Russo's claims fail because there would be no evidence from

which a reasonable jury could conclude that the ladder was defective."); Trumps v. Toastmaster, Inc.,

969 F.Supp. 247, 254  (S.D.N.Y. 1997) (Summary judgment is appropriate if it appears that the

non–moving party cannot prove an essential element in its case. . . .  Plaintiff nowhere suggests that

she has any evidence addressing either of these issues other than the opinions of Kaufmann, which

are not admissible."). 

III.  CONCLUSION

For the foregoing reasons, the Court resolves the pending motions as follows:

The Motion of Defendant Eaton Electrical, Inc. [Doc. 36] to preclude at trial the expert

witness testimony of Joseph Cristino, called as a witness by Plaintiff ACE American Insurance

Company, is GRANTED.

The Motion of Defendant Eaton Electrical, Inc. [Doc.38] for summary judgment dismissing

the Complaint of Plaintiff ACE American Insurance Company is GRANTED.

The Clerk of the Court is directed to dismiss the Complaint WITH PREJUDICE, and to close

the file.

It is SO ORDERED.

Dated:   New Haven, Connecticut
  January 16, 2015

/s/Charles S. Haight , Jr.                
CHARLES S. HAIGHT, JR.
Senior United States District Judge
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 

____________________________________ 
 
ACE AMERICAN INSURANCE COMPANY,  CASE NO. 3:11-CV-01741 (CSH)  
  
    Plaintiff,      
 v.  
 
EATON ELECTRICAL, INC., 
 
    Defendant.   APRIL 19, 2013   
____________________________________ 

 
 DEFENDANT EATON CORPORATION’S MEMORANDUM OF LAW  

IN SUPPORT OF MOTION TO STRIKE PLAINTIFF’S EXPERT  
JOSEPH CRISTINO 

 
 Defendant, Eaton Corporation (“Eaton”), for its Memorandum of Law in Support of its 

Motion to Strike Plaintiff’s Expert Joseph Cristino, pursuant to Fed. R. Evid. 702, 401; Daubert 

v. Merrill Dow Pharm., Inc., 509 U.S. 579, 589-590 (1993); and, Kumho Tire Co. v. Carmichael, 

526 U.S. 137, 147 (1999), hereby states as follows: 
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I. INTRODUCTION. 
 

Plaintiff filed this subrogation suit against Eaton Corporation (“Eaton”) for strict product 

liability seeking recovery for property damage caused by a fire which occurred on January 17, 

2011 at 75 Vista View Drive, Southbury Connecticut. (See Doc. No. 8, Plaintiff’s Complaint ¶¶ 

8-11).  Specifically, Plaintiff claims an electrical meter panel1 or its corresponding circuit 

breaker failed in an unknown manner as a result of unknown conditions which caused a fire. Id. 

In support of these allegations, Plaintiff retained Joseph Cristino (“Cristino”) to render an 

opinion concerning the cause of the fire and support its claims of product defect. (See Exhibit A, 

Deposition of Joseph Cristino, hereinafter “Cristino”, p. 48).  Despite the purpose of his 

retention, Cristino testified that he knows of no product defect in either the meter panel or its 

corresponding circuit breaker which caused or contributed to cause this fire. (Cristino, pp. 51-

52).   

Cristino prepared an expert report on November 12, 2012 pursuant to the Court’s Order. 

(See Order on Motion for Extension of Time, Doc No. 33; Exhibit B, Electrical Failure Analysis 

Report, hereinafter “Cristino Report”). In his report, Cristino concludes that a short circuit in the 

breaker was “most probably2 due to a defect that allowed moisture ingress.” 

Based upon the site examination, laboratory analysis and 
information obtained from Eaton Corporation Cutler 
Hammer™, it can be stated with a reasonable degree of 
engineering certainty that the January 17, 2011, failure within 
the Cutler Hammer™ combination meter enclosure that was 
mounted on the exterior of an residential structure located at 
75 Vista View Drive, Southbury, Connecticut, was due to a 
short circuit within the 200-amp main circuit breaker mounted 
within the meter enclosure. The short circuit originated within 

                                                 
1 Residential meter breakers are service entrance equipment where a utility company connects to a resident’s home 
for purposes of metering or calculating the amount of power used. 
2 According to Crisino a “high probability” is something greater than 50% or somewhere between 50% and 100%. 
(Cristino, p. 123). 
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the circuit breaker’s internal Line side components most 
probably due to a defect that allowed moisture ingress. 
 

(Cristino Report, p. 8). 

Cristino failed to test the meter panel to ascertain how or if “moisture ingress” could 

occur or even if moisture could cause a fault in the breaker.3  Fortunately, twenty-seven (27) 

days after producing his Rule 26 expert report and three (3) days before his deposition, Cristino 

decided to test his theory—at least in part. Foregoing testing on how the moisture made its way 

into the meter panel which is the premise of his failure analysis, Cristino skips right to the 

introduction of moisture into the circuit breaker. Thus, he assumes the ingress of moisture 

through the various overlapping barriers where it then must accumulate both vertically and 

horizontally to make contact with the elevated platform4 where the circuit breaker is mounted 

penetrating a Mylar barrier as well as the circuit breaker housing.  Having assumed the necessary 

premise to support his theory, Cristino exposed an exemplar circuit breaker to the most extreme 

moisture condition possible. Acknowledging the subject breaker was never submerged in water, 

Cristino tested his “moisture ingress” theory by submerging an exemplar circuit breaker in a 

bucket of water for five minutes. (Cristino, pp. 195-196).   Thereafter, he took the submerged 

breaker and froze it into a block of ice. Id.  Cristino then installed the block of ice containing the 

circuit breaker into a meter panel, energized it and proved his theory wrong on three separate 

occasions. (Cristino, pp. 205-206). But the testing was performed after he had reached his 

conclusion.  

                                                 
3 The Second Circuit has emphasized that district courts are not required to accept an expert's testimony regarding 
speculative and untested theories concerning the cause of an accident in a products liability case.  Lynch v. Trek 

Bicycle Corp., 374 F. App'x 204, 206 (2d Cir. 2010). In Lynch, the Second Circuit affirmed the district court's 
decision to preclude an expert who testified how the product failure could have happened to his untested conjecture 
and to how certain testing might be conducted as unreliable under Rule 702 and Daubert factors. Id. In the instant 
case, Cristino’s theories as to the cause of accident were first merely untested, unsubstantiated hypotheses and then 
tested and proven wrong. 
4 The breaker rests on an elevated platform several inches from the back of the breaker panel and is protected by a 
Mylar sheet.  
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Q.    Okay.  So [the circuit breaker] was submerged and then frozen?  
A.    Yes, sir.  
Q.    All right.  And then I take it you later installed it on a meter panel and 

energized it; is that correct?  
A.    That's correct.  
. . .  
Q.    And those tests prove that the circuit breaker continued to function 

normally.  Is that right?  
A.    That's correct. 
 
(Cristino, pp. 205-206). 

Thus, using what Cristino describes as “good sound engineering logic” he created a 

dissimilar test to replicate a failure by skipping the critical step of testing for a defect which 

would allow the ingress of moisture in the first place. This improper testing was conducted after 

he concluded the meter panel suffered from some unknown defect that allowed moisture ingress. 

Thereafter, Cristino concluded the introduction of moisture would cause a failure in the 

breaker—also without conducting any testing. (Cristino Report, p. 8). His submersion circuit 

breaker test confirmed the circuit breaker would not fail even after being exposed to the most 

extreme “moisture” circumstance imaginable. (Cristino, pp. 205-206). Such opinions and 

methodology are not scientifically valid or based on “good sound engineering logic”.  

Q.    Okay.  So essentially, if I have got the logic correct with respect to your 
reasonable degree of engineering certainty, an unknown amount of moisture 
from an unknown source made its way into the breaker panel from some 
unknown point, migrated into the breaker in an unknown fashion, entered 
the breaker through an unknown source, compromising unknown 
components within the breaker that caused an arc fault on the line side.  Did 
I accurately depict what your testimony is?  

A.    Yes, sir. 
. . .  
Q. And you believe that this unknown defect which you cannot tell me or testify 

to allowed the moisture ingress; is that correct?  
A.    That's correct.  
 
(Cristino, p. 168-169). 

Untested opinions based on speculation and assumption which are contrary to the experts 
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own post-opinion testing do not meet the standards required for the admissibility of expert 

testimony under Federal Rule of Evidence 702. As such, Plaintiff’s proffered expert’s opinions 

and testimony must be stricken as a matter of law.  

II. STATEMENT OF FACTS. 
 

On January 17, 2011 at approximately 12:31 a.m. a fire was reported at 75 Vista View 

Drive in Southbury Connecticut. (Exhibit C, Deposition of Fire Marshal Henry Stormer, 

hereinafter “Stormer”, p. 26). 75 Vista View Drive was a vacant modular home constructed in 

2005 by Ace’s insured Omega Engineering, Inc. (See Doc. No. 8, Plaintiff’s Complaint ¶¶ 1-3). 

Five modular homes were built for this development in 2005 but none sold.  As a result, 75 Vista 

View Drive was vacant at the time of the fire. Security monitoring services were provided by 

Armed & Ready Security Service (hereinafter “Armed & Ready”). (Exhibit D, Deposition of 

Jonathan Turner, hereinafter “Turner”, pp. 24-27).  However, Armed & Ready had been asked to 

stop monitoring the smoke alarms in 2008. Id.   

The day before the fire, on January 16, 2011, at approximately 10:47 p.m., Armed & Ready 

contacted Jonathan Turner, the representative of the owner, and advised him of a power outage at 75 

Vista View Drive. (Turner, p. 28).   Approximately ten minutes later, they contacted Turner again 

this time advising him that 70 Vista View Drive was without power. (Turner, p. 26).   Both homes 

received power from the same utility transformer which had blown a fuse. (Exhibit E, Deposition 

of Jay Foster, hereinafter “Foster”, p. 94).  Turner experienced a number of false fire alarms and 

power outages within the neighborhood over the past five years.  As a result, in 2008 he 

instructed Armed & Ready to disable the smoke alarm monitoring—but to continue monitoring 

the power. (Turner, pp. 33-34).  

After being notified of the power outages, Turner instructed Armed & Ready to “place a 

hold” on each property for twelve hours.  (Turner, p. 26). In other words, no further alarms or alerts 
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were to be submitted to Turner.  In addition, Turner failed to send anyone to check on the property. 

(Turner, p. 28). Approximately two hours after being alerted that 75 Vista View Drive lost power, 

Turner was contacted and advised that the property was now on fire. (Turner, p. 29).  Fortunately, it 

only took the fire department nine minutes to arrive on the scene and begin suppression efforts. 

(Exhibit F, Deposition of Michael Driscoll, hereinafter “Driscoll”, p. 121).  According to Plaintiff’s 

fire investigation expert had Turner responded to the initial notice by Armed & Ready, the home 

could have been saved. (Driscoll, p. 122).  On the evening of the fire it was cold (17° F) with a 

significant amount of snow on the ground and drifting. (Driscoll, p. 130).  By the time the first 

responders arrived the entire house was fully involved.  

 

The meter panel had been installed five years before the fire by an unknown worker for 

Kelley Electric. (Cristino, pp. 207-210). The panel had functioned without any problems or the 

need for maintenance or repair. When the panel was examined at the fire scene it was missing 
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several component parts5 including the wire way barrier that protects the energized utility lines 

from the customer side of the panel. (Cristino, pp. 177-180). In addition, the wire way protects 

the energized wire from the edge of the separating plate which could compromise its insulation.  

The meter panel was also missing a screw used to hold the front plate on the meter.  It is believed 

these components were removed by the installer.  

 

 
 

 

                                                 
5 The Connecticut Product Liability Act addresses this issue in Section 52–572p, which provides in pertinent part 
that: 
 

[a] product seller shall not be liable for harm that would not have occurred but for the fact that his 
product was altered or modified by a third party unless: (1) The alteration or modification was in 
accordance with the instructions or specifications of the product seller; (2) the alteration or 
modification was made with the consent of the product seller; or (3) the alteration or modification 
was the result of conduct that reasonably should have been anticipated by the product seller. 

 
Conn.Gen.Stat. § 52-572p(a) That statute further defines “alteration or modification” to include “changes in the 
design, formula, function or use of the product from that originally designed, tested or intended by the product 
seller.” Conn.Gen.Stat. § 52-572p(b). see also, Lamontagne v. E.I. Du Pont de Nemours and Co., Inc.  834 F.Supp. 
576, 589 (D.Conn. 1993). 
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III. STANDARD OF REVIEW. 
 

The District court is charged with ensuring any proffered expert testimony is both 

“relevant and reliable.” Daubert, 509 U.S. at 589.  This requires the Court to act as a 

“gatekeeper” rejecting expert testimony that does not meet this standard. Id. at 597.  “District 

courts have a ‘gatekeeping’ role under Federal Rule of Evidence 702 and are charged with ‘the 

task of ensuring that an expert's testimony both rests on a reliable foundation and is relevant to 

the task at hand.’ ” Lynch v. Trek Bicycle Corp., 374 F. Appx. 204, 206 (2d Cir.2010) (quoting 

Amorgianos v. Nat'l R .R. Passenger Corp., 303 F.3d 256, 265 (2d Cir.2002)). Without such a 

standard, jurists would hear unqualified opinions, resulting in confusion to the jury and prejudice 

to the parties.  One cannot support an opinion by ignoring facts, assuming the existence of 

evidence in the absence of proof, using flawed circular logic, and setting aside scientific 

methodology.   Without science, such opinions are merely that of an uninformed retained 

advocate and not probative of any fact at issue. 

Federal Rule of Evidence 702 governs the requirements for the admissibility of expert 

testimony, providing that:  

A witness who is qualified as an expert by knowledge, skill, 
experience, training, or education may testify in the form of an 
opinion or otherwise if: (a) the expert's scientific, technical, or 
other specialized knowledge will help the trier of fact to 
understand the evidence or to determine a fact in issue; (b) the 
testimony is based on sufficient facts or data; (c) the testimony 
is the product of reliable principles and methods; and (d) the 
expert has reliably applied the principles and methods to the 
facts of the case. 

 
Fed.R.Evid. 702. 

In Daubert v. Merrell Dow Pharmaceuticals, Inc., 509 U.S. 579 (1993), the United States 

Supreme Court interpreted Rule 702 to require district courts to be certain that expert evidence 
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based on scientific, technical or other specialized knowledge was “not only relevant, but 

reliable.” Id. at 589.  As such, the district court must make a “preliminary assessment of whether 

the reasoning or methodology underlying the testimony is scientifically valid and of whether that 

reasoning or methodology properly can be applied to the facts in issue.” Id. at 592-93.  Where, as 

in the case at bar, a proffered expert fails to conduct testing and sets aside all logic, methodology, 

and scientific reasoning to formulate an opinion based on assumption and speculation, such 

testimony is unreliable and, therefore, inadmissible. The jury is not aided by the incorrect 

assumptions of retained witnesses who serve to merely advocate a position contrary to science 

and the known facts of a case.  

To be admissible, expert testimony must be “sufficiently tied to the facts of the case that 

it will aid the jury in resolving a factual dispute,” and “must be supported by appropriate 

validation--i.e., ‘good grounds,’ based on what is known.” Daubert, 509 U.S. at 590-91 (quoting 

United States v. Downing, 753 F.2d 1224, 1242 (3d Cir. 1985)).  To test the reliability and 

relevance of a proposed expert’s testimony, the Court must determine whether the expert’s 

opinions are grounded in the “methods and procedures of science,” Daubert, 509 U.S. at 590, 

and whether the testimony has sufficient “factual underpinnings.” Walker v. Soo Line R.R. Co., 

208 F.3d 581, 586 (7th Cir. 2000).  The “central objective” of this inquiry is to ensure that any 

expert “employs in the courtroom the same level of intellectual rigor that characterizes the 

practice of an expert in the relevant field.” Kumho Tire Co. v. Charmichael, 526 U.S. 137, 141-

42, 152 (1999).  

The standard fire investigators adhere to is the scientific method as set forth in NFPA 

921. (Baldwin, pp. 14-15; Stormer, p. 10; Cristino p. 10).  The scientific method is defined by 

NFPA 921 as “[t]he systematic pursuit of knowledge involving the recognition and formulation 
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of a problem, the collection of data through observation and experiment, and the formulation and 

testing of a hypothesis.” NFPA 921 Guide for Fire and Explosion Investigation § 3.3.139 (2008).  

It involves the development of a hypothesis “based solely on the empirical data collected by the 

investigator.” NPFA 921 § 4.3.5 (2008) (emphasis added).  Empirical data is that data which is 

capable of being verified or disproved by observation or experiment, not assumption. Cristino 

acknowledged this standard as well as the standard used by forensic engineers before setting 

aside science assuming the existence of conditions in the absence of proof. 

Q. As a forensic engineer, are you allowed to make up whatever facts you would  
like?  

A.    No, sir.  
Q.    Okay.  Why not?  
A.    It has a, a connotation of voodoo science. And in the world of forensic 

engineering, the basis for the analysis is science. 
 
(Cristino, pp. 18-19). 

Unfortunately, Cristino sets aside science and the standards adhered to by fire 

investigators in favor of speculation and assumption—which he knows is not reliable.  Here 

Cristino assumes moisture made its way into the meter panel in some unknown manner. The 

moisture then made its way to the circuit breaker which failed because of the “ingress of 

moisture.” Using science or the scientific method, once the expert has formulated his hypothesis 

using empirical data, he then must test his hypothesis to make sure it withstands scientific 

scrutiny.  As noted in NFPA 921:   

The investigator does not have a provable hypothesis unless it can 
stand the test of careful and serious challenge. Testing of the 
hypothesis is done by the principle of deductive reasoning, in 
which the investigator compares his or her hypothesis to all known 
facts. . . . If no hypothesis can withstand an examination by 
deductive reasoning, the issue [cause of the fire] should be 
considered undetermined. 
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NPFA 921 § 4.3.6 (2008). 
 
 Here, Cristino’s “hypothesis”, albeit one based on assumption and speculation as opposed 

to empirical data, was not tested using the principals of deductive reasoning before he formulated 

his opinion. Further, once tested (albeit incomplete testing after he already determined his 

conclusion), Cristino was able to confirm that his hypothesis was wrong and did not hold up to 

scientific scrutiny or even his “high probability” standard of at least 50%. (Cristino, p. 123). 

Under the mandates of NFPA 921 and the standards used by experts in the field Cristino’s 

hypothesis should have been discarded and the cause of the fire listed as “undetermined.” NPFA 

921 § 4.3.6 (2008).  However, such a conclusion would have precluded Ace from filing the 

present action.  

Q.     If we started to assume facts, then that would not be scientific, would it?  
A.     Correct.  
Q.     If we started to assume facts, we could come up with any conclusion we 

wanted?  
A.     Absolutely. 
 

(Baldwin, pp. 15). 

 Cristino cannot identify the exact circumstances that brought his assumed failure mode 

(moisture) and his failure together. Thus, not only has he failed to show how the moisture 

entered the meter panel, he has no evidence that the introduction of moisture would cause the 

failure in the circuit breaker. Indeed, his tests confirmed that “moisture” will not cause the 

failure.   As such, he assumes the existence of a condition and ignores his own post-opinion 

testing in an effort to support his employer’s desired result.  Such conclusions are not scientific 

and will not aid the trier of fact or rise to the level of scientific rigor used by fire investigators or 

forensic engineers in the field as is required by this Court. Thus, Cristino’s opinions have the 

“connotation of voodoo science” and must be stricken.  
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IV. LAW AND ARGUMENT. 
 

Cristino’s untested opinions are devoid of any factual basis and lack the scientific 

scrutiny required by this Court.  Further, he has no experience in the design, manufacture, or 

assembly of meter panels or circuit breakers and therefore lacks the skill and expertise necessary 

to render opinions. His lack of experience with these products highlights the truly reckless nature 

of his untested, erroneous opinions.   

Q.   Have you ever designed a meter panel?  
A.   No, sir, I have not.  
Q.   Have you ever participated in the manufacture of a meter panel?  
A.   No, sir.  
Q.   Have you ever participated in the assembly of a meter panel?  
A.   With regard to manufacturing?  
Q.   Yes, sir.  
A.   No, sir.  
Q.   Okay.  Have you ever designed a circuit breaker?  
A.   No, sir.  
Q.   Have you ever participated in the manufacturing or assembly of a circuit 
breaker?  
A.   No, sir, I have not. 
 
(Cristino, pp 49-50). 

It is axiomatic that expert testimony “must be based on actual knowledge and not 

subjective belief or unaccepted speculation”. Kuzmech v. Werner Ladder Co., No. 3:10-cv-266, 

2012 WL 6093898, at *9 (D. Conn. Dec. 7, 2012) (citations omitted) (attached hereto as Exhibit 

G). Cristino’s testimony and opinions do not meet the standard required for admissible expert 

testimony.  His work fails to meet the requirements set forth in Daubert and Rule 702 and 

constitutes a flagrant violation of the reliable fire investigation techniques required by NFPA 921 

and experts in the field. As such, Cristino must not be allowed to testify and confuse the jury 

with untested and erroneous opinions based on uninformed speculation and conjecture.  
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A. CIRCULAR LOGIC, IPSI DIXIT AND CRISTINO’S “REASONABLE DEGREE OF 
ENGINEERING CERTAINTY” 
 

According to Cristino, a “reasonable degree of engineering certainty” is that degree of 

certainty that comes from analysis of the facts (presented to him), the results of laboratory testing 

and using “good sound engineering logic that the opinion that [he] express[es] can be supported 

by an engineering analysis.” (Cristino, pp. 166-167).  After failing to conduct any testing on the 

meter panel or its circuit breaker, Cristino concluded that an unknown amount of moisture 

entered the meter panel from an unknown location and caused an unknown failure to occur in the 

breaker. (Cristino, pp. 168-169). Thus, using his “good sound engineering logic” Cristino uses 

circular logic to conclude the evidence of the moisture is the failure and the failure is his 

evidence of moisture.    

Q. Okay.  Am I correct, sir, that you have no evidence of any 
moisture inside the subject meter panel or the subject breaker 
except for your conclusion that moisture caused the electrical 
fault?  

A.    That's correct.  
Q.    Okay.  So because you find a fault, you therefore have 

concluded that moisture must have been inside not only the 
meter panel, but the breaker; is that right?  

A.    Because I find the fault?  
Q.    You concluded that moisture not only entered the meter panel, 

but it entered the breaker.  Is that correct?  
A.    That's correct.  
Q.    And so the fault is your evidence of moisture and your only 

evidence of moisture; is that correct?  
A.    Yes.  
Q.    Okay.  And you cannot tell me how that moisture got into the 

meter panel, nor how that moisture -- if it in fact did -- entered 
into the breaker.  Is that right?  

A.    That's correct. 
 
(Cristino, p. 120). 

As the Supreme Court has made clear “nothing in either Daubert or the Federal Rules of 

Evidence requires a district court to admit opinion evidence that is connected to existing data 
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only by the ipse dixit of the expert.” Kuzmech, 2012 WL 6093898, at *6-7 (quoting Gen. Elec. 

Co. v. Joiner, 522 U.S. 136, 146 (1997)). Without any explanation of the reasoning, any 

calculations or other type of scientific evidence supporting Cristino’s conclusions, his testimony 

is opinion evidence that is mere ipse dixit
6 of the expert. 

The federal courts “repeatedly emphasized the importance of having an expert in a 

product liability case perform appropriate tests on his and the defendant's designs.” Id. at *8 

(quoting Smith v. Herman Miller, Inc., No. CV–03–5358(CPS), 2005 WL 2076570, at *4 

(E.D.N.Y. Aug. 26, 2005) (collecting cases)). The importance of testing both an expert's theory 

of causation and alternative design “is usually critical to show that an expert adhere[d] to the 

same standards of intellectual rigor that are demanded in their professional work” and “ensures 

that the focus of the jury's deliberation is on whether the manufacturer could have designed a 

safer product, not on whether an expert's proposed but untested hypothesis might bear fruit.” 

Colon ex rel. Molina v. BIC USA, Inc., 199 F.Supp.2d 53, 76–77 (S.D.N.Y.2001) (internal 

quotation marks and citation omitted).  

In assessing what makes a valid expert opinion, Courts look to what other experts in the 

field reasonably rely upon in forming such opinions.  Under the scientific method, once an 

investigator has formulated his hypothesis using the empirical data collected, he must test his 

hypothesis to make sure that it withstands scientific scrutiny.  Here, Cristino formed his 

hypotheses, that the fire was “most probably” caused by moisture and then concluded that the 

failure was evidence of the moisture. (Cristino, p. 120). In an effort to test his circular logic, 

Cristino submerged a circuit breaker, froze it and then energized the product. His testing revealed 

that the “moisture” did not cause a failure in the breaker and left unanswered and untested how 

                                                 
6 The Latin translation is literally 'he himself said it' which is commonly referred to as a dogmatic and unproven 
statement.  
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the moisture made its way into the breaker—if it in fact did. Fortunately, Cristino assumes the 

existence of moisture rather than conducting a scientific analysis.  

B. THE ASSUMED EXISTENCE OF “UNKNOWN MOISTURE FROM AN UNKNOWN 
SOURCE” IS NOT A SCIENTIFIC ANALYSIS UPON WHICH AN EXPERT CAN RELY. 
 

Cristino testified that moisture may have been introduced into the meter panel from snow 

drifts that somehow infiltrated the meter panel—but he does not know how.   

Q.    Do you believe it was drifting snow that made its way into the meter panel?  
A.    I think it's something that can't be ruled out.  
Q.    Did this drifting snow enter in through the bottom, through the top, through 

the side, through the back?  Can you tell me?  
A.    No, sir, I can't. 
 
(Cristino, p. 172). 

Cristino does not limit the assumed ingress of moisture to the snow and ice activity that 

may have occurred on January 17, 2011. Instead, Cristino speculates that the cumulative effect of 

five years of moisture caused an unspecified failure in the meter panel. Of course, when Cristino 

submerged an exemplar circuit breaker, froze it into a block of ice and installed it into a meter 

panel it worked fine. Despite this testing, Cristino concludes that an unknown amount of 

moisture over a five year period of time would have compromised the meter panel and circuit 

breaker contributing to cause the failure.     

Q.    Do you believe that any rain, snowstorms, hail, or natural moisture of any 
type that occurred prior to January 16 of 2011 caused or contributed to 
cause the fire at 75 Vista View Drive?  

A.    In my opinion, I think it's highly probable.  
Q.    Okay.  Which rain, snow, storms, or hail highly -- well, you believe highly are 

potentially a cause of the fire at 75 Vista View Drive?  
A.    All of them.  
Q.    All of them?  
A.    Yes, sir.  
Q.    Can you tell me how much rain this particular meter panel was exposed to?  
A.    No, sir, I cannot.  
Q.    Can you tell me if any of the rain this meter panel was exposed to ever made 

its way into the internal components of the meter?  
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A.    No, sir.  
Q.    Can you tell me how much snow this meter panel was exposed to?  
A.    No, sir, I can't.  
Q.    Can you tell me how much snow made its way into the internal components 

of the meter panel?  
A.    No, I cannot.  
Q.    Can you tell me how much hail this meter panel was exposed to?  
A.    No, sir.  
Q.    Can you tell me whether any of this hail caused any damage or made its way 

into the internal working of the meter panel?  
A.    No, sir.  
Q.    Are there any other natural sources of moisture that we haven't covered that 

you believe are highly probable to have caused or contributed to cause this 
fire?  

A.    None that come to mind, sir. 
 
(Cristino, p. 114). 

Such testimony is the very reason the federal courts adopted the Daubert standard. 

Cristino’s testimony does not even rise to the level of junk science. It is unsupported opinion in 

its truest form without any basis, analysis, science, testing or logic. Even basic scientific tenets 

such as evaporation elude Cristino’s analysis. He testified that the failure of this product took 

five years because that was the amount of time required for an unknown amount of moisture to 

accumulate in the circuit breaker and cause an unknown failure without any testing or factual 

support. Further, that once this moisture entered the breaker, it remained until the fault occurred.   

Q.    Okay.  Do you have an opinion as to why this meter panel waited five years 
before it failed despite the fact that it was in your opinion subject to hail, 
snow, and rain?  

A.    Well, based on the location of the failure in meter, I think it was a matter of 
time.  Time was necessary for this to, this failure to occur.  

Q.    How much time was it required for this failure to occur?  
A.    In my opinion, the time from when it was initially installed until January 16, 

2011.  
Q.    How did time contribute to this failure?  
A.    It allowed for the buildup of moisture within that meter enclosure to reach 

the point where the fault occurred within the circuit breaker.  
Q.    How much moisture is required to build up within the circuit breaker to 

require a fault?  
A.    I don't know.  
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Q.    Is it your testimony that once moisture enters the circuit breaker it does not 
leave it?  

A.    Other than through a fault event, yes, sir. 
 
(Cristino, pp. 114-115). 

Even if Cristino assumed moisture made its way into to the meter panel and infiltrated the 

circuit breaker where it resided forever, defying the laws of nature, that still does not explain 

how or why this failure occurred. Such assumptions are of no value to reasoned scientific 

analysis.  

 The Court and the trier of fact cannot assume there was a defect or failure because 

Plaintiff’s expert says so. Instead, all inferences or assertions must be derived by the scientific 

method and “supported by appropriate validation—i.e., ‘good grounds,’ based upon what is 

known,” – not what is unknown. Daubert, 509 U.S. at 590 (emphasis added).  Cristino’s selected 

“hypothesis” cannot be tested using the principles of deductive reasoning because it is based 

solely on assumptions with no factual underpinning. The assumed existence of moisture from 

unknown sources and a failure mode which is contrary to Cristino’s post-opinion testing does not 

satisfy the requirements of Daubert. Under the mandates of NFPA 921, Cristino’s hypothesis 

should have been discarded as unsupported and the cause of the fire listed as “undetermined.” 

NFPA 921 § 4.3.6 (2008).  As Cristino admitted—fire investigators cannot rely on “voodoo 

science” in rendering their opinions. (Cristino, p 19).    

C.  THERE IS NO DESIGN, MANUFACTURING OR WARNING DEFECT IN THE METER 
PANEL OR THE CIRCUIT BREAKER. 

 
Cristino testified that neither the meter panel nor its corresponding circuit breaker were 

defective. (Cristino, pp. 51-52).  Without a defect, it is unclear what condition of the meter panel 

or circuit breaker Cristino assumes allowed the ingress of moisture.7 Although Cristino 

                                                 
7 Circuit breakers require venting to prevent the buildup of pressure in the event of a trip which is the function of a 
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concludes moisture caused the fault that lead to the fire he also testified that there is no design or 

manufacturing defect in the subject meter panel. Thus, there is no product defect in the panel 

which caused or contributed to cause the ingress of moisture—if in fact there was ingress of 

moisture.  

Q.    Okay.  Are you going to be offering any opinions in this case that the subject 
meter panel is defective in design?  

A.    No, sir.  
Q.    Are you going to be rendering any opinions that the subject meter panel in 

this case is defective or suffers from any manufacturing defect?  
A.    No, sir. 
 
(Cristino, p. 51). 

Further, that there was no failure to warn or instruct with respect to the subject meter 

panel. Id. In addition to finding no defect in the meter panel Cristino also testified that there was 

no defect in the circuit breaker.  

Q.    Okay.  In this case are you going to be rendering an opinion as to a defect in 
design of the Cutler Hammer CSR2200 circuit breaker?  

A.    No, sir.  
Q.    In this case are you going to be rendering opinions with respect to a 

manufacturing defect with respect to the subject CSR2200 breaker?  
A.    No, sir.  
Q.    In this case, are you going to be rendering any opinions with respect to a 

failure to warn or instruct with respect to the CSR2200 breaker?  
A.    No, sir. 
 
(Cristino, p. 52). 

Having found no defect in this Defendant’s products, Cristino concluded that an 

unknown condition caused moisture ingress into the meter panel and thereby caused some 

                                                                                                                                                             
breaker. (Cristino, pp. 172-173). The vents which allow air flow through the breaker also could subject the breaker 
to moisture—if moisture entered the meter panel. However, moisture does not cause a circuit breaker to fail as 
Cristino learned upon testing.  Further, there are no “waterproof” breakers on the market because of the required 
venting.  
 

Q.   Are you aware of any breaker that exists in the marketplace which is waterproof?  
A.    No, sir. 

 
(Cristino p. 173). 
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failure. Of course, Cristino never tested the meter panel to determine what amount of moisture, if 

any, could make its way into a meter panel. Further, he did not test what effect the missing 

components would have on this assumed infiltration of moisture. Nevertheless, Cristino believes 

the missing components allowed the progression of the fault to occur which contributed to the 

fire.   

Q.    Okay.  Do you know what happened to that missing wire gutter, the gutter 
way?  

A.    No, sir, I do not.  
Q.    Did that cause or contribute to cause any failure mode and/or the fire in this 

case?  
A.    In this case, in my opinion, it allowed the initial fault within the circuit 

breaker to more easily attack the connect line power conductors. 
 
(Cristino, p. 178). 

Q.    Okay.  Is it your understanding that Eaton Corporation intended for this 
wire way to be present at the installation and a complete product that was 
installed?  

A.    Yes, sir.  
Q.    Okay.  So its intended design included this wire way which was missing from 

the subject unit; is that right?  
A.    Yes. 
 
(Cristino, p. 179). 

Electrical devices such as the meter panel at issue are intended to reach the consumer 

with all of their component parts. Further they are tested with the complete enclosure to meet all 

applicable standards. Indeed, the meter panel at issue is a National Electric Manufactures 

Association (NEMA) 3R rated panel which means it can withstand rain and moisture. (Cristino, 

p. 171). Further, the complete meter panel is tested by Underwriters Laboratories to confirm that 

it meets industry standards.    

Q.    Do you know if the removal of component parts from electrical devices such 
as meter panels somehow changed its underwriters laboratory certification?  

A.    Based on my experience, it's, it's likely.  
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Q.    Okay.  Because Underwriters Laboratory tests a complete piece of 
equipment as intended to be sold, distributed, and received by the customer?  

A.    That's correct.  
Q.    Okay.  So as soon as we start removing component parts, that alters what the 

finished product should be?  
A.    That's correct. 
 
(Cristino, p. 181). 

 Thus, Plaintiff claims this altered product with missing components that no longer 

complies with UL standards or the NEMA 3R designation is somehow responsible for the fire. 

Such a circumstance does not give rise to a product liability subrogation cause of action but 

instead an insurer’s responsibility to cover their insured’s loss.  

It is unconscionable for an expert in the area of fire cause to form a hypothesis and then 

fail to confirm the validity of that theory.  To later espouse untested hypotheses as a valid 

opinion is irresponsible and the very reason the Court established the gate-keeping procedures 

under Daubert.  Nevertheless, Plaintiff now asks this Court and the trier of fact to “trust” in 

Cristino’s assumptions and speculation and find the same unspecified failure based on unknown 

conditions.  This is exactly the type of ipse dixit that the Court in Daubert sought to prevent from 

reaching a jury.   

 As a matter of law, for the above reasons, Cristino’s testimony and opinions are 

inadmissible under Federal Rule of Evidence (FRE) 702 and the guidelines set forth in Daubert 

v. Merrell Dow Pharm., Inc., 509 U.S. 579 (1993), and its progeny.  The Court therefore should 

grant Defendant’s Motion to Strike Cristino’s testimony and opinions in their entirety. 

 WHEREFORE, Defendant Eaton Corporation moves this Court for an order striking the 

proffered testimony and opinions of Joseph Cristino and for such other and further relief as this 

Court deems just. 

      Respectfully submitted, 
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CERTIFICATE OF SERVICE 

I hereby certify that on April 19, 2012, a copy of the foregoing Memorandum in Support 

of Motion to Strike Expert Witness was filed electronically and served by mail on anyone unable 

to accept electronic filing. Notice of this filing will be sent by email to all parties by operation of 

the Court’s electronic filing system or by mail to anyone unable to accept electronic filing as 

indicated on the Notice of Electronic Filing. Parties may access this filing through the Court’s 

CM/ECF System.  

/s/ Jonathan T. Barton                   
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1
UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT
--------------------------------x
ACE AMERICAN INSURANCE COMPANY,

              Plaintiff,

vs.                    Case No. 3:11-cv-01741-CSH
                       Date:  December 20, 2012
EATON ELECTRICAL, INC.,

            Defendant.
--------------------------------x

           DEPOSITION OF JOSEPH CRISTINO

    The deposition of Joseph Cristino was taken

on December 20, 2012, beginning at 9:20 a.m., at 150

Trumbull Street, Hartford, Connecticut, before Susan

Wandzilak, Registered Professional Reporter and Notary

Public in the State of Connecticut.

               Susan Wandzilak  License No. 377

2
1 A P P E A R A N C E S
2 PETER G. ROSSI, ESQUIRE

     Cozen O'Connor
3      1900 Market Street

     Philadelphia, Pennsylvania 19103-3508
4      215-665-2783 Phone

     215-701-2483 Fax
5      prossi@cozen.com
6                   Attorney for Plaintiff
7 JONATHAN T. BARTON, ESQUIRE

     Sandberg Phoenix & Von Gontard, P.C.
8      600 Washington Avenue - 15th Floor

     St. Louis, Missouri 63101
9      314-231-3332 Phone

     314-241-7604 Fax
10      jbarton@sandbergphoenix.com
11                   Attorney for Defendant
12
13
14
15
16
17
18
19
20
21
22
23
24
25

3
1               S T I P U L A T I O N S
2         IT IS HEREBY STIPULATED AND AGREED by
3 and between counsel representing the parties that
4 each party reserves the right to make specific
5 objections at the trial of the case to each and
6 every question asked and of answers given
7 thereto by the deponent, reserving the right to
8 move to strike out where applicable, except as to
9 such objections as are directed to the form of

10 the question.
11         IT IS HEREBY STIPULATED AND AGREED by
12 and between counsel representing the respective
13 parties that proof of the official authority of
14 the Notary Public before whom this deposition is
15 taken is waived.
16         IT IS FURTHER STIPULATED AND AGREED by
17 and between counsel representing the respective
18 parties that the reading and signing of the
19 deposition by the deponent is not waived.
20         IT IS FURTHER STIPULATED AND AGREED by
21 and between counsel representing parties that all
22 defects, if any, as to the notice of the taking
23 of the deposition are waived.
24         Filing of the Notice of Deposition with
25 the original transcript is waived.

4
1          THE VIDEOGRAPHER:  We are now on record.  
2     December 20, 2012.  The time on videotaped record 
3     is approximately 9:47 a.m.
4          You can swear the witness, please.
5                   JOSEPH CRISTINO,
6     having been first duly sworn, testified as
7     follows:
8          THE COURT REPORTER:  Can I have your full 
9     name and address for the record.  

10          THE WITNESS:  Joseph Anthony Cristino.  And 
11     our business address is Lois Lane in Redding 
12     Connecticut 06875.
13                  DIRECT EXAMINATION
14 BY MR. BARTON:   
15     Q.   Mr. Cristino, my name is John Barton.  I'm an 
16 attorney and I represent Eaton Corporation in a cause 
17 of action that Ace Insurance Company has brought 
18 against it arising out of a fire which occurred on 
19 January 16, 2011.  
20          I understand you have given your deposition a 
21 number of times; is that correct?
22     A.   Yes, sir.
23     Q.   Okay.  Well, the same rules will apply, but 
24 for some reason lawyers always like to say them 
25 anyway, even to an expert witness who has given a 
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5
1 number of depositions.
2          So as we go along here, I'm going to ask you 
3 a series of questions.  If at any time you don't 
4 understand my question or it's not clear in any way, 
5 just ask me to repeat or rephrase myself and I'll be 
6 glad to do so.  Okay?  
7     A.   Yes, sir.  
8     Q.   All right.  About how many depositions have 
9 you given?

10     A.   Approximately 20.  It's in that deposition 
11 transcript list.
12     Q.   We'll get to that in a second.  
13     A.   I never took the time to remember how many, 
14 how many times.
15     Q.   It's my understanding that you're here today 
16 because you have been retained by the plaintiff's 
17 attorney, Peter Rossi, to provide testimony in this 
18 case.  Is that correct?
19     A.   That's correct.
20     Q.   Can I get your date of birth, sir?
21     A.   June 5th, 1947.
22     Q.   And are you currently employed?
23     A.   Yes, sir.  I am.
24     Q.   And what is your occupation?
25     A.   I'm a consulting engineer.

6
1     Q.   And who are you a consulting engineer for?
2     A.   With regard to my clients or the company that 
3 we work with?   
4     Q.   The company that employs you.  
5     A.   Oh, Cristino Associates, Inc.
6     Q.   And are you the owner of Cristino Associates, 
7 Inc.?
8     A.   I'm president and partner.
9     Q.   How many other partners do you have?

10     A.   One.
11     Q.   And who is your other partner?
12     A.   Lois Buchanan.
13     Q.   How many employees does Cristino Consulting, 
14 Inc., have?
15     A.   Associates.
16     Q.   How many associates?
17     A.   Right now we have five full-time employees 
18 and two part-time.
19     Q.   And what is the -- what does Cristino 
20 Consulting do?
21     A.   Cristino Associates?  
22     Q.   Cristino Associates.  Excuse me.  
23     A.   We, we are an electrical engineering firm.  
24 Our core business is design of high voltage, medium 
25 voltage, and electrical distribution systems.  And up 

7
1 until about two years ago approximately 40 to 45 
2 percent of our business was forensic analysis for 
3 electrical failures.
4     Q.   What is it now?
5     A.   Last year was the first time that we actually 
6 went over 50 percent.  I think last year we were 
7 approximately 55 percent forensic and approximately 45 
8 percent design.
9     Q.   And who do you do design work for?

10     A.   Oh, our clients include the Third Taxing 
11 District Electrical Department.  They are a municipal 
12 power company in East Norwalk, Connecticut.  
13          Advanced Fusion Systems, they are a 
14 developmental company in Newtown, Connecticut.  We are 
15 still in the process of getting them on line.  
16          Rhode Island Hospital, New Milford Hospital, 
17 the Miriam Hospital in Rhode Island, Bradley Memorial 
18 Hospital in Connecticut, New Britain General Hospital 
19 in Connecticut.
20     Q.   And these design -- this design work that you 
21 are describing, that's design work done by Cristino 
22 Associates; is that correct?
23     A.   That is correct.
24     Q.   What percent of your work?
25          MR. ROSSI:  Did you want him to finish his 

8
1     answer?  
2          MR. BARTON:  He said that's correct.
3          MR. ROSSI:  No, with regard to the clients.  
4     You asked him a question.  I'm not sure if he was 
5     finished or not.  
6          Do you have other clients?  
7          MR. BARTON:  Let me ask the question.
8 BY MR. BARTON: 
9     Q.   Are you finished with the listing of design 

10 clients that Cristino Associates handles?
11     A.   I can add to it.  I mean --
12     Q.   Well, I'm trying to get a sampling.  
13     A.   Again, in my c.v there is a whole list of 
14 them there.
15     Q.   My question now is, How much design work do 
16 you, Mr. Cristino, do as opposed to forensic analysis?
17     A.   Approximately 50 to 60 percent.
18     Q.   Okay.  So you divide your time between 
19 forensic and design and about 50 to 60 percent of your 
20 time is on the design side?
21     A.   That's correct.
22     Q.   With only 40 to 50 percent of your time on 
23 the forensic analysis side?
24     A.   That's correct.
25     Q.   And how long has it been that way?

Case 3:11-cv-01741-CSH   Document 37-1   Filed 04/19/13   Page 3 of 89

www.goreperry.com


aac8a3d7-faac-4373-93ca-73a52f7a8c43

Joe Cristino
Ace American Insurance Company v. Eaton Electrical, Inc. 12/20/2012

FAX 314-241-5070 314-241-6750 www.goreperry.com
Gore Perry Reporting and Video

3 (Pages 9 to 12)

9
1     A.   The 50 -- approximately 2 years.
2     Q.   Okay.  If I were to go back two years and ask 
3 you the same question, what percentage of your work 
4 would have been on the forensic analysis side as 
5 opposed to the design side?
6     A.   Well, beyond two years -- prior to two years 
7 ago, we were, we were -- my time was probably 35 to 45 
8 percent forensic and the remaining design.
9     Q.   How long have you operated Cristino 

10 Associates?
11     A.   Since 1983.
12     Q.   Could you describe your educational 
13 background for me.  
14     A.   Yes, sir.  After graduating from high school, 
15 I obtained an associate of science degree from Norwalk 
16 State Technical College in Connecticut.  That was in 
17 electromechanics.  
18          After that, I went to work for Bell 
19 Laboratories for a short time and had been enrolled in 
20 the University of Bridgeport in Connecticut and 
21 obtained my bachelor of science in electrical 
22 engineering.
23     Q.   Are you a licensed electrical engineer?
24     A.   Yes, sir, I am.
25     Q.   Are you a professional engineer?

10
1     A.   Well, when you say licensed, it's a 
2 registered professional engineer -- I think in 
3 Connecticut is the way it's identified.
4     Q.   And when did you first become registered as a 
5 professional engineer?
6     A.   If I remember correctly, it was 1983.
7     Q.   When did you obtain your associate's degree 
8 in electrical mechanics?
9     A.   1967.

10     Q.   And your bachelor's of science in electrical 
11 engineering?
12     A.   If I remember correct, it was either 1981 or 
13 1982.
14     Q.   Prior to working with Cristino Associates, 
15 what did you do?
16     A.   Let's see.  I, I worked for Connecticut Light 
17 & Power from 1969 until 1987, so there was some 
18 overlap there.
19     Q.   That's what I was going to ask.  Was that a 
20 part-time position?  Or why is it that your employment 
21 at CL&P and Cristino Associates overlapped?
22     A.   My position from 1978 on was as a regional 
23 test supervisor.  And in 1979, I was requested to 
24 provide some technical assistance to a small 
25 electrical municipal power company in South Norwalk, 

11
1 Connecticut.  
2          And that part-time job slowly evolved into a 
3 full-time job.  So by 1983 I started the business and 
4 by 1987 I was basically working two full-time jobs.  
5 So at, at that time I left Connecticut Light & Power.
6     Q.   When you joined Connecticut Light & Power in 
7 1969, what position did you hold?
8     A.   The position was engineering estimator.
9     Q.   And how long were you an engineer estimator?

10     A.   Approximately two years.
11     Q.   And then what -- how did your position 
12 change?
13     A.   I put in for a position opening in the Berlin 
14 office.  I had been working out of Norwalk originally 
15 and there was an opening in Berlin for a test 
16 technician.  And I had, I had worked as a test 
17 technician while I was in college part-time so it was 
18 something that interested me.  And in 1972 I was hired 
19 into the -- or transferred into the Berlin test 
20 department.
21     Q.   And then after you were a test technician, 
22 what was your position at CL&P?  
23     A.   Oh, I got promoted to test specialist, I 
24 think, in 1975.  And I took a promotion as regional 
25 test supervisor when the company regionalized in 1978.

12
1     Q.   And that position slowly morphed into your 
2 full-time position at Cristino Associates?
3     A.   That's -- I mean, they basically ran 
4 parallel.  I mean, as far as morphing, there was, 
5 there was no crossover between the two positions, 
6 but....
7     Q.   Why did you leave CL&P?  
8     A.   Changes going on in the company, internal 
9 policies, and the way the company was restructuring 

10 itself.  
11     Q.   Were you terminated or did you leave 
12 voluntarily?
13     A.   No, I left voluntarily.   
14     Q.   Okay.  What did you do before you worked at 
15 CL&P?
16     A.   I -- well, I worked part-time at a company 
17 called Fermont Dynamics, F-E-R-M-O-N-T.  I was working 
18 there while I was attending the University of 
19 Bridgeport.
20     Q.   Well, what did you do for -- I'm sorry, go 
21 ahead.   
22     A.   I was, I was a test technician.  We tested 
23 engine generator sets that Fermont produced.
24     Q.   And what did you do before Fermont Dynamics?
25     A.   Well, I spent some time at Bell Telephone 
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1 Laboratories in New Jersey.
2     Q.   What did you do for Bell Telephone?
3     A.   I was an engineering technician.
4     Q.   How long did you work at Bell Telephone?
5     A.   The summer of 1967 into the fall.  And then I 
6 left.
7     Q.   Okay.  Did you have any employment before 
8 Bell Telephone?
9     A.   I worked for Fermont for two years, summers 

10 and part-time my senior year at Norwalk State 
11 Technical College.
12     Q.   Did you ever serve in the military?
13     A.   No, sir.  
14     Q.   Have you ever pled guilty or been convicted 
15 of a felony?
16     A.   No, sir.  
17     Q.   Cristino Associates, you describe the two 
18 types of work that is done: design work and then the 
19 second would be forensic analysis.  Let's start with 
20 design work.  What does design work entail?
21     A.   Well, depending upon our client, we either 
22 start out with a blank piece of paper and a concept or 
23 we, we analyze their existing electrical system and 
24 attempt to either integrate something that they want 
25 or design modifications to get them to an end result 

14
1 that they think they may, they may want.
2     Q.   Am I correct that that's the design of 
3 electrical distribution systems for your clients?
4     A.   That's correct.  
5     Q.   Okay.  You're not designing products for use 
6 in those electrical distribution systems, are you?
7     A.   No, sir, I'm not.
8     Q.   Okay, with respect to forensic engineering, 
9 can you describe what forensic engineering -- I'm 

10 sorry.  Forensic analysis was the term you used.  Can 
11 you describe what forensic analysis is.  
12     A.   Well, with regard to our firm, we assist in 
13 analyzing electrical failures or suspected electrical 
14 failures.
15     Q.   And when you say you assist, you provide 
16 electrical experience and knowledge regarding those 
17 failures?
18     A.   Yes, sir.
19     Q.   Okay.  Have you ever worked with Mr. Rossi 
20 before?
21     A.   Not that I can recall.
22     Q.   Have you ever worked with Cozen O'Connor, his 
23 law firm, before?
24     A.   Yes, sir, I have.
25     Q.   How often?

15
1     A.   Maybe once a year on average.
2     Q.   How many years have you worked with Cozen 
3 O'Connor about once a year?  I mean, can you ballpark 
4 how many cases you have had with his law firm?
5     A.   Maybe 10 or 12.
6     Q.   What percentage of your forensic analysis 
7 work, yours personally, Mr. Cristino, comes from 
8 insurance companies?
9     A.   Possibly 60 to 70 percent.

10     Q.   And what percentage of your forensic analysis 
11 work is on behalf of the plaintiff in litigation?
12     A.   You'd have to look at that listing that we 
13 have got.  I want to say it's close to 50/50, but 
14 there may be some, you know, some slight difference 
15 one way or the other.
16     Q.   Well, when we get to the list, we'll have you 
17 identify which ones were for the defense and which 
18 ones were for the plaintiff.  
19     A.   They're marked on the list.
20     Q.   Are they?
21     A.   Yes.
22     Q.   Great.  In doing a forensic analysis, as an 
23 electrical engineer, are you allowed to rely on 
24 assumption and speculation?
25     A.   Well, engineering assumptions, yes, but just 

16
1 pure speculation, no.
2     Q.   Well, let's get into the difference between 
3 the two.  Can you just assume the existence of the 
4 fact or the nonexistence of a fact in doing an 
5 engineering forensic analysis?
6     A.   It depends on the nature of the fact.
7     Q.   Okay.  Why does it depend on the nature of 
8 the fact?
9     A.   Well -- 

10     Q.   Give me -- well, let me make it easier.  Give 
11 me an example where you would assume the existence of 
12 a fact in coming to a conclusion in a forensic 
13 analysis.  
14     A.   Well, let's see.  If -- if we had an 
15 electrical device -- it's about two three years ago I 
16 had an outdoor disconnect switch.  And in analyzing 
17 the failure, we found that there was a very large 
18 amount of oxidation and flaking and scaling and rust 
19 and deterioration of the metal.  
20          Based on that fact, we, we made an 
21 engineering assumption that there was moisture getting 
22 into the switch, causing it to degrade.  So that's 
23 probably the easiest way that I have to explain the 
24 difference.  
25     Q.   Okay.  And the example you gave me, what 
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1 other than moisture causes oxidation?
2     A.   Dissimilar metals, a corrosive environment.
3     Q.   In the example you gave, did you find the 
4 existence of dissimilar metals or a corrosive 
5 environment?
6     A.   No, sir, I did not.
7     Q.   What you described for me was a situation 
8 where you were able to take known facts that you did 
9 not assume and make a deductive reasoning about those 

10 facts to come up with a conclusion.  Is that a fair 
11 statement?
12     A.   Yes, sir, it is.
13     Q.   My question to you is, as a forensic 
14 engineer, can you rely on assumption and pure 
15 speculation?  In your example, for example, assume the 
16 existence of corrosion, to later then conclude that 
17 there had been some moisture or water that caused 
18 oxidation?  Do you understand my questions?
19     A.   No, sir, I don't.
20     Q.   Okay.  Can you assume the existence of facts 
21 in rendering an opinion as a forensic -- an engineer  
22 doing your forensic analysis work?
23     A.   I'm sorry.  I'm missing the, I'm missing the 
24 point.
25     Q.   You know what an assumption is, correct?

18
1     A.   Yes, sir.
2     Q.   Okay.  What is an assumption?
3     A.   An assumption is making a decision based on 
4 possible experience or partial input of data.
5     Q.   I'm not sure that's exactly what an 
6 assumption is.  
7          MR. ROSSI:  You asked him what he thought an 
8     assumption was.
9          MR. BARTON:  Well, I did.

10 BY MR. BARTON:
11     Q.   If I were to use the term invented fact, does 
12 that mean anything to you?
13          MR. ROSSI:  Invented?  
14          MR. BARTON:  Invented out of whole cloth. 
15          THE WITNESS:  Well, I don't know about the 
16     out of whole cloth, but as far as invented fact, 
17     I would say it's something that someone made up.
18 BY MR. BARTON:  
19     Q.   Okay.  
20     A.   Something that has no logic or any bearing on 
21 a -- or basis in fact.
22     Q.   Let's use made up.  As a forensic engineer, 
23 are you allowed to make up whatever facts you would 
24 like?
25     A.   No, sir.

19
1     Q.   Okay.  Why not?
2     A.   It has a, a connotation of voodoo science.  
3 And in the world of forensic engineering, the basis 
4 for the analysis is science.
5     Q.   Has your testimony or opinions ever been 
6 excluded under Daubert or any other state standard?
7     A.   No, sir.
8     Q.   We talked about your formal educational 
9 background.  Other than your PE, do you have any other 

10 certificates?
11     A.   Yes, sir, I do.
12     Q.   And what certificates do you have?
13     A.   I am a certified firefighter.  I received 
14 certification as a fire service instructor.  And I 
15 also have certification as a fire investigator and an 
16 explosion investigator.
17     Q.   When did you obtain your certification as a 
18 firefighter? 
19     A.   I started in 19 -- 1990.  At the time, there 
20 was a three-step program so I went through the old 
21 program of firefighter 1, firefighter 2, and 
22 firefighter 3.  If I remember correctly, I achieved 
23 the certification of firefighter 3 around 1992-1993.
24     Q.   Have you ever been employed, volunteered, or 
25 worked as a firefighter?

20
1     A.   Yes, sir.
2     Q.   For which fire-fighting districts?
3     A.   Fire company number 1 in Redding, 
4 Connecticut.
5     Q.   When was that?
6     A.   From 1988 until 2001.
7     Q.   Any other work as a firefighter?
8     A.   No, sir.
9     Q.   Okay.  And when you worked in Redding, did 

10 you actually fight fires?
11     A.   Yes, sir.
12     Q.   You indicated you also have a certification 
13 in fire investigation and explosions; is that correct?
14     A.   Yes, sir.
15     Q.   When did you obtain that?
16     A.   Sometime around 1996 to 1998.
17     Q.   And what organization did you obtain that 
18 certification through?
19     A.   NAFI.
20     Q.   Down in Sarasota?
21     A.   Well, I think they are in Sarasota now.  When 
22 I was certified, it was out in Chicago.
23     Q.   Mr. Kennedy's association?
24     A.   Yes.
25     Q.   All right.  Now, I understand Mr. Rossi has 
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1 asked you to make some opinions in this case; is that 
2 correct?
3     A.   That is -- the question that I analyze the 
4 events of January 16, 17.  That's correct.
5     Q.   Okay.  And have you completed your 
6 investigation into the events of January 16 or 17?
7     A.   To date, yes, sir.
8     Q.   Okay.  Do you require any additional 
9 information before creating your final opinions in 

10 this case?  
11     A.   At this point, no, sir.
12     Q.   Is there any additional testing that you 
13 would like to do or that you have asked Mr. Rossi that 
14 you should do?
15     A.   At this point, no, sir.
16     Q.   Okay.  So you have completed all the testing 
17 you deem necessary to render your final opinion in 
18 this case; is that correct?
19     A.   That's correct.
20     Q.   You completed all the investigation you deem 
21 necessary to render your final opinion as well; is 
22 that right?
23     A.   That's correct.
24     Q.   And I understand you have reduced your final 
25 opinion to writing; is that correct, sir?

22
1     A.   Yes, I have.
2          (Whereupon, Exhibit No. 79 was marked for 
3     identification.)
4 BY MR. BARTON:  
5     Q.   Let me hand you what has been marked as 
6 Cristino 79, Exhibit 79.  Can you identify this for 
7 the record, please.  
8     A.   Yes, sir.  That's our report dated November 
9 12, 2012.

10     Q.   Is this the only report that you have 
11 prepared in connection with this case?
12     A.   Yes, sir.
13     Q.   Were there any drafts of this report dated 
14 November 12, 2012?
15     A.   No, sir.
16     Q.   So you sat down one time and you typed up 
17 this entire report; is that correct?
18     A.   No, sir.
19     Q.   Who typed it up?
20     A.   I did. 
21     Q.   Over what period of time did you type up this 
22 report?
23     A.   Probably a day or two.
24     Q.   Did you ever submit any drafts of this report 
25 to Mr. Rossi for his evaluation or review?

23
1          MR. ROSSI:  Objection.  That's protected by 
2     the Federal Rules -- Federal Rule of Civil 
3     Procedure.
4          MR. BARTON:  I don't know what you're talking 
5     about.
6          MR. ROSSI:  Protecting drafts of any reports 
7     or disclosure required under 26(a)(2).
8          MR. BARTON:  My question stamds.  You will 
9     have to instruct him not to answer because I 

10     didn't ask to see the report.  I just asked the 
11     question.
12 BY MR. BARTON:  
13     Q.   And the question was, Did you at any time 
14 submit any drafts to Mr. Rossi for his review?
15     A.   Not that I recall.
16     Q.   So in the past -- when did you begin drafting 
17 this report which is Exhibit 79?
18     A.   What's the date on that?  
19     Q.   November 12 of 2012.
20     A.   Probably within a few weeks of the date on 
21 that.
22     Q.   Okay, within a few weeks.  Within two weeks 
23 of November 12?
24     A.   I would say yes.
25     Q.   Okay.  And as you sit here today, you can't 

24
1 recall if whether in the past five or six weeks you 
2 presented Mr. Rossi with any drafts of this report for 
3 his commentary or edits?
4     A.   I don't believe I did, but that's, that's the 
5 fact.
6     Q.   One of the things I asked for you to do today 
7 was to bring all of the e-mail correspondence that you 
8 have with Mr. Rossi.  Did you do that?
9     A.   The e-mail correspondence is in the pocket of 

10 the loose leaf. 
11     Q.   Okay.  And I appreciate that.  But my 
12 question was, Have you brought all of the e-mail 
13 correspondence that you have had with Mr. Rossi, 
14 including whether or not there were any e-mail 
15 correspondence transmitting drafts of this report to 
16 his attention for any edits or commentary?
17     A.   I brought all the e-mails with me today.
18     Q.   Okay.  So if you, in fact, did send Mr. Rossi 
19 any e-mails or any draft reports, we would see 
20 certainly the transmittal correspondence contained 
21 within this file; is that correct?
22          MR. ROSSI:  We removed various e-mails from 
23     his file.  I did.
24 BY MR. BARTON:
25     Q.   Okay.  Then I guess let me -- well, let's get 
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1 your answer to my question.  
2          Are all of your e-mails with Mr. Rossi 
3 contained in your file that you have brought here 
4 today?
5     A.   That file?  
6     Q.   How many files do you have concerning 75 
7 Vista View Drive?
8     A.   I had one file, but....
9     Q.   Okay.  My question is, Have you brought here 

10 today all e-mail correspondence that you have with 
11 Mr. Rossi?
12     A.   When I arrived here this morning, I had all 
13 of my e-mail correspondence that I sent to Mr. Rossi.
14     Q.   Okay.  Did anyone remove any documents from 
15 your file today?
16     A.   Yes, sir.
17     Q.   Who removed those documents?
18     A.   Mr. Rossi.
19     Q.   What documents did he remove?
20          MR. ROSSI:  Objection.
21 BY MR. BARTON: 
22     Q.   What documents did he remove?  
23          MR. ROSSI:  Don't answer that.  I will be 
24     happy to represent what documents I removed.  And 
25     they are privileged and trial preparation 

26
1     documents.
2          MR. BARTON:  I have not seen a privilege log.
3          MR. ROSSI:  I will indicate to you that the 
4     rule protects communications between a party's 
5     attorney and expert witnesses.  Communications 
6     between a party's attorney, an expert witness 
7     is required to provide a report under 
8     26(a)(2)(B), which is what he is.  
9          Regardless of the form of the communications, 

10     except to the extent that the communications 
11     relate to compensation, which I have left in the 
12     file.  
13          For the expert's study or testimony, identify 
14     facts or data that the party's attorney provided 
15     and that the expert considered in forming the 
16     opinions to be expressed, I left that in the 
17     file. 
18          And identify assumptions that the party's 
19     attorney provided and that the expert relied on 
20     in forming the opinions to be expressed.  That's 
21     also left in the file, if there is any.  
22          And so I removed things that you are not 
23     entitled to see.
24          MR. BARTON:  Well, what things would those 
25     be?  

27
1          MR. ROSSI:  They are e-mails and some of his 
2     notes with regard to my conversations with him.
3          MR. BARTON:  So if you sent him any 
4     correspondence suggesting he change his opinion 
5     or providing him with additional information that 
6     he may rely on that you have now removed from the 
7     file, I'm not entitled to that?
8          MR. ROSSI:  No, I didn't remove any documents 
9     that identified facts or data that a party's 

10     attorney provided.
11          MR. BARTON:  Again, I have not seen a 
12     privilege log.  You'll need to instruct him not 
13     to answer and I will call that up because I have 
14     no idea what you are talking about.  I don't 
15     know. 
16 BY MR. BARTON: 
17     Q.   How many documents did Mr. Rossi remove from 
18 your file today that he didn't want me to see?
19     A.   I don't know.
20     Q.   Were you there when he was removing documents 
21 from your file?
22     A.   Yes, sir, I was.
23     Q.   I'm sorry?
24     A.   Yes, sir, I was, for part of the time.
25     Q.   Did you watch him remove those documents?

28
1     A.   Not, not particularly.  No, sir.
2     Q.   Okay.  So you have no idea how many pieces of 
3 paper he removed from your file?
4     A.   That's correct.
5     Q.   Okay.  Of the paper and documents that 
6 Mr. Rossi removed from your file to prevent me from 
7 reviewing today -- 
8          MR. ROSSI:  I did it pursuant to the Federal 
9     Rules, not to prevent you from anything.  You are 

10     not entitled to it.  It's pretty -- it's black 
11     and white in the rules.  Unless you have another 
12     rule or unless this court doesn't abide by the 
13     Federal Rules, you're not entitled to see it.
14          MR. BARTON:  I'm not sure what it is.  I'm 
15     not sure what you -- 
16          MR. ROSSI:  I've already represented to you 
17     that I removed e-mails between Mr. Cristino and I 
18     and notes that he took during conversations with 
19     me.
20          MR. BARTON:  What did those e-mails say.
21          MR. ROSSI:  Well, you're not entitled to 
22     that.  
23          MR. BARTON:  I'm entitled to a privilege log 
24     identifying that information.
25          MR. ROSSI:  The rule doesn't call for a 
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1     privilege log.
2          MR. BARTON:  But you're going to claim 
3     they're privileged.
4          MR. ROSSI:  Under the rule they are 
5     privileged, trial preparation protection for -- 
6          MR. BARTON:  This is an issue we will he 
7     bring to the court.
8          MR. ROSSI:  Can I finish, John?  They're 
9     protected under Rule 26, trial preparation 

10     protection for communications between the party's 
11     attorney and expert witness.
12          And I'm claiming the privilege and protecting 
13     trial preparation materials.  I'm expressly 
14     making the claim.  
15          I have described the documents -- 
16     communications are tangible things -- not 
17     produced or disclosed.  And I did so in a manner 
18     without revealing the information which you are 
19     not entitled to.  It's self-privileged or 
20     protected.  So I'll certainly maintain these in a 
21     form -- 
22          MR. BARTON:  I would ask that.
23          MR. ROSSI:  Of course.  I absolutely will.
24          MR. BARTON:  And then we'll ask for an in 
25     camera review and -- 

30
1          MR. ROSSI:  If that's what you want to do, I 
2     have them and I will maintain them.  And I assure 
3     you.  
4 BY MR. BARTON:
5     Q.   So you didn't watch what documents Mr. Rossi 
6 removed from the file, did you, sir?
7     A.   No, sir, I did not.
8     Q.   Were the documents that Mr. Rossi removed 
9 from the file only between you and Mr. Rossi or was 

10 there any other party copied on those documents?
11     A.   I couldn't tell.  I mean, I have no way of 
12 telling what he removed.
13          MR. BARTON:  Mr. Rossi, who else was copied 
14     on those documents?  
15          MR. ROSSI:  Nobody.
16          MR. BARTON:  So just between you and your 
17     expert witness?  
18          MR. ROSSI:  And perhaps Mr. Driscoll or 
19     others, experts that you're not entitled to.
20          MR. BARTON:  Did you remove anything from 
21     Mr. Driscoll's file?  
22          MR. ROSSI:  No.
23          MR. BARTON:  When you say Mr. Driscoll or 
24     others, who are the others?
25          MR. ROSSI:  If we, if we retain other experts 

31
1     to consult with us who are not testifying at 
2     trial, you are not entitled to that information.
3          MR. BARTON:  I'm not entitled to understand 
4     or know who else may have been copied on these 
5     e-mails for which you now claim privilege.
6          MR. ROSSI:  That's not what you asked me.  
7     You may very well.
8          MR. BARTON:  Well, let me ask you it again.  
9     Who else was copied on these e-mails?  

10          MR. ROSSI:  As I recall, there was nobody 
11     else copied on the e-mails.  There was certainly 
12     no third parties that would waive any privilege.
13          MR. BARTON:  And you believe these e-mails 
14     fall within the scope of Rule 26.
15          MR. ROSSI:  Absolutely.
16          MR. BARTON:  Such that you do not have to 
17     provide them here today.
18          MR. ROSSI:  Absolutely.
19          MR. BARTON:  And you knew that I had made the 
20     request for his entire file prior to today.  
21          MR. ROSSI:  Yes.
22          MR. BARTON:  And you chose not to file with 
23     the court or with me any protective order or 
24     privilege log.  
25          MR. ROSSI:  John, this is a deposition.  If 

32
1     you have questions of this witness, ask him.
2          MR. BARTON:  I'm raising an objection.
3          MR. ROSSI:  I'm not under oath and you are 
4     not going to depose me.
5          MR. BARTON:  I'm just trying to make sure I 
6     understand.
7          MR. ROSSI:  I'll be happy to preserve them to 
8     the court.  I will preserve them and if you want 
9     to make a motion, they will be here.

10          MR. BARTON:  Yeah, I will.
11 BY MR. BARTON:   
12     Q.  All right.  Other than Mr. Rossi removing 
13 documents from your file, has anyone else removed 
14 documents from your file?
15     A.   No, sir.
16     Q.   Okay, did you bring with you here today your 
17 entire file other than what Mr. Rossi elected to 
18 remove?
19     A.   Yes, sir, I did.
20     Q.   Okay.  Did Mr. Rossi add any documents to 
21 your file?
22     A.   No, sir.
23     Q.   Did anyone else add any documents to your 
24 file?
25     A.   No, sir.
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1     Q.   Okay.  Before you came here today, did you 
2 print off all electronic e-mail and electronic 
3 documents that you have?  
4          And here is what I'm trying to ask:  You 
5 don't have an electronic version of this file anywhere 
6 that contains different information, do you, sir?
7     A.   No, sir, I don't.
8     Q.   So this contains all electronic information 
9 you may have, whether spreadsheets, billing 

10 information, photographs, et cetera.  It's all 
11 contained here?
12     A.   The only thing is I made an executive 
13 decision.  When my secretary was printing our 
14 photographs, there are discs I think that were 
15 provided by Eaton and if I remember correctly, a total 
16 of over 600 photographs.  So what my decision was was 
17 to retain those in electronic format, which are on the 
18 CDs within the file that I brought with me today.  
19          But all of our original photographs are from 
20 my, my original file.  And the discs that we have got 
21 there were printed and in the loose leaf.  So that's 
22 the only thing that is in electronic format that you 
23 should not have in hard copy today.
24     Q.   Okay.  So if it wasn't in hard copy here, 
25 then we've got CD Roms that contain the information, 

34
1 correct?  
2     A.   That's correct.
3     Q.   But this comprises your whole entire file 
4 except what Mr. Rossi removed?
5     A.   That's correct.
6     Q.   Mr. Cristino, I'm going to mark some of these 
7 exhibits as group exhibits.  They seem very well 
8 organized in this binder.  And we're probably just 
9 going to keep that entire binder as a separate group 

10 exhibit, okay?
11     A.   Very good.
12     Q.   All right.  The first group exhibit comprises 
13 a number of what appears to be e-mail communication.  
14 And I have marked it as Cristino 80.  Can you describe 
15 what that grouping of documents is.  
16     A.   Yeah, these -- this first grouping, Cristino 
17 80, contains e-mails.  And it appears to be -- well, 
18 it isn't appears to be.  There is a fax transmittal in 
19 here from my secretary to Walter Kopec at central 
20 claims management services.  
21          And everything else appears to be e-mails 
22 with some handwritten notes on them, but it appears to 
23 be by my secretary.
24     Q.   Okay.  And is this grouping of e-mails -- are 
25 these the documents from which Mr. Rossi removed 

35
1 correspondence?
2     A.   Yes, sir.
3          MR. BARTON:  Okay.  And just for a 
4     housekeeping matter, Peter, I would assume if I 
5     were to ask him any of the contents of those 
6     correspondence or any information concerning that 
7     correspondence, you would instruct him not to 
8     answer?
9          MR. ROSSI:  Correct.

10          MR. BARTON:  And your instruction would be on 
11     the basis of a privilege claimed under Rule 26?  
12          MR. ROSSI:  Correct.
13          MR. BARTON:  All right.  Mr. Cristino, I'm 
14     going to mark, as a group exhibit again, this 
15     entire binder that you have labeled 75 Vista 
16     View, Southbury, Connecticut, loss, job number 
17     11-1015, Cozen O'Connor.
18          (Whereupon, Exhibit No. 80 was marked for 
19     identification.)
20 BY MR. BARTON:  
21     Q.   Can you describe what generally is contained 
22 in this binder.  
23     A.   Well, we've got Exhibit 80 in the cover.
24     Q.   Correct.  
25     A.   And there should be -- 

36
1     Q.   And I'm not looking for you to go through and 
2 identify each document.  We will do that.  I just want 
3 to have a general understanding of what Exhibit 80 
4 is.    
5     A.   It should be what was requested of us with 
6 regard to our rate sheet, my c.v., and my deposition 
7 and trial experience.  And then all the photographs.  
8 And I believe the Quali-Tech data, Quali-Tech 
9 Laboratories data, that are on CDs in the original 

10 file under your left hand there.
11     Q.   Okay.  And did you put that binder together 
12 for purposes of this deposition today?
13     A.   Well, I didn't personally.  I had my 
14 secretary do it.  But yeah, that was the purpose of 
15 it.
16          MR. BARTON:  All right.
17          (Whereupon, Exhibit Nos. 81 and 82 were 
18     marked for identification.)
19 BY MR. BARTON:  
20     Q.   And let me hand you what has been marked as 
21 Exhibit 81.  This is a manila folder also with the 
22 file number 11-1015 and Cozen O'Connor's name on it.  
23 Can you just generally describe for me what is 
24 contained in Exhibit 81.  
25          MR. BARTON:  That one was 82, yes?  

Case 3:11-cv-01741-CSH   Document 37-1   Filed 04/19/13   Page 10 of 89

www.goreperry.com


aac8a3d7-faac-4373-93ca-73a52f7a8c43

Joe Cristino
Ace American Insurance Company v. Eaton Electrical, Inc. 12/20/2012

FAX 314-241-5070 314-241-6750 www.goreperry.com
Gore Perry Reporting and Video

10 (Pages 37 to 40)

37
1          MR. ROSSI:  You made this one 81.  And 80 
2     is inside of 82.
3          MR. BARTON:  Okay, well, let's clear this 
4     up.  Exhibit 80 is the e-mail grouping that is 
5     contained inside the binder that we just 
6     discussed, which is Exhibit 82.
7 BY MR. BARTON:  
8     Q.   I have now handed you Exhibit 81.  And I 
9 apologize for going out of order, but can you tell us 

10 what is in Exhibit 81.  
11     A.   Yes, sir.  81 contains CDs that we have 
12 collected or produced over the course of the 
13 assignment.  And it's our standard hard copy file of 
14 handwritten notes, sign-in sheets, product 
15 information, and data collected over the course of our 
16 examinations and inspections.
17     Q.   I have heard some experts refer to it as 
18 their working file.  Would this be your working file?  
19     A.   Yes, sir.
20     Q.   Now, did you have an opportunity -- well, I 
21 know you had an opportunity to meet with Mr. Rossi 
22 before your deposition today.  Is that right?
23     A.   That's correct.
24     Q.   How long did you meet with him?
25     A.   Approximately 30 minutes.

38
1     Q.   Okay.  And what did you and Mr. Rossi 
2 discuss?  
3     A.   We discussed the -- 
4          MR. ROSSI:  I again object to this.  You are 
5     not entitled to conversations between me and him 
6     unless they fall in these three areas.  So why 
7     don't you ask him if there were conversations 
8     regarding compensation, facts or data, or 
9     assumptions, because there weren't.

10          MR. BARTON:  You can instruct him not to 
11     answer.  
12 BY MR. BARTON:
13     Q.   What did you and Mr. Rossi discuss this 
14 morning during your 30-minute meeting before the 
15 deposition?
16          MR. ROSSI:  Don't answer that.
17          MR. BARTON:  And the basis is?  
18          MR. ROSSI:  You are not allowed to ask that 
19     question.  Trial preparation for communication 
20     between parties, attorneys, and expert witnesses 
21     are not allowed.  This rule protects 
22     communications between me and him.
23 BY MR. BARTON:
24     Q.   Mr. Cristino, did you discuss trial 
25 preparation before your deposition today or did you 

39
1 discuss what you were going to talk about in your 
2 deposition?
3          MR. ROSSI:  Objection.
4 BY MR. BARTON:
5     Q.   Go ahead.
6          MR. ROSSI:  Again, don't answer.
7          MR. BARTON:  Again the basis?  
8          MR. ROSSI:  The rule.
9          MR. BARTON:  Okay, so I'm not allowed to find 

10     out if you discussed trial preparation, but you 
11     are going to instruct him not to answer because 
12     you are claiming privilege based on trial 
13     preparation discussions?  
14          MR. ROSSI:  The rule says -- it doesn't just 
15     protect trial preparations.  It protects all 
16     communications between parties' attorneys and 
17     expert witnesses according to... regardless of 
18     the form of the communications except to the 
19     extent....  And then there are three exceptions.
20          And I have no objection to your asking about 
21     the three areas that you are allowed to inquire 
22     about.    
23 BY MR. BARTON:     
24     Q.   Mr. Cristino, did you discuss your opinions 
25 in any way with Mr. Rossi during your 30-minute 

40
1 meeting with him?
2     A.   Yes, sir, I did.
3     Q.   Okay.  And what was the nature of that 
4 discussion?
5     A.   Basically the facts surrounding my opinion 
6 regarding the loss at 75 Vista View and the -- the 
7 failure that -- failure mechanisms that we observed 
8 during the laboratory analysis.
9     Q.   What laboratory analysis?

10     A.   At Quali-Tech, we performed both visual and 
11 optical and scan electron microscopy.  And EDS 
12 analysis of the defaulted plate behind the circuit 
13 breaker and the examination of the enclosure and the 
14 components within the enclosure.
15     Q.   And when did you conduct this testing?
16     A.   You would have to look at the sign-in 
17 sheets.  If I remember correctly, one was in March 
18 of -- it may have been -- it was 2011.  There were two 
19 exams at Quali-Tech, one in March and one in 
20 September.  And the latest was September of 2012.
21     Q.   Did Mr. Rossi discuss with you Mr. Driscoll's 
22 testimony at all?
23          MR. ROSSI:  Objection.  You are not allowed 
24     to ask him that.
25 BY MR. BARTON:
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1     Q.   Go ahead and answer.  
2          MR. BARTON:  Are you going to instruct him?
3          MR. ROSSI:  No, he can answer that.
4          THE WITNESS:  No, sir.
5 BY MR. BARTON:
6     Q.   Okay.  Did Mr. Rossi discuss with you any 
7 other witness's testimony during your 30-minute 
8 meeting this morning?
9     A.   No, sir.

10     Q.   Other than the 30-minute meeting you had this 
11 morning with Mr. Rossi -- and I take it we have not 
12 covered your entire conversation with Mr. Rossi this 
13 morning, have we, sir?
14     A.   No, sir. 
15     Q.   There is additional material that you and 
16 Mr. Rossi discussed that he is preventing me from 
17 obtaining from you.  
18          MR. ROSSI:  I'm not preventing you.  The rule 
19     is.
20 BY MR. BARTON:
21     Q.   Is that correct, sir?  
22     A.   Well, based on what Attorney Rossi instructed 
23 me not to answer, yes.
24     Q.   Okay.  
25     A.   And in addition to that, we, we discussed the 

42
1 weather.  So, yeah, there were things that -- 
2     Q.   I'm pretty sure he doesn't mind me finding 
3 out about the weather.  
4     A.   I just wanted to present to you that there 
5 was more than just talking about, you know, this 
6 assignment.
7     Q.   I appreciate that.  Other than the 30-minute 
8 meeting you had with Mr. Rossi this morning, when was 
9 the last time you either spoke with or met with 

10 Mr. Rossi prior to that?
11     A.   We met at my office at Cheshire.  I think it 
12 was a week ago Monday.
13     Q.   And who was in attendance at that meeting?
14     A.   Attorney Rossi and fire investigator 
15 Driscoll.
16     Q.   And how long did you meet with Mr. Rossi and 
17 Mr. Driscoll?
18     A.   Approximately four hours.
19     Q.   And what was the purpose of that meeting?
20     A.   To discuss the loss.
21     Q.   What about the loss?
22     A.   Well, the facts and analysis that I had 
23 performed with regard to the loss.
24     Q.   Was there anything specific about the facts 
25 or analysis that you performed that Mr. Rossi was 

43
1 asking you about?
2          MR. ROSSI:  Objection.  Don't answer that.
3 BY MR. BARTON:
4     Q.   Did Mr. Rossi provide you with any additional 
5 documentation or information at the meeting in your 
6 office in Cheshire?
7     A.   No, sir.
8     Q.   Did he show you any documents this morning?
9     A.   No, sir.

10     Q.   Did the two of you review any documents this 
11 morning?
12     A.   Other than the, the report that he had 
13 already mentioned to you that had incomplete 
14 photographs, no, sir.
15     Q.   That report that had incomplete photographs, 
16 is it within the file materials I have before me or 
17 has that been removed as well?
18     A.   If I remember correctly, I pulled it.
19     Q.   Where did you put it?
20     A.   I think it's in my attache case.
21          MR. ROSSI:  That you can see, John.  The only 
22     reason he didn't present it is because it's not 
23     all in photographs.
24 BY MR. BARTON:  
25     Q.   When we take a break, I'll ask you to 

44
1 retrieve that so I can see it.  
2     A.   Sure.  If you wish, I've got it right next to 
3 me if that will help.
4     Q.   Grab it while we're going through this 
5 exercise.  
6     A.   (Handing.)
7     Q.   Excluding the documents Mr. Rossi removed 
8 from your files, is this the only other document that 
9 has been removed from your file?

10     A.   Yes, sir.
11          MR. BARTON:  And I'm going to mark this as 
12     Exhibit 83.
13          (Whereupon, Exhibit No. 83 was marked for 
14     identification.) 
15 BY MR. BARTON:  
16     Q.   Is that right?
17     A.   Yes, sir.
18     Q.   Okay.  And Exhibit 83 does appear to contain 
19 some color photographs.  Why was this removed from 
20 your file?
21     A.   It was incomplete.  Didn't have all the 
22 photographs attached to the back.
23     Q.   Okay.  Have you supplemented your report 
24 since November 12 of 2012, sir?
25     A.   No, sir.
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1     Q.   Peter, do you know if Exhibit 79 is the 
2 report that you produced to us pursuant to Rule 26?
3          MR. ROSSI:  Yeah, I'm pretty sure it was.
4          Can we go off the record just for a quick 
5     second?
6          MR. BARTON:  Sure.
7          THE VIDEOGRAPHER:  Off record, 10:37.
8          (Briefly off the record, as a break is 
9     taken.)

10          THE VIDEOGRAPHER:  We're back on record, 
11     10:47.
12 BY MR. BARTON:
13     Q.   Mr. Cristino, for purposes of your deposition 
14 today, we are going to use Exhibit 79, which is a 
15 little bit different than the expert report I received 
16 pursuant to the Rule 26 disclosure.  And we will go 
17 through the differences.  
18          But I need to know, did you at any time 
19 change or amend any of the contents of your report or 
20 add or remove or alter any of the photographs in your 
21 report since November 12 of 2012?
22     A.   Not that I recall, no, sir.
23     Q.   Okay.  When you type up your report, do you 
24 create the cover sheet last?
25     A.   It depends on the, the way in which I do it.  

46
1 Sometimes I will -- I mean, the cover sheet is a 
2 stand-alone.
3     Q.   With respect to Exhibit 79, did you first 
4 type the report and then later finalize by preparing 
5 the cover sheet and dating it and then signing it?
6     A.   That's possible.  
7     Q.   You don't recall as you sit here today?
8     A.   No, sir, I don't.  
9     Q.   Okay.  And Exhibit 79 contains all of your 

10 final opinions; is that correct?
11     A.   Yes, sir.  
12     Q.   And that's based on all the information that 
13 you reviewed and all the testing and work that you 
14 performed prior to November 12, 2012, correct?
15     A.   That's correct.
16     Q.   All right.  I direct your attention to page 
17 one of Exhibit 79.  Mr. Cristino, I'm going to walk 
18 through your report, for lack of a better phrase, 
19 okay, so I get a good overview of what your opinions 
20 are.  
21     A.   Okay.   
22     Q.   And as I go through the contents of your 
23 report, please let me know if where I'm directing you 
24 has different content than between the two reports.  
25 I'm using the one that I actually received under Rule 

47
1 26 and I want to make sure we have the same language 
2 in each report.  Okay?
3     A.   Very good.
4     Q.   The first paragraph on page 1 of Exhibit 79 
5 talks about a meeting that you had on January 31st of 
6 2011 with Mr. Driscoll; is that correct?
7     A.   That's correct.
8     Q.   And what was the purpose of that meeting?
9     A.   To walk through the fire scene.

10     Q.   Was that the first time you walked through 
11 the fire scene?
12     A.   Yes, sir.
13     Q.   And when you walked that fire scene, did you 
14 also take photographs?
15     A.   Yes, sir.  I did.
16     Q.   And those are contained within your file 
17 which is Exhibit 82; is that correct?
18     A.   That's correct.
19     Q.   Have you worked with Mr. Driscoll before?
20     A.   Yes, I have.
21     Q.   About how many occasions?
22     A.   Approximately 20.
23     Q.   Did you perform an origin-and-cause 
24 investigation into this fire?
25     A.   No, sir.

48
1     Q.   Am I correct you are not going to be offering 
2 any testimony as to an area of origin in this case?
3     A.   That's correct.
4     Q.   And am I also correct that you have limited 
5 your testimony to a failure analysis of the electrical 
6 products that you believe are involved?
7     A.   That's correct.
8     Q.   Okay.  And just so we have it on the record, 
9 what do you believe are the electrical products that 

10 are involved in this fire?
11     A.   The fire involved the Cutler Hammer 
12 combination meter socket, the circuit breaker within 
13 the meter socket, and the conductors enclosed by that 
14 meter socket.
15     Q.   When you say the conductors enclosed by the 
16 meter socket, what do you mean?
17     A.   There was a set -- there were three 
18 conductors from Connecticut Light & Power Company that 
19 were routed from the transformer through an 
20 underground conduit to the meter socket, entered the 
21 meter socket in the lower left hand corner, were 
22 routed up through the left-hand side of the meter 
23 socket -- or combination meter socket enclosure, and 
24 then penetrated a barrier about two-thirds of the way 
25 up or three-quarters of the way up through the 
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1 enclosure and then made a 180-degree bend and were 
2 terminated at the top of the meter socket.  
3          And then there was a second cable -- 
4 actually, let's see.  It would have been a 
5 four-conductor cable: two energized conductors, a 
6 neutral, and a concentric ground that formed what's 
7 identified as an SER cable.  
8          That routed out the load side of the Cutler 
9 Hammer circuit breaker and down through the meter 

10 enclosure and exited the lower -- if I remember 
11 correctly, I think it's the lower right-hand corner of 
12 the meter socket.
13     Q.   Thanks, sir.  Have you ever designed a meter 
14 panel?
15     A.   No, sir, I have not.
16     Q.   Have you ever participated in the manufacture 
17 of a meter panel?
18     A.   No, sir.
19     Q.   Have you ever participated in the assembly of 
20 a meter panel?
21     A.   With regard to manufacturing?  
22     Q.   Yes, sir.  
23     A.   No, sir.
24     Q.   Okay.  Have you ever designed a circuit 
25 breaker?

50
1     A.   No, sir.
2     Q.   Have you ever participated in the 
3 manufacturing or assembly of a circuit breaker?
4     A.   No, sir, I have not.
5     Q.   Have you ever installed a meter panel on a 
6 home?
7     A.   Yes, sir, I have.
8     Q.   How many times?
9     A.   Let's see three times.

10     Q.   Was that through an employment that you had?
11     A.   No, sir.
12     Q.   Okay.  Personal installations?
13     A.   That's correct.
14     Q.   For your own home?
15     A.   Yes, sir.
16     Q.   All three times?
17     A.   Two times for homes and once for one of my 
18 children.
19     Q.   Are these new constructions?
20     A.   Upgrades on two and new on one.
21     Q.   And what brand meter panel did you use?
22     A.   I don't recall.
23     Q.   When did you do these?
24     A.   The most recent was 2006 when we upgraded the 
25 service in Cheshire.  The other two, one was in the -- 

51
1 sometime in the late eighties and one in the nineties.
2     Q.   Okay.  Are you going to be offering any 
3 opinions in this case that the subject meter panel is 
4 defective in design?
5     A.   No, sir.  
6     Q.   Are you going to be rendering any opinions 
7 that the subject meter panel in this case is defective 
8 or suffers from any manufacturing defect?
9     A.   No, sir.   

10     Q.   Do you hold yourself out as an expert in 
11 warnings or failure to warn or instruct?
12     A.   In certain instances, yes, sir, I am.
13     Q.   In this case, are you going to be offering 
14 any opinions on a failure to warn with respect to the 
15 subject meter panel?
16     A.   No, sir.
17     Q.   In this case, are you going to be offering 
18 opinions with respect to a failure to instruct with 
19 respect to the subject meter panel?
20     A.   No, sir.
21     Q.   Turning your attention to the breaker that 
22 was installed in the subject meter panel, do you know 
23 what the type of breaker was?
24     A.   Yes, sir.
25     Q.   What was that?

52
1     A.   It was a Cutler Hammer -- well, an Eaton 
2 Cutler Hammer CSR style circuit breaker.
3     Q.   Okay.  In this case are you going to be 
4 rendering an opinion as to a defect in design of the 
5 Cutler Hammer CSR2200 circuit breaker?
6     A.   No, sir.
7     Q.   In this case are you going to be rendering 
8 opinions with respect to a manufacturing defect with 
9 respect to the subject CSR2200 breaker?

10     A.   No, sir.
11     Q.   In this case, are you going to be rendering 
12 any opinions with respect to a failure to warn or 
13 instruct with respect to the CSR2200 breaker?
14     A.   No, sir.
15     Q.   Do you have any opinions with respect to 
16 whether the installation of the subject meter panel 
17 was properly installed?
18     A.   Based on the, the remains that we were able 
19 to examine on January 31st, it appeared that it had 
20 been -- that the meter enclosure had been properly 
21 installed.
22     Q.   All right.  Do you have any criticisms as to 
23 the location of where the meter panel was located on 
24 the home at 75 Vista View Drive?
25     A.   No, sir, I do not.
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1     Q.   Okay, let's go back to Exhibit 79, paragraph 
2 1 on page 1.  On January 31st, 2011, it indicates that 
3 you spoke with Mr. Driscoll and, quote, other 
4 experts.  Who are the other experts?
5     A.   I don't know if we had a sign-in sheet there, 
6 but there were quite a few individuals that were 
7 there, including -- let's see, if I remember 
8 correctly, Jim Matthew from the Wright Group (ph).  I 
9 think Ron Parsons might have been there from the 

10 Wright Group.  Peter Davis was there.  I think Peter 
11 was with Valentine at the time.  And I think John 
12 Mulcahey might have been there from Nevco. 
13     Q.   Your Exhibit 28 contains a sign-in sheet 
14 which shows all the people that would have been 
15 present on January 31st of 2011.  Is that correct?
16     A.   That I don't recall.  I mean, there are 
17 several sign-in sheets there, but I thought the 
18 majority of them were from -- well, one of them was 
19 from the Connecticut Light & Power transformer test, 
20 but I thought the majority were from the Quali-
21 Tech....  There may be one other.  
22     Q.   At any of the site inspections that you 
23 attended at 75 Vista View Drive, were there 
24 representatives of Eaton Corporation present?
25     A.   Not that I recall.

54
1     Q.   Okay.  As a forensic engineer doing an 
2 electrical examination of the fire scene, is it 
3 important to attend the site of the fire, a site 
4 visit?   
5     A.   It depends on what, what remains after the 
6 fire.  But, you know, we would prefer to be there 
7 rather than not.
8     Q.   And why would you prefer to be there rather 
9 than not?

10     A.   To make a complete analysis.
11     Q.   Okay.  And when you say a complete analysis, 
12 look at all the electrical components and the full 
13 picture of what occurred at the home; is that correct?
14     A.   For an electrical analysis, yes, sir.
15     Q.   And if you are not able to do that, that may 
16 compromise your opinions or your ability to analyze 
17 the electrical system in a home or where there is a 
18 fire; is that correct?
19     A.   Depending upon documentation and remains.
20     Q.   And when you say depending upon documentation 
21 and remains, what do you mean?
22     A.   Well, in this case, we, we -- the overall 
23 group documented everything that was left including 
24 the circuit breaker panels, the Connecticut Light & 
25 Power insulation, the remains of the Connecticut Light 

55
1 & Power conduit run, the remains of the SER cable, and 
2 also the condition of the wall assembly and the area 
3 where the meter would have been -- the meter enclosure 
4 would have been mounted and residential wiring in that 
5 area.
6     Q.   When you say documented, what do you mean?  
7 Photographed?
8     A.   Photographed and reviewed and inspected.
9     Q.   Your report indicates that the fire origin 

10 was in the vicinity of the electrical service meter 
11 enclosure and the underground conductor conduit 
12 location.  Am I correct, sir, that you are going to 
13 rely on Mr. Driscoll with respect to the area of 
14 origin for this fire, his opinions?
15     A.   Yes, sir, I am.
16     Q.   Okay.  Your report, Exhibit 79, on page 1 
17 says that the area of origin is where the underground 
18 is in the vicinity of the electrical service meter.  
19 That's the meter panel that we have been talking 
20 about, correct?
21     A.   That's correct.
22     Q.   Okay.  And underground conductor conduit 
23 location.  What underground conductor and conduit 
24 location are you referring to?
25     A.   Well, previously I had identified that as a 

56
1 Connecticut Light & Power conduit that ran from the 
2 transformer to the meter enclosure.
3     Q.   Any other conduit in that area?
4     A.   If I remember correctly, there was an exit 
5 point for the, for the ground conductor that went over 
6 to the system ground.  But I don't recall there being 
7 any other conduit.  Telephone might have been in 
8 conduit, but again I don't recall it off the top of my 
9 head.

10     Q.   What you have described, the conduit that 
11 went from the CL&P transformer to the home, 
12 specifically to the meter panel, that's commonly 
13 referred to as the line side; is that correct?
14     A.   That would connect to the line side of the 
15 meter socket, yes, sir.
16     Q.   And going from the meter socket to -- into 
17 the home, is that called the load side?
18     A.   That's correct.
19     Q.   I'm just trying to get definitions straight 
20 so you and I can talk about what's line and what's 
21 load.  Do you understand what I'm talking about?
22     A.   Yes, sir.  
23     Q.   All right.  Your report, Exhibit 79, page 1 
24 in paragraph 1, talks about the underground conductor 
25 conduit.  I asked you what that included and you 
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1 described the line side conductor that went from 
2 CL&P's transformer to the meter panel; is that right?
3     A.   That's correct.
4     Q.   Does it also include the load side conduit 
5 that went from the meter panel into the home?
6     A.   Our examination included that, but the 
7 identification of where the electrical fault activity 
8 was in the area of origin of the fire was in the 
9 vicinity of the -- we had the meter socket in -- up to 

10 that conduit.  So with regard to the SER cable, the 
11 SER cable was included in the analysis.  
12          But as far as the preliminary analysis of 
13 identifying where the fire origin was, the fire origin 
14 was identified more internal to the meter enclosure 
15 and the conductors coming out of that underground 
16 conduit.
17          MR. BARTON:  Move to strike the narrative and 
18     nonresponsive portion of the witness's answer.
19 BY MR. BARTON:  
20     Q.   My question was, The underground conductor 
21 conduit that you identified -- 
22     A.   Yes, sir.
23     Q.   -- in your report as being within the 
24 vicinity of this fire origin, does that also include 
25 the load side cable that goes from the meter panel 

58
1 into the home?  
2          If the answer is no, I'll ask a different 
3 question.  If the answer is yes, I'll ask a different 
4 question as well.  
5          But that's all I'm looking for:  Does that 
6 area of origin where you are talking about the 
7 underground conductor conduit, does that include what 
8 you are describing as the SER cable, or otherwise 
9 known as the load line, that goes from the meter panel 

10 into the home? 
11     A.   The underground conductor conduit does not 
12 include the SER cable.
13     Q.   Thank you.  Do you believe the SER cable was 
14 outside the area of origin for this home -- this 
15 fire?  Excuse me.  
16     A.   No, sir.
17     Q.   So the SER cable was within the area of 
18 origin; is that correct?
19     A.   Yes, sir.
20     Q.   And does SER stand for something?
21     A.   Yes, it does.  It is a service entrance cable 
22 with an additional conductor added to it to comply 
23 with the National Electrical Code requirement for 
24 separation of neutral and ground conductors.
25     Q.   And am I correct that the SER cable, we'll 

59
1 say that it begins on the load side of the breaker 
2 within the meter panel and then travels into the home 
3 and ends at the breaker box.  Is that an accurate 
4 description of what the SER cable would comprise of?
5     A.   Yes, sir.
6     Q.   Is there any code requirements on how long 
7 the SER cable should be or can be?
8     A.   No, sir.
9     Q.   Okay.  Do you know how long the SER cable was 

10 at 75 Vista View Drive?
11     A.   No, sir, I do not.
12     Q.   Were there portions of the SER cable that 
13 were missing when you conducted your investigation on 
14 January 31st, 2011?
15     A.   Yes, sir.
16     Q.   Okay.  How many feet or inches of the SER 
17 cable was missing?
18     A.   It would be the distance from the bottom of 
19 the meter enclosure to the bottom side of the circuit 
20 breaker within the meter enclosure.
21     Q.   Let me see if I understand what you just 
22 said.  So the only portion of the SER cable that was 
23 missing when you did your examination on January 31st, 
24 2011, was the section that went from the load side of 
25 the breaker inside the meter panel to where it exited 

60
1 the meter panel; is that correct?
2     A.   Yes, sir, that's correct.
3     Q.   Okay.  So there was still a portion of the 
4 SER cable that went from the meter panel all the way 
5 down and into the home; is that correct?
6     A.   Well, from the remains of that SER cable was 
7 what was left from the bottom of the meter enclosure 
8 to the top of the circuit breaker panel in the 
9 basement. 

10     Q.   Now, as part of your investigation into this 
11 case, did you speak with any witnesses?
12     A.   No, sir.
13     Q.   Have you reviewed any depositions in this 
14 case?
15     A.   Yes, sir, I did.
16     Q.   What depositions have you reviewed?
17     A.   Off the top of my head, I don't recall.
18     Q.   Is there a reason why the depositions are not 
19 contained within the file that you brought here 
20 today?  Or are they?
21     A.   I might have -- I must have forgotten to 
22 bring them with me because -- 
23          MR. ROSSI:  There was a transcript.  I saw 
24     it.
25          THE WITNESS:  Was there a transcript?  
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1          MR. BARTON:  Would you take that out too.  
2          MR. ROSSI:  I'm sorry.
3          THE WITNESS:  I'm sorry.  There we go.
4          MR. BARTON:  All right, let's mark this.
5          (Whereupon, Exhibit No. 84 was marked for 
6     identification.)
7     Q.   Before we go on with these questions, is 
8 there anything else that you have in your attache case 
9 that contains documents pertaining to 75 Vista View 

10 Drive? 
11     A.   No, sir.  
12     Q.   Okay.  Can you see Exhibit 84 -- I've marked 
13 the deposition of Jeff Johnson as Exhibit 84; is that 
14 correct, sir?
15     A.   Yes, sir.
16     Q.   All right.  And you have just presented this 
17 to me.  Are there any other depositions other than 
18 Mr. Johnson that you have reviewed?
19     A.   Not that I recall.
20     Q.   The highlighting that appears on Exhibit 84, 
21 is that your highlighting?
22     A.   May I see that?  
23     Q.   Sure.  
24     A.   Yes, sir, that's my highlighting.
25     Q.   And did you highlight things you found 

62
1 important?  Is there some reason why you highlighted 
2 these items?
3     A.   Oftentimes just to expedite my reading, I'll 
4 go through as I -- I'll highlight as I go through.
5     Q.   When did you receive Mr. Johnson's 
6 deposition?
7     A.   Is there a date in the upper -- where I sign 
8 the upper right-hand corner there?  
9     Q.   No, there is not.  

10     A.   I don't recall.  Sometime after it was taken.
11     Q.   Was it after your November 12, 2012, report?
12     A.   I don't believe so.
13     Q.   Was it in the past three or four weeks; do 
14 you know?
15     A.   No, sir, I, I don't recall.
16     Q.   How did you get Exhibit 84?  How did you get 
17 the deposition of Jeff Johnson?
18     A.   I don't know if we -- we might have -- may I 
19 see that for a second.  We might have gotten that 
20 through, through Attorney Rossi. 
21     Q.   Okay.  Was it transmitted to you via e-mail?  
22 It looks to be an electronic copy.  
23     A.   I don't know.  I can't say.  If this came in 
24 with the number that is on the side, that would have 
25 been put on my by secretary.  So as far as I know, you 

63
1 know, Cathy received it.
2     Q.   That's your secretary?
3     A.   That's my secretary.  And she would have put 
4 it in the file.
5     Q.   Do you know how your secretary Cathy received 
6 Exhibit 84?
7     A.   No, sir, I don't.
8     Q.   Do you know when she received Exhibit 84?
9     A.   No, sir, I don't.

10     Q.   But you believe it came from Mr. Rossi or 
11 somebody at the law firm of Cozen O'Connor?
12     A.   I would believe so, yes, sir.
13     Q.   And you do not recall whether you received 
14 this before your final report of November 12, 2012?  
15 Is that right?
16     A.   That's correct.
17     Q.   When did you do the highlighting that appears 
18 on Exhibit 84?
19     A.   When I reviewed it.
20     Q.   When did you review it?
21     A.   Again, I don't recall.
22     Q.   So you don't know when you reviewed this and 
23 you don't know when you received this.  Is that right?
24     A.   That's correct.
25     Q.   Okay.

64
1     A.   But that's my signature up on top.  My 
2 initials JAC, that indicates that I signed it.  
3 Usually I date it.  And I just didn't date it when I 
4 completed the review process.
5     Q.   When you came here today, was this contained 
6 within the file materials we have in front of us, 
7 Exhibit 82 and Exhibit 81?
8     A.   I think it might have just been in my 
9 attache.

10     Q.   You think it was or do you know it was?
11     A.   Well, when I took the file out of my attache 
12 this morning and handed the manila envelope to -- or 
13 the manila file to Attorney Rossi, that was not in 
14 there.  So it either fell out when I put everything in 
15 the attache last night or it, you know, it was 
16 separate.  I just don't recall.
17     Q.   Okay.  Did you review Exhibit 84, the 
18 deposition of Jeff Johnson, with Mr. Rossi this 
19 morning? 
20     A.   No, sir.
21     Q.   And there is nothing else in your attache 
22 case that pertains to this case; is that right?
23     A.   That's correct.
24     Q.   Other than Mr. Johnson's deposition that you 
25 reviewed on an unknown date, who else -- what other 
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1 depositions have you reviewed, any?
2     A.   None that I can recall.
3     Q.   All right.  So you have spoken with no 
4 witnesses and you reviewed only Mr. Johnson's 
5 deposition.  Is that a fair summary?
6     A.   That's correct.
7     Q.   Have you examined an exemplar of the meter 
8 panel, a CMBX B-200 BTS, that is involved in this 
9 case?

10     A.   Yes, sir, I have.
11     Q.   When did you examine the exemplar meter 
12 panel?
13     A.   Let's see.  If I remember correctly, it would 
14 have been just prior to writing the report.
15     Q.   And when you say just prior to writing the 
16 report, when was that?
17     A.   If I remember correctly, sometime around 
18 November 1st or in the area between November 1st and 
19 November 12th.
20     Q.   And how did you acquire the exemplar meter 
21 panel?
22     A.   Let's see.  The exemplar meter panel I 
23 received from a colleague.
24     Q.   The name of the colleague?
25     A.   Don Galler.

66
1     Q.   And where does Mr. Galler work?
2     A.   He works at MIT.
3     Q.   Do you know how Mr. Don Galler obtained the 
4 subject meter panel?
5     A.   No, sir, I don't.
6     Q.   You don't know where he purchased it from or 
7 if he just had it on hand?
8     A.   No, sir, I don't.
9     Q.   Okay.  What is your relationship with 

10 Mr. Galler?
11     A.   We are colleagues.  We work sometimes on the 
12 same assignment.  In the last 5 to 10 years, we've, 
13 we've been on the same side and sometimes we've been 
14 on opposing sides.
15     Q.   Okay.  What does he do at MIT?
16     A.   If I remember correctly, he runs the scanning 
17 electron microscope and the metallurgy lab.
18     Q.   Okay.  So the subject -- or I'm sorry, not 
19 the subject.  The exemplar meter panel that you 
20 received came from Mr. Don Galler sometime between 
21 November 1 of 2012 and November 12 of 2012; is that 
22 correct?
23     A.   As I remember, yes, sir.
24     Q.   Okay.  Did Mr. Galler send you an invoice for 
25 the exemplar meter panel?

67
1     A.   I don't believe so.
2     Q.   Have you paid for the exemplar meter panel?
3     A.   No, sir, not -- 
4     Q.   So he gifted this meter panel to you?
5     A.   As far as I know, sir, yes, sir.
6     Q.   Do you still have this exemplar meter panel?
7     A.   Yes, sir, I do.
8     Q.   Is it in your office or facility?
9     A.   No, sir.

10     Q.   Where is it?
11     A.   It's in my car.
12     Q.   Today?
13     A.   Yes, sir.
14     Q.   Why is it in your car?
15     A.   In case we needed to look at one, I brought 
16 one with me.
17     Q.   Okay.  Do you have any documents that show 
18 when this exemplar meter panel was transmitted to you?
19     A.   No, sir, I don't believe I do.
20     Q.   How did Mr. Galler know you wanted an 
21 exemplar meter panel?  If you know.  Did you request 
22 it from him?  
23     A.   I don't believe that I did request it from 
24 him.  I think it, I think it came through Attorney 
25 Rossi.   

68
1     Q.   Were you given any advanced notice that a 
2 meter panel was going to be delivered to your office 
3 from anyone or did one day it just appear?
4     A.   Do you have to -- 
5     Q.   No, you can answer the question and then 
6 we'll take a break.  
7     A.   If I remember correctly, we received a call 
8 that there was going to be a meter panel and a few 
9 circuit breakers arriving.

10     Q.   Okay.  Had you requested that a meter panel 
11 and a few circuit breakers come to your office?
12     A.   No, sir, I had not.
13          MR. BARTON:  Let's go ahead and take a break 
14     so we can change the tape.
15          THE VIDEOGRAPHER:  This concludes videotape 
16     number 1.  Going off record, 11:19 a.m.
17          (Briefly off the record, as a break is 
18     taken.)
19          THE VIDEOGRAPHER:  We're back on record.  
20     This marks the beginning of videotape number 2, 
21     11:29 a.m.
22 BY MR. BARTON:  
23     Q.   Mr. Cristino, did you rely on Exhibit 84, the 
24 deposition of Jeff Johnson, in formulating your 
25 opinions that we have in your expert report?

Case 3:11-cv-01741-CSH   Document 37-1   Filed 04/19/13   Page 18 of 89

www.goreperry.com


aac8a3d7-faac-4373-93ca-73a52f7a8c43

Joe Cristino
Ace American Insurance Company v. Eaton Electrical, Inc. 12/20/2012

FAX 314-241-5070 314-241-6750 www.goreperry.com
Gore Perry Reporting and Video

18 (Pages 69 to 72)

69
1     A.   Only with regard to the verifying what my 
2 initial opinions were as to how the meter enclosure 
3 was laid out.
4     Q.   Okay.  In terms of the design of the meter 
5 panel?
6     A.   The internal component layout.
7     Q.   And you utilized Mr. Johnson's deposition for 
8 that; is that correct?  In part.  
9     A.   In part, yes, sir.

10     Q.   If we look at page 1 of Exhibit 79, the third 
11 full paragraph, it says:  This report is based on the 
12 January 31st site examination.
13          That's the examination where I discussed 
14 where you reviewed the home with Mr. Driscoll; is that 
15 correct?
16     A.   That's correct.
17     Q.   Subsequent examinations.  And my question is, 
18 What subsequent examinations are you referring to?
19     A.   Well, that's one complete thought.  
20 Subsequent examinations and testing....
21     Q.   So the subsequent examinations and testing, 
22 you are referring to, then, are those that were done 
23 at CL&P's facility?  Is that correct?
24     A.   Yeah.  And then also in Quali-Tech 
25 Laboratories.

70
1     Q.   How many examinations and -- how many 
2 examinations occurred at CL&P's facility?
3     A.   Let's see.  We -- one day the examination 
4 included -- 
5     Q.   I just want to know how many examinations.  
6     A.   Well, one examination at the CL&P facility, 
7 Freight Street.
8     Q.   And what was examined at CL&P?  Was it the 
9 transformer?

10     A.   Panama transformer, yes, sir.
11     Q.   And all of the testing that was done at CL&P 
12 was involving that pad-mounted transformer; is that 
13 correct?
14     A.   That's correct.
15     Q.   There was no testing and examinations done at 
16 CL&P of the meter panel, its breaker, or any of its 
17 conduit; is that correct?
18     A.   That's correct.
19     Q.   The third item you have listed is QualTech 
20 Laboratories -- or Quali-Tech (Q-U-A-L-I capital 
21 T-E-C-H) Laboratories in Meriden, Connecticut.  What 
22 examinations and testing were performed at Quali-Tech 
23 Laboratories?   
24     A.   Well, as I mentioned before, we were at 
25 Quali-Tech twice.  The first time the testing was, was 

71
1 best characterized as nondestructive.  All the parties 
2 that were involved, including Connecticut Light & 
3 Power, a representative from Eaton Corporation -- 
4 yeah, if you look at the sign-in sheet, there are 
5 several parties that were represented, including I 
6 think Milbank was there.
7     Q.   Okay.  What was tested at Quali-Tech 
8 Laboratories on the first day of examination?
9     A.   Well, it was more examination than testing.

10     Q.   Okay.  What was examined on the first day 
11 while you were at Quali-Tech Laboratories?
12     A.   The meter socket, the meter enclosure 
13 complete.
14     Q.   Okay, the complete meter panel?
15     A.   Yes, sir.  
16     Q.   All right.  What was examined on the second 
17 day of testing and examination at Quali-Tech?
18     A.   Well, the same components that were examined 
19 during the first examination in March were then more 
20 closely examined and subjected to both optical and 
21 scanning electron microscopy in September 2012.
22     Q.   So is it your testimony that in September of 
23 2102 the entire meter panel was also present at 
24 Quali-Tech for examination?
25     A.   Yes, sir.

72
1     Q.   Was there ever an examination where the only 
2 artifact present was the breaker that was inside the 
3 meter panel? 
4     A.   Not that I recall.  I believe that the entire 
5 panel was there during the September examination.  I 
6 don't remember there being -- I mean, we may have 
7 focused on the circuit breaker and its mounting, but I 
8 don't believe that that was the only device that was 
9 at Quali-Tech.

10     Q.   At some point in time did someone remove the 
11 circuit breaker from the meter panel?
12     A.   Yes, sir.
13     Q.   And who was that?
14     A.   It would have been me, Mr. Sabo from Quali-
15 Tech.  And I don't remember the exact individuals, but 
16 there were probably two or three of us that were 
17 working together to -- I think it's important to note 
18 that the circuit breaker was friable by the time we 
19 got a chance to examine it.  So I had lost most of the 
20 resins in its composition.  So it was very, very 
21 fragile.  So it took more than just two hands to 
22 remove it from the panel.
23     Q.   When you removed the breaker from the panel, 
24 was there any representative of Eaton present?
25     A.   Yes, sir.
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1     Q.   Who was that?
2     A.   If I remember correctly, there was.  I would 
3 have to check and see what the -- 
4     Q.   Let me get there another day.  Did you remove 
5 the breaker from the panel during the first 
6 examination that took place at Quali-Tech?
7     A.   I don't believe that we did.
8     Q.   Did you remove the breaker from the panel 
9 during the second examination that took place at 

10 Quali-Tech?
11     A.   I believe we did at that point.
12     Q.   Did you videotape the removal of the breaker 
13 from the meter panel?
14     A.   No, sir.
15     Q.   Did you prepare any videotapes of any of the 
16 artifacts in this case?
17     A.   No, sir, I did not.
18     Q.   Have we completely covered all of the items 
19 with respect to the examinations and testing you did 
20 at Quali-Tech Laboratories?  
21          And I'm going to get into all the photographs 
22 and details in a moment.  I just want to have an 
23 overview of what you actually relied on in your 
24 opinion, sir.  So when you say Quali-Tech 
25 Laboratories, have we covered the two inspections of 

74
1 the meter panel and the breaker?  Is that it?
2     A.   At Quali-Tech.
3     Q.   Yes?
4     A.   Yes, sir.
5     Q.   Okay, the next item you listed as being the 
6 -- as reviewing in support of your opinions are 
7 material provided by Eaton Corporation.  What 
8 material?
9     A.   I would have to go through the file.  There 

10 is quite an extensive amount of information that Eaton 
11 provided and --
12     Q.   Would I be correct in saying that it is the 
13 documents that are contained within your file that we 
14 see in Exhibit 82 and in group Exhibit 81?
15     A.   That's correct.
16     Q.   Okay.  And when I looked at this briefly 
17 before your deposition today, I saw in there several 
18 documents that were produced in discovery in this 
19 case.  Is that also your understanding?
20     A.   Yes, sir.
21     Q.   Were there any documents that you received 
22 from Eaton Corporation directly through a 
23 representative of Eaton outside of the litigation?
24     A.   No, sir.
25     Q.   Okay.  Did you receive any Eaton documents 

75
1 from any other entity other than I believe Mr. Rossi 
2 would have provided our discovery to you?  Do you 
3 understand my question?  Did you surf the Net and 
4 download anything?  Did you get anything from 
5 Mr. Galler?
6     A.   We received some information from Mr. Morales 
7 during the first Quali-Tech examination.  And I 
8 believe he was able to come upon that by surfing the 
9 Internet.

10     Q.   Okay.  And that information is contained 
11 within your file; is that correct?
12     A.   Yeah.
13     Q.   Okay.  And does that comprise generally the 
14 material provided by Eaton Corporation that you 
15 reference on page 1 of Exhibit 79?
16     A.   Yes, sir.
17     Q.   All right.  It also goes on to say 
18 discussions with fire investigator Driscoll as the 
19 basis of your opinions.  Are those the discussions you 
20 had throughout the investigation?
21     A.   Yes, sir.
22     Q.   Okay.  Have you spoken with Mr. Driscoll 
23 since his deposition was taken?
24     A.   No, sir, I have not.   
25     Q.   Okay.  Am I correct that you have not 

76
1 reviewed any of the Fire Marshal's reports in this 
2 case?     
3     A.   I believe that's correct.  I didn't see it in 
4 our file so there's a -- it's most probable I haven't 
5 seen it if it's not in the file.
6     Q.   And previously you told me you didn't speak 
7 with any witnesses either?
8     A.   That's correct.   
9     Q.   Have we covered the extent of the material 

10 and information generally speaking, that you relied on 
11 in preparing the November 12, 2012, report?
12     A.   Well, there is one more thing and it really 
13 was included in general terms under examinations.  
14 When we were at Connecticut Light & Power, we 
15 requested a sample of oil.
16     Q.   Um-uh.  
17     A.   The testing that took place at the 
18 Connecticut Light & Power facility included specific 
19 electrical tests on the transformer, but in addition 
20 to that, they performed a dielectric test on the 
21 insulating oil within the transformer.  
22          And following that, that session, or in the 
23 course of that session they drew oil for me and 
24 provided me with a sample of oil that we subsequently 
25 sent to Doble Engineering in Watertown, Massachusetts, 
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1 for analysis.   
2     Q.   Do you believe the transformer -- pad-mounted 
3 transformer -- I believe it's 968.  Maybe I'm wrong on 
4 that number.  But the pad-mounted transformer that 
5 supplied power to 75 Vista View Drive, do you believe 
6 that its failure caused or contributed to cause the 
7 fire?
8     A.   No, sir.
9     Q.   Do you know what caused -- well, let me ask a 

10 better question.  How many breakers are there in that 
11 pad-mounted transformer, if you know?
12     A.   One.
13     Q.   Okay.  After the fire, what was the status of 
14 that breaker?
15     A.   It appeared that the breaker was in the 
16 tripped position.
17     Q.   Okay.  Do you know what caused that breaker 
18 to be in the tripped position?
19     A.   I can provide what I would consider to be an 
20 educated opinion on that.
21     Q.   Okay.  And what is an educated opinion?
22     A.   Well, it would be based on the facts that 
23 there was a short circuit in the line side conductors 
24 at the meter socket enclosure and that that circuit 
25 breaker is intended to operate for short circuit and 

78
1 overload conditions.  My opinion is that that circuit 
2 breaker is what de-energized the fault at 75 Vista 
3 View.     
4     Q.   Okay.  And if I understand what you are 
5 saying is that the transformer -- I'm sorry, the 
6 breaker inside the transformer is designed to trip 
7 when it senses an electrical fault downstream of its 
8 location.  Is that correct?
9     A.   That's correct.

10     Q.   And you understand what I mean by downstream, 
11 right?
12     A.   Yes, sir.
13     Q.   Downstream of the transformer would be the 
14 meter panel and the home itself, right?
15     A.   That's correct.
16     Q.   Okay.  And upstream of the transformer would 
17 be the utility lines going back to the utility, 
18 correct?
19     A.   That's correct.
20     Q.   Do you know the rating of the circuit breaker 
21 that was inside the transformer?
22     A.   No, sir, I do not.
23     Q.   But it's your educated opinion that whatever 
24 that rating was for that transformer, that it would 
25 trip when it sensed an electrical arc or fault inside 

79
1 the meter panel?
2     A.   Of sufficient duration and intensity, yes.
3     Q.   Okay.  And what is the sufficiency of the 
4 duration and intensity required to trip the breaker of 
5 the transformer?
6     A.   If I remember correctly, that was a 25 KVA 
7 transformer.  So a 25 KVA transformer at 120 volts 
8 would provide approximately -- let's see -- 
9 approximately 200 amps of full load current. 

10          Depending upon the characteristic of the 
11 breaker, it would typically trip it 250 percent at 
12 approximately 10 seconds.  So a fault of -- what would 
13 that be?  200 would be 500 amps, approximately 500 
14 amps at 10 seconds.  And that goes exponentially 
15 upward at shorter time and higher current values.
16     Q.   Okay.  Do you believe the fault occurred 
17 inside the meter panel that was in excess of 500 amps 
18 and lasted for longer than 10 seconds?
19     A.   In my opinion, based on the damage that we 
20 see, the fault, the fault was of sufficient intensity 
21 and duration to cause that circuit breaker to trip.  I 
22 can't identify where that would be on the curve.  
23          The characteristics for that circuit breaker 
24 operation are along a curve, not just a specific 
25 point, so the point that I gave you of 10 seconds at 

80
1 250 percent would be a point on the curve.  
2          If I remember correctly, most of those 
3 circuit breaker curves start somewhere around 1,000 
4 seconds or more.  So the breaker could start to trip 
5 at, say, 110 percent at 1,000 seconds or more.  And at 
6 a point of, say, 500 or 1,000 percent of its rating, 
7 it may trip in as quickly as 10 cycles depending upon 
8 the characteristic of that, of that circuit breaker.  
9 So anywhere in that, in that range would be the 

10 duration of the fault within that, that panel.
11     Q.   Can you tell me what the characteristics of 
12 the breaker inside the pad-mounted transformer are?
13     A.   No, sir, I cannot.
14     Q.   Do you need to know the characteristics of 
15 that breaker inside the pad-mounted transformer to 
16 render an opinion as to what type of electrical 
17 activity would cause that transformer to trip?  And by 
18 type I mean duration and amount of amps.  
19     A.   No, sir.
20     Q.   Okay.  Is it your opinion that the electrical 
21 arc fault that occurred inside the meter panel, the 
22 subject meter panel at 75 Vista View Drive is what 
23 caused the breaker inside the transformer to trip?
24     A.   Yes, sir, it is.
25     Q.   Thank you.  And I take it, then, you believe 
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1 that that arc fault -- and we are talking about the 
2 arc fault in the vicinity of the breaker of the meter 
3 panel -- was of sufficient amperage and duration to 
4 cause a breaker inside that transformer, utility 
5 transformer, to trip.  Is that correct?
6     A.   That's correct.
7     Q.   Okay.  I draw your attention to page 2 of 
8 Exhibit 79.  There is a number of bullet points here.  
9 And, sir, I don't mean to jump around, but there are 

10 just a number that I want to address.  
11          Some you have just cited as facts such as 
12 this is a meter panel with a disconnect.  There is no 
13 dispute as to that.  I'm just going to ask you those 
14 points, so if at all you need to refer back, please 
15 let me know.  I'm not trying to confuse you by jumping 
16 around, okay?
17     A.   Very good.
18     Q.   But I'll do my best to go in order.  All 
19 right, I'd like to draw your attention to a bullet 
20 point number 2 on page 2 of Exhibit 79.  It says 
21 here:  The Cutler Hammer combination meter enclosure 
22 exhibited signs of electrical fault activity within 
23 its confines. 
24          What is the -- what are the signs of 
25 electrical fault activity?

82
1     A.   There, there were areas that were readily 
2 visible where the steel within the meter enclosure had 
3 melted.  
4          There was an area at the back of the meter 
5 enclosure where the steel had melted.  And there was 
6 actually -- initially, we were able to identify a hole 
7 that was blown, melted through the back of the panel 
8 where it would have been attached to the structure, to 
9 the residential structure of the home.  

10          There was a great deal of the aluminum 
11 conductors, both from Connecticut Light & Power and 
12 the SER cable, that were fragmented, melted, and 
13 missing.  There was a --
14     Q.   Let me just stop you there.  Do you attribute 
15 the fragmentation, the melting, and the missing to 
16 electrical fault activity?
17     A.   Yes, sir, I do.
18     Q.   Okay, go ahead.  So we have got -- and I 
19 don't mean to interrupt you, but I want to make sure I 
20 understand your response.  The electrical fault 
21 activity you observed was the erosion of the steel at 
22 the back of the meter panel from electrical arcing; is 
23 that correct?
24     A.   That's correct.
25     Q.   You have also described the melting,  

83
1 fragmentation, and missing aluminum conductors, which  
2 you also attribute to electrical fault activity; is 
3 that correct?
4     A.   That's correct.
5     Q.   These fragmented, melting, and missing 
6 aluminum conductors, were they load side or line side 
7 conductors or both?
8     A.   Both.
9     Q.   All right.  Please, sir, go on.  What other 

10 signs of electric fault activity did you observe 
11 within the confines of the meter panel?
12     A.   Well, I had said the mounting plate.  And 
13 this was very early on.  But we were able to identify 
14 that there was damage to the plate upon which the 
15 circuit breaker was mounted.
16     Q.   And when you say mounting plate, there is an 
17 elevated steel plate inside the meter panel upon which 
18 the breaker is attached; is that correct?
19     A.   That's correct.
20     Q.   Okay, go on, sir.  
21     A.   The load side connectors on the circuit 
22 breaker were, were severely damaged to the point of 
23 where if I remember correctly, the only thing that was 
24 left were the tabs coming out of the circuit breaker.  
25 So the lugs into which the SER cable conductors would 

84
1 have been inserted and connected were, were missing.  
2 They were destroyed in the electrical fault activity.
3     Q.   Okay.  The damaged load side conductors, you 
4 attribute that to electrical fault activity; is that 
5 correct?
6     A.   Yes, I do.
7     Q.   So they weren't attacked by fire or subject 
8 to melting from some other source.  These were 
9 directly attacked through electrical arc fault?

10     A.   Based on what, what was left in that panel, 
11 sir, I would say yes, that's correct.
12     Q.   Okay.
13     A.   Beyond that, I already mentioned the 
14 fragments because there were some fragments of the 
15 conductor strands that were welded into the -- if I 
16 remember correctly, I think it's the cover, the back 
17 side of the cover that went over the circuit breaker.  
18     Q.   When you say the back side of the cover, are 
19 you referring to a dead front that fits over the front 
20 of the breaker -- 
21     A.   Yes, sir.
22     Q.   -- that serves as a barrier between the 
23 internal wiring and the actual front cover itself?
24     A.   That's correct.
25     Q.   Okay.  Any other evidence or signs of 
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1 electrical fault activity within the confines of the 
2 meter panel?  
3     A.   The Connecticut Light & Power revenue meter 
4 was reduced to its -- to a portion of its component 
5 parts.  It appeared that this wasn't an older style 
6 electromechanical meter.  
7          It appeared to have been -- or what we saw 
8 appeared to have been the remains of an electronic 
9 type meter which would have had two copper bus bars  

10 around which electrical components would have been 
11 connected and to which printed circuit boards and a 
12 display would have been attached.
13     Q.   Do you believe there was electrical faulting 
14 within the electrical meter supplied by the power 
15 company?  
16     A.   No, sir, I do not.
17     Q.   All I'm asking about is electrical arcing 
18 activity or electrical fault activity within the 
19 confines of the meter panel.  Is there anything other 
20 than what we discussed?
21     A.   Well, I think it's significant in that the 
22 damage -- the heat produced by the electrical fault 
23 activity did -- 
24     Q.   We're going to get to fire patterns and 
25 melting in a little bit.  

86
1     A.   This isn't fire, though.
2          MR. ROSSI:  I don't think he's finished with 
3     his answer.
4          MR. BARTON:  I don't think so either.  I just 
5     want to make sure he's giving me an answer.
6 BY MR. BARTON:  
7     Q.   This is electrical fault activity is what 
8 you're describing.  
9     A.   And the heat generated by it.

10     Q.   Okay.
11     A.   Because in that scenario, the heat was 
12 extensive in the -- in the lower portion of the meter 
13 enclosure, which included the circuit breaker itself. 
14          The heat did extend up into the area of the 
15 meter socket.  And that's what I just wanted to point 
16 out.  And you will see in -- I think we have got one 
17 or two photographs in the report that show the remains 
18 of the meter itself.  And that was significant in that 
19 the damage was -- did not have electrical fault 
20 activity associated with it.
21     Q.   Okay.  And I think I understand your answer, 
22 but let me ask a couple of questions.  The actual 
23 meter itself, do you know the make, model, or brand of 
24 the meter?
25     A.   No, sir, I do not.

87
1     Q.   Have you examined an exemplar of the meter?
2     A.   No, sir, I do not.
3     Q.   And if I understand your testimony, it's your 
4 belief that the heat that was generated by the arc 
5 fault at the breaker in the subject meter panel was of 
6 such temperature and duration that that heat caused 
7 melting in the upper section of the meter panel to the 
8 meter itself.  Is that correct?
9     A.   No, sir.

10     Q.   Okay.  Explain to me how the heat from the 
11 electrical arcing activity at the breaker, how that 
12 caused melting to the meter?
13     A.   Well -- 
14     Q.   Or if it didn't, then I'm totally confused at 
15 what you just said.  
16     A.   The arc activity that we were able to see the 
17 resulting signs of -- this is during our initial 
18 examination on January 31st.  What we were able to 
19 determine at that point was that there was a 
20 sufficient amount of steel that was lost in the 
21 event.  
22          Knowing that steel melts at 2,500 degrees, 
23 approximately, and that aluminum melts at 1,200 
24 degrees Fahrenheit, we, we had an electrical event at 
25 the back side of the circuit breaker that melted the 

88
1 steel upon which the circuit breaker was mounted, was 
2 of sufficient intensity and duration to be able to 
3 expand and melt a hole through the back of the panel, 
4 again, the steel panel, but in addition to that expand 
5 sideways.  
6          And in doing so, in expanding sideways, it 
7 attacked the Connecticut Light & Power aluminum 
8 conductors that came up.  You facing the panel, it  
9 would be up at the left side of the panel.  That heat 

10 and electrical fault activity expanded onto those 
11 aluminum conductors.  
12          And that was a -- that was the next phase of 
13 the fault activity.  Because there was a fault at the 
14 circuit breaker, there was melting of the steel, the 
15 two steel components that -- you know, in close 
16 proximity to the circuit breaker, there was an 
17 expansion of that electrical plasma, the fault arc to 
18 the side that then included the Connecticut Light & 
19 Power aluminum cables.  
20          And at that point the aluminum began 
21 vaporizing and burning back towards the transformer, 
22 which would have been at the bottom of the -- the 
23 transformer feed would have been from the bottom of 
24 the panel.  
25          What was in that common compartment were both 
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1 the Connecticut Light & Power underground conductors 
2 and the SER cable.  And that's where we had this large 
3 electrical fault that was working its way towards the 
4 bottom of the panel, the heat of which was going up 
5 through the holes.
6          And the steel barrier that was above the 
7 circuit breaker had holes for penetrations for the two 
8 factory installed copper conductors between the load 
9 side of the meter socket and the line side of the 

10 circuit breaker.  
11          And in addition to that, on the left side 
12 facing the circuit breaker panel or the -- yeah, the 
13 circuit breaker and the meter socket, there was 
14 another small chase, another opening that was cut 
15 through that barrier plate through which the 
16 Connecticut Light & Power aluminum conductors were 
17 routed.  
18          And what we found and you can see in the 
19 photographs:  Those were still in a U-shaped 
20 configuration melted off in the area of that steel 
21 plate.  So that is -- you know, that explains how the 
22 fault initiated, expanded, and then eventually as 
23 those aluminum conductors within the enclosure 
24 vaporized and were damaged caused a circuit breaker to 
25 trip down at the pad-mounted transformer.

90
1     Q.   Okay.  Which brings me back to my original 
2 question:  Is it your testimony that the arc faulting 
3 in the bottom portion of the meter panel created 
4 sufficient heat that then transferred up to the top 
5 portion of the meter panel and melted the meter? 
6          Remember, we're talking about the electrical 
7 activity that you have identified.  And you told me 
8 the melted meter is evidence of electrical arc 
9 activity, electrical fault activity.  And I'm trying 

10 to get to how you came to that conclusion.  
11     A.   That's, that's correct.  
12     Q.   Okay.
13     A.   I mean, we've got an enclosed -- basically, 
14 we've got an enclosed enclosure.  You have a six-sided 
15 box with a metal plate three-quarters of the way up 
16 that has penetrations in it.  
17          So as the heat -- and that's the point that I 
18 was trying to make before, was that it was the heat 
19 from the electrical arc activity that caused the 
20 damage in the upper portion, you know, the upper 
21 compartment if we call it that.
22          Because there weren't any signs of electrical 
23 fault activity in that upper portion, but there 
24 appeared to be, you know, significant signs of heat 
25 damage.  We lost the insulation, the printer circuit 

91
1 boards, the -- that style of meter, based on, you 
2 know, my experience and the remains that we found at 
3 the scene -- those revenue meters of that style and 
4 class typically don't come with glass globes as the 
5 older meters.  
6          Typically there is a Plexiglass or Lexan or 
7 some, some form of plastic cover.  The glass or the 
8 globe on the front of it is some form of plastic.  And 
9 we lost all of that, including the principal circuit 

10 boards and a majority of the wiring.
11     Q.   And I appreciate that.  The material that 
12 makes up the meter panel that could be melted or 
13 consumed by fire was melted or consumed by fire; is 
14 that correct?
15     A.   That's correct. 
16     Q.   Okay.  How do you differentiate between 
17 whether that was attacked by fire as opposed to 
18 exposed to ambient heat from an arc fault in a lower 
19 compartment?
20     A.   The difference between the temperatures of 
21 what a fire could do in free air versus what an 
22 electrical fault could do.  
23          I mean, you could burn that house to the 
24 ground and not have a fire of sufficient intensity to 
25 cause a short circuit in the circuit breaker that 

92
1 would respond the way that it did.  
2          In other words, the way the enclosure is 
3 manufactured, as you had said, you had the mounting 
4 plate on the inside with the panel.  It has to do with 
5 temperature and duration in this case.  And there 
6 isn't a way to get a house fire up hot enough to be 
7 able to melt the steel.
8     Q.   And I'm not asking you about the inside of 
9 the meter panel.  Again, let's talk about the -- what 

10 you called the revenue meter.  
11     A.   Yes, sir.   
12     Q.   We all have them on our house.  They are 
13 glass meters that extend out of the meter panel.  
14 Would you agree with that?
15     A.   Yes, sir.
16     Q.   Okay.  And I thought your original testimony 
17 was that the arcing within the lower portion of the 
18 meter panel was of such duration and heat that it 
19 allowed temperatures to reach a specific degree that 
20 caused the meter panel in the upper portion, the globe 
21 that you described, to melt.  
22          MR. ROSSI:  You said the meter panel.  You 
23     didn't mean that.  You meant the meter.
24          MR. BARTON:  Excuse me.  
25 BY MR. BARTON:  
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1     Q.   The meter, the revenue meter to melt.  Is 
2 that right?
3     A.   Well, the revenue meter to sustain damage.  I 
4 mean, it was -- the load temperature components were 
5 destroyed in that meter.
6     Q.   I understand, but I'm trying to figure out 
7 how you tell when you have -- when you examined the 
8 remnants of the meter, what was left?
9     A.   The copper bars and the ends of the bars that 

10 were in the meter socket.
11     Q.   If the meter was to be consumed by fire, what 
12 would you expect to see left?
13     A.   In a house fire?  
14     Q.   In any fire.  
15     A.   Just a free burning fire.
16     Q.   A fire.  Would it be the same thing?
17     A.   It, it would be similar.
18     Q.   In what ways might it be different?
19     A.   Well, the fire required for that device to 
20 sustain or to exhibit the same amount of damage and 
21 the same characteristics of the damage that we saw, it 
22 would have had to be a fire that attacked that device 
23 from its front, in other words, a face-on fire.  
24          If the building had a fire set in front of 
25 it, you know, a hand-of-man type fire where someone 

94
1 set a fire in a barrel or on the ground in front of 
2 the meter enclosure and that extended up, that could 
3 damage the -- what you would call the glass, which is 
4 actually the plastic assembly, the plastic globe.  
5          But there would have been some different 
6 damage, at least in my experience.  Because we have 
7 seen some of these, these units come through both fire 
8 and, and failure.  And in my experience there would 
9 have been some copper left and the copper traces on 

10 the printed circuit boards.  
11          And the only copper that we saw here were 
12 some of the small copper conductors that came off of 
13 the bus bars.  We didn't see any of the traces from 
14 the printed circuit boards.
15          And typically if the meters are attacked by 
16 fire, in my experience that's what I would see.  There 
17 would be a fine wire with a little tab on it, maybe 
18 the size of a postage stamp or larger, that would have 
19 the copper traces or portions of the printed circuit 
20 board on it.
21     Q.   Fair enough.  What's the melt temperature of 
22 the plastic globe that the meter is made up of?
23     A.   I don't know.
24     Q.   And I'm correct that you don't know the make, 
25 model, or brand of the revenue meter that was 

95
1 installed at 75 Vista View Drive.  Is that correct?
2     A.   That's correct.  
3     Q.   How do you know it had a circuit board in it?
4     A.   Based on the, the construction of what was 
5 left.
6     Q.   Did you take the construction of what was 
7 left and talk to anybody at CL&P to find out what it 
8 would have looked like in a pristine state?
9     A.   No, sir.   

10     Q.   Have you reviewed any design schematics of 
11 the meter that would have been installed in the 
12 subject breaker panel?
13     A.   No, sir.
14     Q.   Are you just assuming that there was a 
15 circuit board inside that meeting?
16     A.   No, sir, it's not an assumption.  It's based 
17 on my knowledge of how electronic meters are built.
18     Q.   How was the electronic meter that was 
19 attached to 75 Vista View Drive built?
20     A.   With printed circuit boards inside.
21     Q.   And you based that on what information, sir?
22     A.   On my experience as an electrical engineer in 
23 the power industry for the last 40 years.
24     Q.   In your experience in the power industry for 
25 the last 40 years, have you ever seen a meter, a 

96
1 revenue meter did not have circuit boards?
2     A.   Yes, sir.   
3     Q.   Okay.  Do you know whether or not the meter 
4 at 75 Vista View Drive -- do you know this, sir -- had 
5 circuit boards or not?
6     A.   Do I know that it had circuit boards?  
7     Q.   Yes, one way or another.  If you know, I'll 
8 ask how.  If you don't, then you have answered my 
9 question.  

10     A.   Yes, I do know that it had circuit boards.
11     Q.   And how do you know that?  
12     A.   Based on the remains.  
13     Q.   What about the remains identified to you that 
14 they were circuit boards?
15     A.   There are two different styles of meters that 
16 are used as revenue meters for the electric utility 
17 industry in the United States.  One is called an 
18 electromechanical relay -- or electromechanical 
19 meter.  And the second is an electronic meter.  
20          An electromechanical meter is very easy to 
21 identify and differentiate from an electronic style 
22 meter in that it includes an aluminum disc that is 
23 approximately two and a half to three inches in 
24 diameter.  It has dual bearings on it.  It sits in a 
25 metal frame.  It has electromagnetic coils and 
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1 permanent magnet coils on it.  
2          It is -- the only, only description I could 
3 give that would be in layman's terms, I think, 
4 acceptable would be robust.  It's a very robust 
5 construction compared to the electronic meters which 
6 are built around two bus bars that connect from line 
7 to load, around which are small toroids.  Small 
8 toroids are wrapped to provide a current translation.  
9 In other words, 200 amperes through the meter into the 

10 house would represent some current output from the 
11 toroids.    
12          Those toroids are connected into printed 
13 circuit boards and electronic components.  Now that I 
14 can't -- I can't tell you exactly what components were 
15 there, microprocessors or transistors or any of the 
16 exact components.  That would vary by manufacturer, 
17 from General Electric to a Landis & Gyr to whomever 
18 meter would have been on the house.
19          And we never queried with Connecticut Light & 
20 Power as to whose meter would have been there, what 
21 the meter number was, or the style of the meter.  But 
22 based on the remains in the meter socket, I could say 
23 with a reasonable degree of engineering certainty that 
24 that was an electronic meter at that location.
25     Q.   So -- because you did not find any of the 

98
1 mechanical components that are required for a 
2 mechanical meter, you concluded that this was an 
3 electric meter; is that correct?
4     A.   No, I didn't find the components for an 
5 electricomechanical meter, electromechanical meter.
6     Q.   Okay. 
7     A.   So therefore I identify this as an electronic 
8 type meter.   
9     Q.   I want to draw your attention to Exhibit 79, 

10 page 2, and bullet number 3 -- I'm sorry, 4.  You talk 
11 about the underground PVC conduit that was routed from 
12 the CL&P pad mount transformer.  What is PVC conduit?
13     A.   That's polyvinyl chloride.  It's a plastic 
14 conduit that is commonly used for underground and 
15 sometimes above ground electrical applications.
16     Q.   All right.  And you indicate in this bullet 
17 point that it had been partially consumed.  Was it 
18 consumed all the way down to the ground level?
19     A.   We'd have to look at the photographs, but if 
20 I remember correctly, it was close to ground level.
21     Q.   Okay.  Did you examine any remnants of the 
22 PVC conduit?
23     A.   No, sir.
24     Q.   Okay, do you know if the cable or the conduit 
25 from the CL&P pad mount up to the meter panel had been 

99
1 exhumed or dug up in any way?
2     A.   If I remember correctly, it wasn't.
3     Q.   So it should be still there?
4     A.   It should still be on site.  
5     Q.   And on bullet point number 5 on page 2 of 
6 Exhibit 79, it says:  The SER cable, or service cable, 
7 that interconnected the Cutler Hammer meter enclosure 
8 with the main circuit breaker panel was consumed up to 
9 where it exited the meter enclosure.  

10          And I think you testified about this earlier, 
11 but what you are referring to there is that the SER 
12 cable is consumed within the meter panel itself, but 
13 remained from the point it exited the meter panel 
14 until it went into the home.  Is that correct?
15     A.   That amount of cable; that is correct.
16     Q.   Okay.  The last bullet point on page 2 of 
17 Exhibit 79 talks about the orientation of the switch 
18 on the breaker itself being a horizontal orientation.  
19 Do you have any criticisms of that orientation?
20     A.   The orientation?  
21     Q.   Yes.  
22     A.   No, sir.  I just didn't see any point to it, 
23 but....
24     Q.   When you say you didn't see any point to it, 
25 what do you mean?

100
1     A.   Well, given the application and the available 
2 space, from an engineering -- just pure electrical 
3 engineering analysis, I saw no reason to have a 
4 circuit breaker that had a toggle that went left to 
5 right when the entire panel was vertical and a 
6 standard up-for-on-and-down-for-off circuit breaker 
7 could be used.
8     Q.   Circuit breakers in meter panels, are you 
9 aware of any that have a vertical orientation, up/down 

10 as opposed to horizontal?
11     A.   Yes, sir.
12     Q.   Which ones?
13     A.   Which ones?  Well, Bryant, the old Bryant 
14 breakers -- mains were vertical orientation.  General 
15 Electric.  Square D still produces vertical 
16 orientation.   
17     Q.   Am I correct that you're identifying vertical 
18 orientation breakers?
19     A.   I'm identifying breakers that their toggle 
20 operations -- their toggles and their orientation from 
21 line to load is vertical.
22     Q.   And these are breakers that are used in meter 
23 panels, is; that correct?
24     A.   Let's see.  In meter panels.  I'm sorry.
25     Q.   And my point is -- let me just try to make 
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1 sure that I -- 
2     A.   Sure.
3     Q.   I understand that there are breakers outs 
4 there that have a vertical orientation in terms of the 
5 toggle switch as opposed to horizontal.  My question 
6 to you is:  Are you aware of any vertical orientation 
7 breakers that are used in meter panels -- that are 
8 specified for use in a meter panel or that are used in 
9 meter panels?  And if so, I would like to know which 

10 ones.  
11     A.   I can't answer that with any confidence.
12     Q.   Are you going to testify that the orientation 
13 of the breaker in the meter panel in any way caused or 
14 contributed to cause the fire at 75 Vista View Drive?
15     A.   No, sir.  
16     Q.   Okay.  Your report indicates that the circuit 
17 breaker was rated for 200 amperes with an interrupting 
18 rating of 2,200 amperes.  Where did you obtain that 
19 information?
20     A.   22,000.
21     Q.   22,000.  Excuse me.  
22     A.   That's okay.  If I remember correctly, that 
23 was from the -- I'm trying to think if that was 
24 information that we obtained through, through the spec 
25 sheet for the breaker.

102
1     Q.   Okay.  Are you going to testify that the 
2 interruption rating of the subject circuit breaker in 
3 any way caused or contributed to cause the fire at 75 
4 Vista View Drive?
5     A.   No, sir. 
6     Q.   Do you have any understanding as to whether 
7 or not the subject circuit breaker that was installed 
8 in the meter panel was in the tripped position or not?
9          MR. ROSSI:  At what time?

10 BY MR. BARTON:  
11     Q.   At any time after you examined -- when you 
12 examined the meter panel -- or I'm sorry, when you 
13 examined the breaker that was within the meter panel.  
14 Do you have any understanding if it was tripped or 
15 not?
16     A.   If I remember correctly, and again we would 
17 have to look at the photographs, I believe it was in 
18 the off position.  I don't believe that it was in the 
19 tripped position.  But we would have to look at the 
20 photographs.  
21          And there was so much damage to the internal 
22 components to the breaker and the fact that the entire 
23 enclosure was found on the ground, it had actually 
24 fallen off the house, that I don't, I don't remember 
25 giving any wait or any credence to the fact that -- 

103
1 you know, the position of the breaker being in either 
2 on or off position.
3     Q.   Okay.  So whether it's on, off, or tripped 
4 makes no difference to your opinions?
5     A.   That's correct.
6     Q.   Okay.  You mentioned that the meter panel was 
7 found on the ground; is that correct?
8     A.   As far as I know, yes, sir.
9     Q.   Was the meter panel on the ground -- do you 

10 know how the meter panel got to the ground?
11     A.   As I understand it, it fell from the building 
12 in the course of the fire.
13     Q.   Okay.  So you believe it fell after the fire 
14 ignited; is that correct?
15     A.   As I understand it, sir, yes.
16     Q.   Okay.  Do you know if it was on the ground 
17 before the fire ignited?
18     A.   No, sir, I do not.
19     Q.   I draw your attention to page 3 of Exhibit 
20 79.  Your first bullet point indicates that portions 
21 of the meter enclosures circuit breakers line side 
22 connections -- and those would again be coming from 
23 the utility; is that right?  The line side?
24     A.   Well, they would have been coming from the 
25 meter socket.

104
1     Q.   You are correct.  Just so we understand the   
2 line side, though, the line side goes from the 
3 transformer into the meter panel that goes up and 
4 around the meter panel on the inside and connects to 
5 the actual revenue meter itself; is that correct?  
6     A.   The socket for the meter.  
7     Q.   The socket.
8     A.   Yes, sir.
9     Q.   And at that point, there are an additional 

10 two conduits that go from the socket for the revenue 
11 meter down to the line side of the circuit breaker; is 
12 that your understanding?
13     A.   Conductors.
14     Q.   Conductors?
15     A.   That's correct.  Those are factory installed 
16 copper conductors.
17     Q.   And when you say portions of the meter 
18 enclosures circuit breaker's line side connections 
19 sustained physical damage due to electrical fault 
20 activity, what you're saying is the conductors that 
21 received power from the utility coming straight from 
22 that meter socket; is that correct?  I'm trying to 
23 differentiate between line and load side.  
24     A.   Yes.  In this case, it would have been the 
25 upper -- facing it would have been -- the upper 
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1 terminals would have been the line side and the lower 
2 terminals would have been the load sign.
3     Q.   And when you say upper, those closer to the 
4 revenue meter; is that correct?
5     A.   That's correct.
6     Q.   And what damage did you see to the line side 
7 connections of the subject circuit breaker?
8     A.   The lugs, the Allen screw type connectors 
9 that were there exhibited some signs of heat and 

10 melting of the copper aluminum material.  And that's 
11 what I indicated in the report.  That was my 
12 observation.     
13     Q.   Okay.  And let me hand you what has been 
14 marked as Exhibit 56.  This is an exemplar breaker 
15 provided by opposing counsel and used in Mr. Fello's 
16 deposition.  
17          Could you identify and show for the camera 
18 the line side lugs that you're referring to?
19     A.   Yes, sir.  With the circuit breaker mounted 
20 vertically, the line side lugs would have been here -- 
21 or are here (indicating).  The copper conductors would 
22 have come from the revenue meter.  And these would be 
23 the load side lugs.
24     Q.   And the lugs, we actually see them in Exhibit 
25 No. 56; is that correct?

106
1     A.   That's correct.
2     Q.   They are the aluminum screws, for lack of a 
3 better term, but they are lugs?
4     A.   Yeah, it it's a combination.  The material is 
5 made for copper and aluminum.  It's appropriate for 
6 both.  
7     Q.   And you're observed melting of those lugs; is 
8 that correct?
9     A.   Well, if I can refer to a photograph, I think 

10 you can see that we had severe damage to the material, 
11 the insulating material that surrounded it, and some 
12 heat and melting damage to the lugs themselves.
13     Q.   Okay.  And, Mr. Cristino, we will go through 
14 all the photographs and have you kind of back up and 
15 say, oh, this is what I was referring to.  
16     A.   Very good.  Thank you.
17     Q.   The second bullet point on page 3 of Exhibit 
18 79 says:  One of the circuit breaker's load side 
19 terminals, those connecting the conductors routing to 
20 the basement circuit breaker panel, was damaged as a 
21 result of electrical fault activity.  
22          Is it your testimony that there was 
23 electrical fault activity both on the line side and 
24 the load side of the circuit breaker?
25     A.   The line side was subjected to fault activity 

107
1 -- was subjected to damage from fault activity.  In 
2 other words, not electro short circuit at the device 
3 themselves, but it was subjected in that first -- the 
4 right.  It says:  Portions of the meter enclosure 
5 circuit breaker's line side connections sustained 
6 physical damage due to electrical fault activity.
7     Q.   Okay.  Then let me see if I can clarify it.  
8 What you are referring to is heat and melting, but not 
9 necessarily electrical arcing? 

10     A.   That's correct.
11     Q.   Okay.  And so what your testimony is and what 
12 your report is intending to articulate is that both 
13 the line side connections and the load side terminals 
14 sustained damage from heat; is that correct?
15     A.   Well, the load side terminals -- all right, 
16 one of the load side terminals actually was melted to 
17 the point of where it came it free during our 
18 examination.
19     Q.   Okay.
20     A.   So we had more -- we had the effects of 
21 electrical fault activity in the circuit -- let's 
22 see.  We had the effects of electrical fault activity 
23 on the line and load side of the breaker.
24     Q.   And, and the effects of electrical fault 
25 activity I understand can be heat.  But I'm trying to 

108
1 differentiate between actual electrical arcing and 
2 then melting as a result of arcing which occurs, I 
3 understand, in close proximity temporarily to that arc 
4 fault. 
5          What I'm trying to find out is, Was there 
6 actual electrical arcing on either the line side 
7 connections or the load side terminals or did you just 
8 observe heat and melting?  If it's heat and melting, 
9 let me know and we'll move on.  

10     A.   I would have to look at the photograph, but 
11 if I remember correctly, we had the majority of the 
12 electrical, the actual electrical arc activity within 
13 the breaker itself, in the back side of the breaker, 
14 with some effects and possibly some arcing extending 
15 toward the line side and damage being sustained on the 
16 load side terminals.
17     Q.   So as you sit here right now, you can't tell 
18 me whether there was actual arcing on the load and 
19 line without first looking at the photographs?
20     A.   I would have to look at the photos to give 
21 you a definitive answer.  One of the things to keep in 
22 mind, though, is the fact that the terminals that we 
23 see on the line side of that breaker were duplicated 
24 on the load side of this breaker, because this breaker 
25 would have just had the two aluminum conductors from 
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1 the SER cable coming into it.
2          And as you see this breaker today, this is 
3 the way the breaker was that we saw it on January 
4 31st.  So these copper aluminum connections that the 
5 terminals, the lugs that are at the top of this 
6 breaker, would have been here.  
7          And you can see in the photographs they are 
8 gone.  So they basically were vaporized.  They were 
9 destroyed in the electrical fault activity and melted 

10 along with the aluminum conductors.
11     Q.   Were the lugs actually vaporized or did you 
12 account for them all?
13     A.   If I remember correctly -- and again we would 
14 have to look at the photographs -- I think we found 
15 one portion of a -- the threaded Allen screw and 
16 possibly a portion of the body.  But I would have to 
17 double-check and we will get to that when we get to 
18 the photographs.
19     Q.   When you're using the term vaporized, are you 
20 meaning that to be vaporized from electrical fault 
21 activity or are you meaning it to be melting that is 
22 just not there?
23     A.   I mean vaporized as in being exposed to the 
24 plasma of an electrical arc.
25     Q.   An electrical arc fault hit it, blew it 

110
1 apart, and completely obliterated that component?
2     A.   No, the electrical, the electrical arc 
3 expanded to the point of where that existed and was of 
4 sufficient heat and duration to be able to melt it to 
5 the point of where it actually fell off its mount.  
6 Because there would have been two mounting screws 
7 coming through these terminals to hold the back side 
8 just as you see here.
9     Q.   So the electrical arc actually consumed those 

10 lugs on the load side?
11     A.   In my opinion, yes.
12     Q.   All right.  
13     A.   Or a portion -- at least a portion of one of 
14 them that we found some remains of.
15     Q.   Page 3 of your report on Exhibit 79.  And I 
16 want to direct your attention to bullet point number 4 
17 on that page.  It says:  
18          Damage to the Cutler Hammer combination meter 
19 socket enclosure and internal components appeared to 
20 be consistent with an event created by the ingress of 
21 moisture into the enclosure and a result of electrical 
22 failure.  
23          Let's start with ingress of moisture into the 
24 enclosure.  First, what enclosure are you referring 
25 to?

111
1     A.   The overall meter enclosure, the combination 
2 meter socket enclosure.
3     Q.   And when you say the meter socket enclosure, 
4 you mean the upper portion or the lower portion?
5     A.   The overall assembly.
6     Q.   So the entire meter panel including the upper 
7 portion that has the revenue meter and the lower 
8 portion which contains the breaker; is that correct?
9     A.   That's correct.

10     Q.   All right.  How did this moisture enter the 
11 enclosure?
12     A.   That, we don't have any -- 
13     Q.   You don't know?
14     A.   I don't know.
15     Q.   So if I were to ask you and go through all 
16 the various points and every aspect of this meter 
17 panel, you would not be able to tell me where this 
18 believed moisture entered the panel; is that correct?
19     A.   That's correct.
20     Q.   Okay.  This may sound odd, but can you 
21 describe the moisture for me, sir?
22     A.   No, sir, I can't.
23     Q.   Okay.
24          (Pause.)
25          THE WITNESS:  Can we take a break for a 

112
1     minute?  
2          MR. BARTON:  Absolutely.
3          THE VIDEOGRAPHER:  Off record, 12:26 p.m.
4          (Briefly off the record, as a break is 
5     taken.)
6          THE VIDEOGRAPHER:  We're back on record, 
7     12:34.
8 BY MR. BARTON:   
9     Q.   Mr. Cristino, before we took our break, we 

10 were discussing the moisture that you believe made its 
11 way into this meter panel from an unknown -- from some 
12 unknown way.  My question to you is, What caused this 
13 moisture?  Where did the moisture come from?
14     A.   Well, based on what we saw in the area in 
15 that development, there were snow drifts.  We noted a 
16 snow drift across the road on a similar structure that 
17 was up to and over the front of the meter enclosure at 
18 that location and --
19     Q.   And let me just make sure I understand you.  
20 You're talking about snow on the ground drifting up 
21 past the actual revenue meter; is that correct?
22     A.   That's correct.
23     Q.   Okay.  So this is snow on the ground.  
24     A.   Yes, sir.
25     Q.   All right.  Any other sources of moisture?
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1     A.   Well, this meter enclosure had been 
2 installed, as I understood, for five years at the time 
3 of this loss so there would have been rain and other 
4 snowstorms and hail and all manner of natural moisture 
5 in that time period.
6     Q.   Do you believe that any rain, snowstorms, 
7 hail, or natural moisture of any type that occurred 
8 prior to January 16 of 2011 caused or contributed to 
9 cause the fire at 75 Vista View Drive?

10     A.   In my opinion, I think it's highly probable.
11     Q.   Okay.  Which rain, snow, storms, or hail 
12 highly -- well, you believe highly are potentially a 
13 cause of the fire at 75 Vista View Drive?
14     A.   All of them.
15     Q.   All of them?
16     A.   Yes, sir.
17     Q.   Can you tell me how much rain this particular 
18 meter panel was exposed to?
19     A.   No, sir, I cannot.
20     Q.   Can you tell me if any of the rain this meter 
21 panel was exposed to ever made its way into the 
22 internal components of the meter?
23     A.   No, sir.
24     Q.   The meter panel.  
25     A.   No, sir, I can't.

114
1     Q.   Can you tell me how much snow this meter 
2 panel was exposed to?
3     A.   No, sir, I can't.
4     Q.   Can you tell me how much snow made its way 
5 into the internal components of the meter panel?
6     A.   No, I cannot.
7     Q.   Can you tell me how much hail this meter 
8 panel was exposed to?
9     A.   No, sir.

10     Q.   Can you tell me whether any of this hail 
11 caused any damage or made its way into the internal 
12 working of the meter panel?
13     A.   No, sir.
14     Q.   Are there any other natural sources of 
15 moisture that we haven't covered that you believe are 
16 highly probable to have caused or contributed to cause 
17 this fire?
18     A.   None that come to mind, sir.
19     Q.   Okay.  Do you have an opinion as to why this 
20 meter panel waited five years before it failed despite 
21 the fact that it was in your opinion subject to hail, 
22 snow, and rain?
23     A.   Well, based on the location of the failure in 
24 meter, I think it was a matter of time.  Time was 
25 necessary for this to, this failure to occur.

115
1     Q.   How much time was it required for this 
2 failure to occur?
3     A.   In my opinion, the time from when it was 
4 initially installed until January 16, 2011.
5     Q.   How did time contribute to this failure?
6     A.   It allowed for the buildup of moisture within 
7 that meter enclosure to reach the point where the 
8 fault occurred within the circuit breaker.
9     Q.   How much moisture is required to build up 

10 within the circuit breaker to require a fault?
11     A.   I don't know.
12     Q.   Is it your testimony that once moisture 
13 enters the circuit breaker it does not leave it?
14     A.   Other than through a fault event, yes, sir.
15     Q.   Okay.  So evaporation, things like that 
16 aren't going to happen.  Once the moisture is going to 
17 get in there, it's going to stay in there for time and 
18 memorial?
19     A.   No, sir.  If the breaker enclosure reaches a 
20 high enough temperature, yes, evaporation could take 
21 place.  The fact that this was on the northerly side 
22 of the structure, it may have seen some early morning 
23 easterly sun, so it was possible that it did get warm 
24 enough to evaporate.
25     Q.   So it's your opinion that this unknown amount 

116
1 of rain, snow, and hail of which you have no 
2 understanding of how much may have made its way into 
3 the breaker panel or how it would have made its way 
4 into the breaker panel somehow did make its way into 
5 the breaker panel and accumulated within the circuit 
6 breaker?  And you believe that's the highly probable 
7 cause of the fire at 75 Vista View Drive?
8     A.   No, that's the highly probable cause of the 
9 failure within the circuit breaker that then caused 

10 the fire at 735 Vista View Drive, yes.
11     Q.   Fair enough.
12          THE VIDEOGRAPHER:  May I interrupt for a 
13     second?  
14          MR. BARTON:  You may.
15          THE VIDEOGRAPHER:  We're getting some light 
16     on the witness from the window.  I can try and 
17     block that.
18          MR. BARTON:  We can go off.
19          THE VIDEOGRAPHER:  Going off record, 12:39.
20          (Whereupon, it was decided to take luncheon 
21     recess while technical adjustments are made.)
22          THE VIDEOGRAPHER:  We are back on record.  
23     This marks the beginning of videotape number 3, 
24     1:14 p.m.
25 BY MR. BARTON:
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1     Q.   Mr. Cristino, drawing your attention back to 
2 Exhibit 79, page 3.  And I'm still working my way 
3 through the fourth bullet point from the top of that 
4 page.  
5          We were talking before the break about this 
6 unknown moisture entry in the enclosure.  And your 
7 report goes on to say:  This was characterized by 
8 electrical fault activity extending outward from the 
9 interior of the Cutler Hammer circuit breaker to the 

10 rear sheet metal mounting plate.  
11          And the lack of indications of road and farm 
12 activity, et cetera.  My question to you is, What is 
13 the "this" that's being characterized by electrical 
14 fault activity?
15     A.   The failure mechanism based on the ingress of 
16 moisture.
17     Q.   Okay, so you believe that the moisture -- the 
18 reason why you're able to conclude moisture is because 
19 you're able -- you find an electrical fault activity?
20     A.   The reason why I was able to conclude 
21 moisture was 
22      -- the fact that there were no indications  of 
23 any mechanical debris such as flashing or anything 
24 left over from the manufacturing process, 
25      -- the fact that there was -- at least based on 

118
1 the fact that the breaker was in service, there were 
2 no indications that there was a mechanical problem 
3 with the breaker prior to putting it in service,
4      -- and also the lack of any other failure 
5 mechanism or the presence of any other failure 
6 mechanism in the area of the circuit breaker.
7     Q.   Do you believe moisture causes electrical 
8 fault activity?  
9     A.   Yes, it can.

10     Q.   Okay.  Are there any other things that can 
11 cause electrical fault activity in a circuit breaker?
12     A.   Yes.
13     Q.   Such as?
14     A.   Another type of compromise of its insulation 
15 system such as a fracture or insulation degradation 
16 due to either malformation or some problem in the 
17 manufacturing process.  
18     Q.   Anything else that will cause electrical 
19 fault activity in a circuit breaker?
20     A.   You know, lightning.
21     Q.   Why would lightning cause electrical fault 
22 activity?
23     A.   Well, lightning could actually exceed the 
24 insulation value of the electrical device and cause it 
25 to flash over and either degrade or become conductive 

119
1 and fault.  And another mechanism would be overload.
2     Q.   Did you find any evidence of an overload in 
3 this particular breaker?
4     A.   Well, based on the, the loading within the 
5 structure, which we understand to have been strictly 
6 some security lighting and a boiler to keep the 
7 building from freezing up, there were no indications 
8 of overload conditions.  All the circuit wiring from 
9 the circuit breaker panels was intact.  None of the 

10 circuit breakers in the circuit breaker panels 
11 indicated any -- any faults or failures.
12     Q.   Is your answer no, you did not find any 
13 evidence of an overload in the circuit breaker?  If 
14 you did find evidence of an overload in the circuit 
15 breaker, I'm going to ask you what it is.  If you 
16 didn't, tell me you didn't.  
17     A.   No.
18     Q.   Thank you.  Anything else that can cause 
19 electrical fault activity in a circuit breaker?
20     A.   Nothing else that comes to mind at this time.
21     Q.   If the circuit breaker is attacked by fire, 
22 would that cause electrical fault activity?
23     A.   It's possible.
24     Q.   Okay.  Am I correct, sir, that you have no 
25 evidence of any moisture inside the subject meter 

120
1 panel or the subject breaker except for your 
2 conclusion that moisture caused the electrical fault?
3     A.   That's correct.
4     Q.   Okay.  So because you find a fault, you 
5 therefore have concluded that moisture must have been 
6 inside not only the meter panel, but the breaker; is 
7 that right?    
8     A.   Because I find the fault?  
9     Q.   You concluded that moisture not only entered 

10 the meter panel, but it entered the breaker.  Is that 
11 correct?  
12     A.   That's correct.
13     Q.   And so the fault is your evidence of moisture 
14 and your only evidence of moisture; is that correct?
15     A.   Yes.
16     Q.   Okay.  And you cannot tell me how that 
17 moisture got into the meter panel, nor how that 
18 moisture -- if it in fact did -- entered into the 
19 breaker.  Is that right?
20     A.   That's correct.
21     Q.   Your report indicates that a lack of 
22 indications of rodent or varmint activity in the 
23 absence of human -- and in the absence of human 
24 interaction and other causes.  What would you expect 
25 to see if there was rodent or varmint activity?
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1     A.   Bone platelets, some remains of the carcass 
2 or the animal, indications of gnawing, or other rodent 
3 activity such as fecal matter.
4     Q.   Gnawing on what?
5     A.   Well, given the extent of the damage, I mean, 
6 the only mechanism that would have been, you know, 
7 still relatively intact post fire would have been the 
8 case of the breaker itself, if an animal had gotten in 
9 there and used that to gnaw on.

10     Q.   So am I correct that if there was an animal, 
11 varmint, rodent of some type inside the meter panel, 
12 you would not be able to find any evidence of gnawing 
13 to any of the components in the meter panel because 
14 that had all been consumed?  
15     A.   Well, with the exception of the body of the 
16 circuit breaker itself, that's correct.
17     Q.   Okay.  What is the body of the circuit 
18 breaker comprised of?
19     A.   To the best of my knowledge, it's comprised 
20 of bakelite.
21     Q.   Okay.  And in terms of the evidence of other 
22 rodent activity, would you expect rodent feces to 
23 survive the heat and temperature that you have 
24 testified existed within the meter panel as a result 
25 of the fault?

122
1     A.   Unlikely.
2     Q.   Okay.  Would you expect there to be a carcass 
3 that would survive the heat and temperatures that were 
4 created inside the meter panel at the time of the 
5 fire?
6     A.   Possible, but unlikely.
7     Q.   So because you did not find any evidence of 
8 rodents, which would be unlikely given the 
9 circumstances, you concluded that there was no --

10     A.   No.  No --  
11          MR. ROSSI:  Let him finish his question.
12          THE WITNESS:  I'm sorry.
13 BY MR. BARTON:  
14     Q.   You concluded that there was no evidence of 
15 rodent or varmint activity; is that right?
16     A.   You left out the bone platelets.  I mean, 
17 there would be bone matter and the bone matter can 
18 survive that type of electrical event.
19     Q.   Okay.  So the bone matter of a small rodent, 
20 a mouse, a chipmunk, I don't know, whatever would be 
21 in the area, it's your testimony that that would 
22 survive the heat and temperature that was sustained 
23 within that meter panel?
24     A.   Based on my experience, yes.
25     Q.   Okay.  Did you sift through the ashes to find 

123
1 any bone fragments, to look for any bone fragments?
2     A.   We sifted through the bottom of the meter 
3 enclosure, which still had the cover intact when I was 
4 there.  And we were able to find the wire fragments 
5 and the pieces of that lug assembly that was still 
6 intact.  
7          And based on that, I would -- in my opinion, 
8 there would be a good -- a high probability that there 
9 would be bone platelets or bone remains of an animal 

10 or varmint in, in with that.
11     Q.   When you say high probability, what does that 
12 mean?
13     A.   Well, high probability, greater than 50 
14 percent.
15     Q.   Well, 51 percent?  60 percent?
16     A.   Okay.
17     Q.   So anything between 51 percent and 100 
18 percent?
19     A.   I would say yes.
20     Q.   Okay.  What temperature is required to 
21 cremate bone fragments of a small rodent?
22     A.   I don't know.
23     Q.   So in creating your opinion of a high 
24 probability that the bone fragments of a small rodent 
25 would survive the temperatures within the meter panel, 

124
1 how were you able to come up with that conclusion to a 
2 high probability?
3     A.   I have had a similar failure where we 
4 actually had copper wiring involved in a similar 
5 electrical fault and electrical trough type raceway.  
6 And in with all the destruction and the melted wires 
7 and the molten copper and steel, we found bone 
8 platelets from a, from a rat.  And it was determined 
9 through analysis that the rat was alive at the time of 

10 the fire.
11     Q.   And when you say a similar failure, was it a 
12 meter panel?
13     A.   No.
14     Q.   Was it a closed -- an enclosed electrical 
15 box?  
16     A.   Yes, it was.
17     Q.   What type of electrical box was it?
18     A.   It was a, if I remember correct, it was an 
19 eight inch by eight inch trough.
20     Q.   And was -- were all of the consumable  
21 products within that eight inch by eight inch trough 
22 consumed, meaning there is no plastic, no residue, no 
23 nothing that survived the fire incident?
24     A.   Well, in that case, there were copper 
25 conductors.  So the actual arc activity in the melting 
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1 temperature of the copper is higher.  Copper melts at 
2 1,980 degrees -- 
3     Q.   Did the arc -- 
4     A.   -- so we still had portions of the copper 
5 intact.  But we did have a metal graphic analysis 
6 indicating that there were intermolecular activity -- 
7 there was intermolecular activity taking place between 
8 the copper and the steel, so they actually found 
9 copper molecules across the steel grain....  

10     Q.   The arcing activity, did that occur in the 
11 eight by eight trough?
12     A.   Yes, sir, it did.
13     Q.   And the bone fragments you found were from a 
14 rat; is that correct?
15     A.   That's as it was explained to me, yes, sir.
16     Q.   Do you know how big rats are?
17     A.   Yes, I do.
18     Q.   How big?
19     A.   Depending upon the age, they could range 
20 anywhere from an inch or two up to several inches.
21     Q.   Have you ever examined or been involved -- 
22 let me ask a better question.  
23          Have you ever rendered an opinion that a 
24 meter panel is defective before?
25     A.   Not that I recall.

126
1     Q.   Have you ever rendered any opinions that a 
2 breaker is defective, a circuit breaker?
3     A.   Not that I recall.
4     Q.   Have you ever been involved in a fire 
5 investigation or electrical analysis where a meter 
6 panel was believed to have caused the fire?
7     A.   Not that I recall.
8     Q.   Have you ever been involved in a fire 
9 investigation where it was believed that the circuit 

10 breaker was believed to have caused the fire?
11     A.   I don't believe so.
12     Q.   Have you ever rendered any opinions that any 
13 Cutler Hammer or Eaton products are defective?
14     A.   Not that I recall.
15     Q.   And let me try to -- Eaton and Cutler Hammer 
16 electrical products, did you understand that's what I 
17 meant?
18     A.   Yes, sir.  That's what I understood.
19     Q.   Your report indicates that there is no -- 
20 that you found no indication of human interaction or 
21 other causes.  First, what is human interaction?  What 
22 do you mean there?
23     A.   Well, that no one had removed the cover of 
24 the meter and done any -- anything that would have 
25 compromised the insulation.  No indications that there 

127
1 was a -- based on the input of Mr. Driscoll, that 
2 there was another area of the structure that involved 
3 the hand of man in starting the fire.  That's what I 
4 meant by that.   
5     Q.   Okay.  You said that no human compromised the 
6 insulation.  You testified earlier that you have no 
7 criticisms of the installation of this meter pan; is 
8 that correct?
9     A.   That's correct.

10     Q.   Okay.  And you believe that this insulation 
11 was fine insulation.  Is that correct?
12     A.   Well, in my opinion, based on the fact that 
13 the structure received -- as I understood it, it had a 
14 certificate of occupancy, so it would have undergone a 
15 at least the final stages of electrical inspection 
16 because Connecticut Light & Power would not put a 
17 meter in that socket unless the building official or 
18 the electrical inspector for the area had signed off 
19 on it.  
20          So based on that, it is my opinion that, at 
21 the very least, that installation would have been made 
22 in compliance with the National Electrical Code.
23     Q.   Okay.  Did an electrical inspector from CL&P 
24 sign off in the installation of this meter panel?
25     A.   CL&P doesn't have electrical inspectors.

128
1     Q.   Did CL&P sign off on the installation of this 
2 meter panel?
3     A.   CL&P wouldn't sign off on the installation.
4     Q.   Who signed off on the installation of this 
5 meter panel, if you know?
6     A.   It would be the building official at the town 
7 of Southbury.
8     Q.   Who was the building official for the town of 
9 Southbury who signed off on this meter panel?

10     A.   I don't know.
11     Q.   Have you seen any documents to support your 
12 conclusion that a building official from the town of 
13 Southbury signed off on this installation?
14     A.   No, I do not.
15     Q.   So your testimony that you believe a building 
16 official with the town of Southbury would have signed 
17 off on this installation is based on what?  
18 Assumption?  
19     A.   It's based on my knowledge of the operating 
20 practices and procedures of the electric utility 
21 companies in the state of Connecticut.
22     Q.   I thought you said the electrical utilities 
23 in the state of Connecticut don't sign off on 
24 inspections, but instead it would be the town, so my 
25 question comes back to:  What are you basing this 
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1 conclusion that the town of Southbury would have 
2 signed off on the electrical meter inspection?  Is it 
3 assumption, sir?  
4     A.   No, it is not assumption.
5     Q.   Okay.  What evidence -- and I understand you 
6 don't have any written documentation confirming that 
7 someone from the town of Southbury signed off on this 
8 installation; is that correct?
9     A.   That's correct.

10     Q.   And you cannot tell me who would have 
11 inspected the installation of this meter panel once it 
12 was affixed to the home.  Is that also correct?
13     A.   Who from the standpoint of a building 
14 official in the town of Southbury as far as I can 
15 identify.  But that's correct.
16     Q.   And your conclusion that an official from the 
17 town of Southbury did, in fact, inspect this meter 
18 panel is based on what?
19     A.   The fact that Connecticut Light & Power set 
20 the meter.
21     Q.   And when you say Connecticut Light & Power 
22 set the meter, what does that mean?  What is setting 
23 the meter?
24     A.   In the state of Connecticut, the electric 
25 utility companies do not set meters.  They do not open 

130
1 up the front cover of a meter pan, in this case 
2 install the underground conductors and install a meter 
3 within the meter socket and then close the meter 
4 socket up and seal it unless they receive a sign-off 
5 from either a building official or a local authority 
6 having jurisdiction, which would include the -- you 
7 know, an electrical inspector for a town or a building 
8 official for a town.
9     Q.   Okay.  What's involved in the town of 

10 Southbury's inspection of a meter panel?  
11          And if you don't know, tell me you don't 
12 know.  
13     A.   I don't know.
14     Q.   Does that inspection take place before the 
15 utility lines are connected to the meter?
16     A.   It could.
17     Q.   I understand it could.  My question is, Does 
18 it?  If you don't know, tell me you don't know.  
19     A.   I don't know.
20     Q.   Okay.  So I take it you don't know whether 
21 that inspection would take place after the utility 
22 already installs the electric lines and closes up the 
23 box?
24     A.   Well, no.
25     Q.   I'm trying to figure out the order of 

131
1 inspections here.  
2     A.   Depending upon who set the meter, it would 
3 occur before the meter is set.
4     Q.   Okay.  And meter set means the utility 
5 actually installs power to the meter; is that correct?
6     A.   No, it means that the utility actually plugs 
7 the meter into the meter socket.
8     Q.   Got you.  So the utility may actually put the 
9 wires onto the connectors already -- the wires, the 

10 line side to the socket that the meter goes on, but 
11 they will not actually install the meter until the 
12 town conducts their inspection.  Is that correct?
13     A.   Until they receive notification that the town 
14 has performed their inspection.  That's correct.
15     Q.   Do you know who installed the meter panel?
16     A.   As far as I know, it was electricians.  The 
17 panel was installed by electricians working for -- I 
18 think it's S -- SL Kelley, K-E-L-L-E-Y.
19     Q.   Do you know which electrician?
20     A.   No, sir, I do not.
21     Q.   If you turn to page 5 of your report, you 
22 identify at the top of that that there were two 
23 inspections.  And we've discussed these are artifact 
24 inspections that took place at Quali-Tech  
25 Laboratories; is that correct?

132
1     A.   That's correct.
2     Q.   And the first was on March 14, 2011?
3     A.   That's correct.
4     Q.   And we see a number of bullet points that 
5 extend from page 5.  Really go all the way to page 7. 
6          And these are the observations you had during 
7 the March 14, 2011, inspection; is that right?
8     A.   Yes, sir.
9     Q.   I did not see a section that discussed the 

10 findings or observations you had with respect to the 
11 September 7, 2011, artifact examination.  Is there a 
12 reason why you didn't include those observations in 
13 your final report?
14     A.   Yeah, the paragraph right underneath, the 
15 remains of the top paragraph on page 7, the first full 
16 paragraph:  Additional laboratory analysis was 
17 undertaken on September 7.
18     Q.   Okay, so if you turn to page 7, you have a 
19 first full paragraph there that begins, The 
20 observations for September 7, 2011.  Is that correct?
21     A.   That's correct.
22     Q.   There was just no heading for it?
23     A.   Oh, correct.
24     Q.   So that's just -- I don't even know if it's a 
25 typographical error, but there's just no heading for 
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1 your September 11, 2011, observations.  Is that 
2 correct, sir?
3     A.   There's no heading; that's correct.
4     Q.   Turning your attention back to page 5 on 
5 Exhibit 79, the second bullet point under your March 
6 14, 2011, observations, says:  Other damage was 
7 observed in the area of the revenue meter socket. 
8          What other damage are you referring to?
9     A.   The loss of insulation on the aluminum 

10 conductors on the line side of the meter socket, loss 
11 of insulation on the copper conductors between the 
12 circuit breaker and the meter socket, the load side.  
13          As we talked about before, the remains of the 
14 revenue meter within the jaws of the meter socket. 
15          And if I remember correctly, on this device, 
16 there is a -- on the left-hand side there is a manual 
17 bypass lever that permits short circuiting around the 
18 meter and loosening the jaws so that the meter can be 
19 drawn out without interrupting power to the house.  
20 And on that, on that lever there is typically, you 
21 know, plastic insulation, a handle that is part of 
22 that lever assembly.  And that was gone.
23     Q.   Okay.  Your third bullet point under your 
24 March 14 observations indicates that most of the 
25 aluminum conductors that had been rotted through the 

134
1 meter enclosure had been consumed by electrical fault 
2 activity.  And again I think we have discussed this 
3 already, but that's load and line side conductors.  Is 
4 that correct?
5     A.   That's correct.
6     Q.   And electrical fault activity is actual 
7 electrical arcing; is that right?
8     A.   That's correct.
9     Q.   Your observations on March 14, 2011, bullet 

10 point number 5, indicates that a Mylar -- a sheet of 
11 Mylar insulation separated the circuit breaker from 
12 its mounting bracket or plate.  I take it you found 
13 that to be still be -- or evidence that it was 
14 present.  Is that correct?
15     A.   If I remember correctly, there was a portion 
16 of it that was, that was retrieved.
17     Q.   So if I have the orientation correct, we have 
18 a circuit breaker and then we have a Mylar 
19 insulation sheet and then we have the mounting 
20 bracket.  Is that your understanding?
21     A.   Yes, sir.
22     Q.   What is the distance between the back of the 
23 meter panel and the back of the circuit breaker; do 
24 you know?
25     A.   Including the thickness of the bracket 

135
1 itself, the mounting plate, or just the --
2     Q.   The distance from the back of the circuit 
3 breaker to the back of the meter panel.
4     A.   May I look at my file?  I might have it in my 
5 notes there.
6     Q.   Sure.  The manila?
7     A.   Yeah.  
8     Q.   Let me hand you Exhibit 81.  
9     A.   Thank you.  (After review.)  I don't know the 

10 exact measure is readily at hand, but I'm almost 
11 positive that we --  
12     Q.   You know there is an air gap between the 
13 breaker and the back of the panel; is that correct?
14     A.   Yes, sir, I do.
15     Q.   But you can't place the exact dimensions 
16 right now, but it's contained within your file?
17     A.   I believe it is.  I remember taking 
18 dimensions of it when we were in the lab.
19     Q.   Okay.  Suffice it to say the bracket is 
20 connected to the back of the meter panel.  But it's 
21 elevated up and then the circuit breaker sits on top 
22 of that elevated bracket; is that correct?
23     A.   That's correct.
24     Q.   Okay.
25     A.   And that played a very, very large role in 

136
1 analyzing the failure, so it's -- it was important 
2 with regard to identifying the fact that there was an 
3 air gap between the back of the panel and the back of 
4 that mounting plate.
5     Q.   Okay, explain to me the role of the elevated 
6 plate in your analysis.  
7     A.   Well, what's critical in the -- what's 
8 important is the fact that the circuit breaker is on a 
9 mounting plate and there is an air gap between the 

10 back of the mounting plate and the back of the panel.
11          And you can see in the photographs that we 
12 took that there is a hole that is actually blown right 
13 through the back of the panel.  The size of the hole 
14 that's blown through the back of the panel is 
15 somewhere between 30 and maybe 40 percent of the size 
16 of the total destruction that is -- that took place on 
17 the back of the panel or the back of the circuit 
18 breaker mounting plate.  
19          So what's really critical is the fact that 
20 the -- there is a failure that destroyed a good 
21 portion of the internal components of the circuit 
22 breaker.  I mean, this is just fact based on what we 
23 see in the lab and what's left, the remains from 
24 January 31st when we were on the scene.  
25          From January 31st we could see that the 
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1 plate, which had a definite offset to it, had melted 
2 and the steel was dripping down towards the load side 
3 terminals.  
4          In addition to that, once we got the circuit 
5 breaker dismounted from that panel, from that mounting 
6 plate, we could see that there was a significant -- 
7 and when I say significant, a very wide area -- of 
8 fault activity that had consumed the steel.  
9     Q.   The steel mounting plate?

10     A.   The steel mounting plate.  So there was a 
11 disparity between the amount of damage on the steel 
12 mounting plate as opposed to -- versus the steel at 
13 the back of the unit.
14     Q.   Let me make sure I understand you.  There was 
15 greater damage to the steel mounting plate in the back 
16 of the breaker itself than there was on the back of 
17 the meter panel, which was -- had some isolation 
18 between the two.  Is that what you're telling me?
19     A.   Well, there was an air gap in between.  
20 That's correct.  
21     Q.   Okay.  With respect to the breaker that 
22 you're holding in your hand there, can you tell me -- 
23 let me ask you first the question:  Do you believe 
24 that the initial arc fault which caused the fire at 75 
25 Vista View Drive began within the subject breaker?

138
1     A.   Based on our observations in the laboratory 
2 analysis, yes.
3     Q.   Okay.  Can you tell me what components arced 
4 together within the subject breaker?
5     A.   No, I can't.
6     Q.   Okay.  Can you tell me and I take it you 
7 can't tell me how those components within the subject 
8 breaker would have arced together?
9     A.   No, sir, I can't.

10     Q.   Okay, but it's your testimony that somewhere 
11 inside -- let me ask a better question.  
12          Can you tell me whether the initial arc that 
13 occurred -- that you believe occurred inside the 
14 subject breaker occurred on the load side or the line 
15 side?
16     A.   Well, the way that the circuit breaker is 
17 constructed, the line and load sides actually 
18 crisscross because of this -- because of this 
19 horizontal connection.  
20          As a matter of fact, on the top of the 
21 circuit breaker, there is actually a little diagram 
22 that shows that crisscrossing in effect.  The damage 
23 internal to the breaker appears to be facing the 
24 breaker, more concentrated on the left side of the 
25 breaker mechanism, which if I remember correctly, that 

139
1 would be the line side of this left face, which winds 
2 up being the right side load terminal.  So it appears 
3 that the damage is in the area of the line side of the 
4 left line.
5     Q.   Okay.  Are you able to render an opinion one 
6 way or another if the initial arc occurred in the line 
7 side or if it occurred in the load side?  Or are you 
8 telling me now you just don't know.  
9     A.   No, I'm telling you it appears -- based on 

10 all the damage that we see, that it appears that it's 
11 the line side of the left side face facing in front of 
12 the breaker because that's where the concentration of 
13 damage is within the breaker. 
14     Q.   Where you're losing me is when you add the 
15 "it appears to be."  Is there some reason why you're 
16 using a qualifier or preparatory language to indicate 
17 that it may not be the line side?  Do you have any 
18 reason to believe that it was actually on the load 
19 side?  
20     A.   No, sir.
21     Q.   So if I have your testimony correct, then, an 
22 initial arc fault occurring within the breaker as a 
23 result of two unknown components arcing compromised 
24 the back of the breaker, compromised the Mylar, went 
25 through the steel bracketing and then all the way 

140
1 through the back of the meter panel.  Is that the 
2 progression?
3     A.   Yes, sir.
4     Q.   And I'm correct that you don't know what 
5 occurred to cause that initial arc within the subject 
6 breaker?
7     A.   That's correct.
8     Q.   And am I also correct that it was that 
9 occurrence, the arc fault within the breaker that went 

10 through the mounting bracket into the back of the 
11 meter panel, that you believe caused the breaker 
12 within the transformer to trip?  And by transformer, 
13 the CL&P transformer, the pad-mounted transformer.  
14     A.   No.
15     Q.   I thought earlier you testified that it was.  
16     A.   In my opinion -- and I thought I testified 
17 that it was the overall event, which included the 
18 vaporizing of the aluminum conductors within that 
19 metal enclosure, that resulted in the CL&P transformer 
20 circuit breaker tripping.
21     Q.   Okay.  Now, in between the time that you 
22 testified earlier and what I'm hearing right now, we 
23 took a lunch break.  Did you have occasion to talk 
24 about your opinions and your testimony with Mr. Rossi?
25     A.   No, sir.
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1     Q.   Did you guys talk about the case at all?
2     A.   No, sir.
3     Q.   All right.  
4          MR. ROSSI:  You told us not to.
5          MR. BARTON:  I did.  And I appreciate that.
6 BY MR. BARTON:
7     Q.  So when you say it's the overall event 
8 occurring within the meter panel, what do you mean by 
9 overall event?    

10     A.   Well, when analyzing the electrical failure, 
11 using whatever technique, using, say, the scientific 
12 method from 921 or using -- NFPA 921 -- or using a 
13 logical engineering analysis starting, say, at the 
14 point of greatest damage or -- say the way a fire 
15 investigator looks at a building from a 360-degree 
16 examination around the outside and working his way 
17 in.  
18          In the case of this fault, there are two 
19 things that very -- that stand out.  Number one is the 
20 amount of damage at the back of the breaker and 
21 internal to the circuit breaker.  And number two is 
22 the damage to the aluminum conductors.  The one thing 
23 to keep --
24     Q.   Go ahead.
25          MR. ROSSI:  Let him finish.

142
1          THE WITNESS:  The one thing to keep in 
2     mind -- and, I mean, oftentimes experts or 
3     individuals will use a water analogy to try to 
4     explain electrical currents.  And if -- on the 
5     very simplest plane for explaining that, if we 
6     had a water hose, a hose full of water, and you 
7     trap the water hose five feet from its end, the 
8     leak is going to occur -- or a leak will occur at 
9     that five-foot portion.  

10          The rest of the hose basically is going to 
11     drain itself free and there would be water 
12     flowing at that five-foot mark.
13          In this case, excuse me, we didn't see any 
14     fault activity in the meter enclosure in the area 
15     where the SER cable ran.  
16          The SER cable was connected to the bottom of 
17     the circuit breaker.  And we had no blow fuse in 
18     that area.  The cable was basically vaporized.  
19     It was gone.  We had some fragments of it.  And 
20     we had pieces of it that were, that were melted 
21     and resolidified at the bottom.  
22          But the circuit breaker had gotten to the 
23     point of where it had a fault that was of 
24     sufficient duration and intensity to be able to 
25     penetrate the insulation at the back of the 

143
1     breaker, the Mylar to which it was connected -- 
2     or insulated with, the mounting plate to which it 
3     was connected and melt the steel of the mounting 
4     plate and create sufficient heat and energy to 
5     melt a hole through the steel on the back of the 
6     enclosure.  
7          Keep in mind that we are looking at events 
8     that are in the neighborhood of 2,500 degrees 
9     Fahrenheit.  

10          While that's going on, if you can envision 
11     that there are conductors that melt at 1,200 
12     degrees, immediately below and adjacent to that 
13     event and the fact that post event we find pieces 
14     of aluminum conductor in fragments of the -- the 
15     conductor strands melted into the -- what you had 
16     identified before I think as the inner cover.  
17     It's the retention cover under the circuit 
18     breaker.  We found strands of aluminum conductor 
19     there.  We found resolidified strands and molten 
20     aluminum in the bottom of this panel enclosure.
21          It gives a relatively explicit time line as 
22     to how this event could have occurred.  Because 
23     if the fault had started on the line side or if 
24     that circuit breaker at the Connecticut Light & 
25     Power transformer had tripped for no reason at 

144
1     all -- you know, say it just was a bad breaker or 
2     there was a bump on the system and the breaker 
3     tripped -- there wouldn't have been any energy 
4     within that panel. 
5          If there was a fault on the line side 
6     conductors anywhere from the -- that separating 
7     barrier that we see adjacent to the circuit 
8     breaker to the bottom of the panel, the circuit 
9     breaker would not have sustained the damage that 

10     it sustained.  
11          What's interesting to notice is that the arc 
12     chutes, the exhaust assemblies on that breaker, 
13     when you look at our photographs, these little 
14     barriers, the little gray barriers that can be 
15     seen in this breaker, weren't there.  
16          And one of the things that we identified 
17     through the examination and investigation process 
18     and with the help of Mr. Morales, who had 
19     provided some input for us, the difference 
20     between the CRS breaker and the BW breaker is -- 
21     one of the differences is the fact that the BW 
22     does not have these little separators.  And 
23     basically they are, they are a mechanism in the 
24     larger breakers.  We call them arc chute, part of 
25     the arc chute assembly, which actually helps cool 
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1     and exhaust the arc. 
2          But they were, they were missing.  They were 
3     not in the breaker, so we had a significant event 
4     of exceptionally high energy, sufficient energy 
5     to melt the steel.  And we also had an event that 
6     expanded and melted aluminum.  
7          If the event that melted the aluminum 
8     occurred before the melting of the steel, there 
9     wouldn't have been energy to melt the steel.  And 

10     that's part of the logic that was used in the 
11     scientific method that was used of identifying 
12     the stages of this, this failure.
13 BY MR. BARTON:   
14     Q.   Okay, thank you.  The arc chutes that you 
15 just testified weren't present in the subject CSR2200 
16 breakers, when you say they weren't there, is it your 
17 testimony they were not installed in the subject 
18 circuit breaker?
19     A.   No, sir.   
20     Q.   So what you're trying to convey is that you 
21 were not able to find them in the remnants of the 
22 breaker when you examined it; is that correct?
23     A.   We found one and it was not in the breaker.  
24 It was -- excuse me.  If I remember correctly, it was 
25 in the bottom of the panel.

146
1     Q.   Okay.  And in your narrative that you just 
2 provided, you have made a number of statements that 
3 contradict things you testified to earlier.  And I'm 
4 going to go through some of them so that I have a 
5 better understanding of what your testimony actually 
6 is.  
7     A.   Yes, sir.
8     Q.   Earlier you testified that the SER, or the 
9 service cable, that went from the load side of the 

10 breaker down into the home had sustained arc fault 
11 damage from the breaker within the meter panel to the 
12 end of the meter panel where it exits that particular  
13 -- the box, the meter panel.  And that arc fault 
14 damage is caused by electrical activity.  
15          In your narrative which you just provided, 
16 you indicated that there was no electrical arc fault 
17 activity on the load side going from the breaker out 
18 past the meter panel.  
19          My question to you is:  Which is it?  Was 
20 there electrical fault activity on the SER cable that 
21 left the breaker and exited the meter panel and went 
22 into the home or not?
23     A.   I think if you go back and play this 
24 videotape back, you will see that what I testified to 
25 previously is that the SER cable was a victim of the 

147
1 arc fault activity in the line side conductors.  I'm 
2 almost positive that's exactly what I stated both 
3 times.
4     Q.   So your answer -- is your testimony, then, 
5 that there was no electrical arc fault activity in the 
6 load side cable, the SER that went from the breaker 
7 into the home?
8     A.   But there was, based on damage from the line 
9 side.

10     Q.   So your testimony is that -- 
11          MR. ROSSI:  I don't think he was finished.  
12     He was answering.
13          MR. BARTON:  We're going to be here all day 
14     if ---
15          MR. ROSSI:  I don't care.  Please let him 
16     finish.
17          MR. BARTON:  It's not an answer to my 
18     question.
19          MR. ROSSI:  You might not like it, but it is 
20     an answer.  
21          MR. BARTON:  No, I -- 
22          MR. ROSSI:  If you're not going to answer the 
23     question, we're going to finish the deposition 
24     right now.  Let him finish the answer.
25          MR. BARTON:  Could you read back my question 

148
1     and his first answer.  And then we will hear the 
2     rest of it.  Please.
3          (Whereupon, the last complete question, the 
4     answer, and the partial question were read back.)
5          MR. ROSSI:  See, he wasn't finished 
6     answering.
7 BY MR. BARTON:   
8     Q.   Please finish your answer.  Would you like me 
9 to restate the question?  It might be easier for us 

10 all.  
11     A.   Go ahead.
12     Q.   Is there any electrical arc fault activity on 
13 the SER cable that goes from the breaker and travels 
14 into the home at 75 Vista View Drive?
15     A.   I think I'm going to have to have you 
16 identify for me what you mean by arc fault activity on 
17 the load side conductors going into 75 Vista View.
18     Q.   Why don't you tell me what your definition is 
19 of an arc fault activity, of evidence of an arc 
20 fault.  And we'll go from there.  Because I think 
21 there is a lot of confusion as to what that means at 
22 this point.  So what is your definition of arc fault 
23 activity?
24     A.   Arc fault activity in this case would have 
25 been a flow of electricity that would have compromised 
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1 insulation and vaporized metal.
2     Q.   Okay, so for there to be arc fault activity 
3 in a cable, that particular cable must be energized; 
4 is that correct?
5     A.   Not in this case because the SER cable was 
6 adjacent to an energized cable.
7     Q.   How can the flow of electricity through the 
8 SER cable create arc fault activity -- how can a lack 
9 of a flow of electricity to the SER cable create an 

10 arc fault activity in it?
11     A.   Because the arc fault activity was in the 
12 line side conductors adjacent to it and basically the 
13 SER cable was consumed by that plasma.
14     Q.   How can you testify that the arc fault 
15 activity was in the line side?
16     A.   How can I testify that it was on the line 
17 side?  Because the line side conductors were vaporized 
18 from the bottom of the separating metal piece adjacent 
19 to the circuit breaker to the bottom of the panel.
20     Q.   Okay.  Let's go to the load side.  Was there 
21 any vaporization of the load side cable from the 
22 breaker all the way down to the end of the meter 
23 panel?
24     A.   We know that there was.
25     Q.   All right.  So now we have vaporization on 

150
1 the line side which you attribute to electrical fault 
2 activity and we have the vaporization of the load side 
3 cable, the SER cable, which is electrical fault 
4 activity?
5     A.   No, it's due to the arc fault on the line 
6 side conductors.
7     Q.   Okay.  Is it your testimony that you can have 
8 an arc fault without electricity?
9     A.   You can have the effects of arc fault without 

10 electricity, but -- no, I'm sorry.  You're saying 
11 without electricity.
12     Q.   Yes.  
13     A.   The electricity is in the line side 
14 conductors, which were within a matter of 10 inches or 
15 less away from the SER cable.
16     Q.   Okay.  Did the arc extend from the line side 
17 cable and make contact to the load side cable?
18     A.   The plasma did.  Yes, it did.
19     Q.   Okay.
20     A.   That's the reason for the aluminum being 
21 vaporized and being, being damaged.  We had this 
22 massive fault flowing from between the conductors on 
23 your left-hand side of that panel, spanning within 
24 that confined space of the panel and then melting 
25 itself down to the bottom.  

151
1          That's why when we looked at the SER cable, 
2 it, it ended at the bottom of the panel.  The heat 
3 from the arc fault activity on the line side -- and I 
4 think you had pointed out to me before -- it actually 
5 extended through the PVC to just about ground level, 
6 so -- 
7     Q.   Go ahead.  
8     A.   We had energy.  In order for there to be arc 
9 fault activity, there's got to be an electrical 

10 source.  When I say source, electrical energy.
11     Q.   Let's remove the word activity, okay?  I 
12 think you're -- if I understand what you're trying to 
13 do, you're saying if basically our camera here has an 
14 arc fault inside of it and all of a sudden my eyebrow  
15 gets singed off, my eyebrow sustained arc fault 
16 activity.  Would that be your definition of arc fault 
17 activity?  
18     A.   No.
19     Q.   Okay.
20     A.   If that camera burst into a massive arc fault 
21 and began to melt the stand that is holding the light, 
22 that to me would be -- it was involved in the arc 
23 fault arc activity.
24     Q.   Okay.
25     A.   Because there is actually a voltage that is 

152
1 produced in that plasma.
2     Q.   So melting of -- the arc itself, some people 
3 describe it as a blue, lightning bolt type thing.  Do 
4 you understand what I'm talking about?
5     A.   Yes, sir.
6     Q.   Okay.  And it gets its name, an electrical 
7 arc.  And we see it.  And it flashes and it's blue or 
8 it has a bluish tint to it.  And that's an arc created 
9 by electricity.  You know what I'm talking about?

10     A.   Yes, sir.
11     Q.   Did any such blue arc ever occur, in your 
12 opinion, on the load side cable that went from the 
13 breaker and into the home?
14     A.   No, sir.
15     Q.   But you believe that that cable sustained 
16 damage from an arc that did occur on the line side 
17 inside the meter panel; is that correct?
18     A.   That's correct.
19     Q.   And if I ask you if there was ever an arc 
20 fault on the load side cable that went from the 
21 breaker into the home, what would your answer be?  Not 
22 arc fault activity.  Not heat from arc fault.  
23          Is there -- has there ever been to your 
24 knowledge or in your opinion an arc fault on the 
25 service cable that went from the breaker that was 
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1 inside the meter panel and into the home?
2     A.   Based on our observations and examinations, I 
3 would say no.
4     Q.   Now, if we look at the bottom of page 6 of 
5 Exhibit 79 in your report, you talk about the 
6 configuration of the breaker inside the meter panel.  
7 And we talked about that earlier.  That -- you're not 
8 basing your opinions on the configuration of the 
9 breaker inside the meter panel at all, are you?

10     A.   No, sir.
11     Q.   Doesn't make a difference, okay.  You talk 
12 about this -- what you call this crisscross internal 
13 electrical bus work.  In your report at the top of 
14 page 7, it says:  This placed internal components that 
15 were electrically energized at 240 volts within 
16 approximately one-half inch of each other. 
17          Did I read that correctly?
18     A.   Yes, sir.
19     Q.   What did the placement of these -- well, 
20 first of all, what internal components were within 
21 one-half inch of each other?
22     A.   The bus bars that created that crisscross 
23 assembly.
24     Q.   Okay, so the actual bus bars themselves?
25     A.   That's correct.

154
1     Q.   How close -- or you said within approximately 
2 a half inch of each other.  They were within a half 
3 inch of each other on a plane vertically?  
4 Horizontally?  Can you tell me?
5     A.   If I remember correctly, it was vertically.
6     Q.   Vertically.  
7     A.   And we should be able to see that in the 
8 photographs because we disassembled one of the 
9 breakers.

10     Q.   And in this half inch that separates these 
11 two bus bars, what is contained within that half inch 
12 space?
13     A.   If I remember correctly, there was -- some of 
14 the bakelit insulation was in that area.
15     Q.   Is bakelit insulation a conductive material?
16     A.   No, sir.
17     Q.   So when you say some of the bakelit 
18 insulation, can you tell me whether or not there is a 
19 half inch of nonconductive material between the two 
20 bus bars and the CSR2200 breaker?
21     A.   We would have to look at the photographs or 
22 take this breaker apart for me to give you a 
23 definitive answer.
24     Q.   Have you already done that, sir?
25     A.   Yes, we did that in the lab.  

155
1     Q.   When can you do that?
2     A.   September 7th at Quali-Tech.
3     Q.   On a CSR2200 breaker?
4     A.   It might have been at the BW2200.
5     Q.   Do you believe the proximity of these two bus 
6 bars caused or contributed to cause this fire?
7     A.   I don't think that the uniqueness of this 
8 breaker can be ruled out as part of that moisture 
9 ingress and failure mechanism that we discussed 

10 earlier.  
11     Q.   Okay.  When you say the unique aspect and you 
12 talked about moisture ingress -- I'm going to get to 
13 that in a second, but I want to get an answer to my 
14 question first.  Do you believe the crisscross design 
15 within the subject breaker caused or contributed to 
16 cause the failure which you believe ignited the fire 
17 in this case?
18     A.   As I said before, I don't think it could be 
19 ruled out.
20     Q.   Why can't it be ruled out?
21     A.   Because it's in the area where damage 
22 occurred in the breaker.
23     Q.   What about the crisscross design do you 
24 believe caused or contributed to cause the fire?
25     A.   Well, based on my experience with standard 

156
1 configuration circuit breakers, the breakers are 
2 manufactured in such a way that the components, the 
3 individual face components, are segregated to separate 
4 portions of the circuit breaker body without having 
5 the components coming in close proximity to each 
6 other.  They are equally spaced along their entire 
7 run.  
8     Q.   Is there a specific circuit breaker you are 
9 referencing?

10     A.   No, sir, just the standard circuit breakers 
11 that I have been familiar with for the last 40 years.
12     Q.   Well, I don't know what a standard circuit 
13 breaker is.  Is there a specific -- 
14     A.   Well, a circuit breaker that is not oriented 
15 with a crisscross toggle and you have a line on top 
16 and a load on the bottom.   
17     Q.   So is it your testimony that had this circuit 
18 breaker not had a crisscross orientation, but instead 
19 had the parallel orientation, this fire would not have 
20 occurred?
21     A.   No, sir.
22     Q.   But you're not going to rule out the 
23 possibility that a crisscross design may have caused 
24 or contributed to the cause of this fire?
25     A.   As I said before, I don't think it can be 
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1 ruled out.  That's correct.
2     Q.   And you can't tell me what about that 
3 crisscross design may have caused or contributed to 
4 cause this fire, can you?
5     A.   Other than the driving potential of 240 
6 volts, no, sir, I can't.
7     Q.   How many volts are in a standard circuit 
8 breaker?
9     A.   Well, the standard circuit breaker is 240 

10 volts.     
11     Q.   Okay, so the existence of 240 volts through a 
12 crisscross design as opposed to a parallel design, 
13 it's going to be the same in either one of the circuit 
14 breakers; is that right?
15     A.   No, because in a standard circuit breaker, 
16 the 240 volts wouldn't be across the one-half inch  
17 gap, or one-half inch space.  It would be a greater 
18 distance.  
19          It would be basically the distance that you 
20 see here between the bus bars, because the circuit 
21 breaker would be built in a vertical fashion with the 
22 contacts in line.
23     Q.   What is the distance between the bus bars and 
24 a standard circuit breaker?
25     A.   I don't, I don't have a number off the top of 

158
1 my head.  We'd have to -- 
2     Q.   Do you know if there are any standard circuit 
3 breakers whose bus bars are within a half inch of each 
4 other? 
5     A.   Not that I know of.
6     Q.   Do you know if the CSR2200 circuit breaker 
7 complies with all URL standards?
8     A.   Seeing that it has a UL label on it, I would 
9 have to say it does.

10     Q.   Do you participate in UL at all, in the 
11 design or anything of that nature?
12     A.   No, I don't.
13     Q.   Have you written any letters to Underwriters 
14 Laboratory to advise them of your opinions with 
15 respect to the crisscross design of the subject 
16 circuit breaker?
17     A.   No, sir, I did not.
18     Q.   You are not proposing any alternative designs 
19 for the CSR2200 breaker, are you?
20     A.   Not at this time, no.
21     Q.   You indicated that the unique design of this 
22 circuit breaker may have contributed to the moisture 
23 ingress.  Explain to me how the unique -- and by 
24 unique design we are just talking the crisscross; is 
25 that right?

159
1     A.   Well, the crisscross and the way the arc 
2 chutes are mounted on the side.  The overall 
3 orientation of the breaker in the panel would be 
4 vertically with the toggle going left to right and the 
5 arc chutes are on the side.  
6          As I said before, in our findings, when we 
7 took the circuit breaker out of the panel, the 
8 internal assembly of the arc chutes were gone except 
9 for one that we found at the bottom of the panel.  And 

10 the back of the circuit breaker was blown out.  
11          The areas that moisture could get into the 
12 circuit breaker are in through the areas of the arc 
13 chute assemblies, which connect directly into the 
14 contacts internal to the circuit breaker.
15     Q.   Okay.  
16     A.   And in looking at what -- the remains of the 
17 breaker, of the subject breaker, there is an area 
18 that's totally consumed in the breaker itself that 
19 aligns with one of the arc chutes.  
20          I think one of the things I didn't say 
21 before:  My experience is in high voltage and medium 
22 voltage systems, and when I look at the failure, this 
23 failure, to me it was unique.  
24          A 240-volt circuit breaker failure of this 
25 type to me was very unique.  But it is similar to 

160
1 failures that I have seen in medium voltage switch 
2 work, especially where there is moisture ingress.  
3 Because the similar mechanism of -- how could I put 
4 it -- end of event indicators, in other words, the 
5 failure of the body of the breaker itself, the 
6 destruction that we see where the arc activity flowed, 
7 where the steel melted, I mean, it's -- this failure 
8 is similar to at least four medium voltage circuit 
9 breaker failures that I've had to investigate when I 

10 was with Connecticut Light & Power.    
11          So that's some of the experience that I 
12 brought to this, to this assignment, that I was 
13 surprised that I was -- I could make a correlation 
14 based on, you know, on other investigations that I 
15 performed.
16     Q.   Are you relying on other investigations of 
17 what you deemed similar medium voltage circuit 
18 breakers in forming your opinions in this case?
19     A.   Well, not similar medium voltage circuit 
20 breakers.  Similar failures in medium voltage circuit 
21 breakers.
22     Q.   So you're relying on you what deem to be 
23 similar failures in medium voltage circuit breakers in 
24 forming your opinions in this case?
25     A.   To some degree, yes.
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1     Q.   I need to know what those are, then.  Let's 
2 start -- how many of these medium voltage circuit 
3 breakers have you inspected with respect to a, I 
4 guess, moisture ingress?
5     A.   Over the last 30 years, well, I can name 5.  
6 And if I remember correctly, there is about 10.  But I 
7 think I can name 5 for you:  
8          Wallingford Electric; it's the old pier 
9 station.  

10          East, East Rock substation in Norwalk, 
11 Connecticut.  
12          East Avenue substation in East Norwalk, 
13 Connecticut.  
14          Wilton substation in Wilton, Connecticut.
15          And if I'm not mistaken, it was Byram 
16 substation, B-Y-R-A-M substation, in Greenwich, 
17 Connecticut.
18     Q.   What was the make and model number of the 
19 medium voltage breaker in the Wallingford case that 
20 you mentioned?  
21     A.   Wallingford was a General Electric type AM 
22 circuit breaker, identified as a Magne-Blast.
23     Q.   Is the design of the General Electric AM 
24 circuit breaker identical to the CSR2200?
25     A.   No, sir.

162
1     Q.   Was it installed in an identical manner as 
2 the CSR2200 in this case?
3     A.   No, sir.
4     Q.   Was the GE AM circuit breaker that is the 
5 subject of this Wallingford matter, was it installed 
6 in a meter panel?
7     A.   No, sir.
8     Q.   Was it also exposed to unknown ingress of 
9 moisture from an unknown source through unknown 

10 avenues?
11     A.   We were able to identify the moisture ingress 
12 on that.
13     Q.   And what was the moisture ingress on that 
14 particular one?
15     A.   It was a roof leak.
16     Q.   Do you have a file on Wallingford?
17     A.   No, sir.
18     Q.   Did you prepare a report?
19     A.   No, sir.
20     Q.   All right, the East Rock substation, can you 
21 tell me the make and model number of that medium 
22 voltage circuit breaker?
23     A.   No, sir, I can't.
24     Q.   Can you tell me whether the medium voltage 
25 circuit breaker at East Rock substation was identical 

163
1 in design as the CSR2200 circuit breaker?
2     A.   No, sir.
3     Q.   Can you tell me whether the medium voltage 
4 circuit breaker at the East Rock substation was 
5 installed in a meter panel?
6     A.   No, sir.
7     Q.   Can you tell me how the breaker at the East 
8 Rock substation was exposed to moisture?
9     A.   The East Rock substation failure, if I 

10 remember correctly, was a bush leak.  Rain water got 
11 in around the seal on a bushing.
12     Q.   And all these are medium voltage switch 
13 gears; is that correct?
14     A.   Yes.
15     Q.   Switch breakers.  Would you agree with me 
16 that those are all substantially different circuit 
17 breakers than a residential CSR2200 breaker, or no?
18     A.   They work on the same principal.
19     Q.   Okay, we will go through this.  The East 
20 Avenue substation, could you tell me the make and 
21 model number of the circuit breaker that was involved 
22 in that case?
23     A.   If I remember correctly, that was an old 
24 Allis Chalmers Switchgear.
25     Q.   Is that of identical design as the CSR2200 
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1 circuit breaker?
2     A.   No, sir.
3     Q.   Was the East Avenue substation circuit 
4 breaker installed in a meter panel?
5     A.   No, it was not.
6     Q.   Are you able to tell us what or how the 
7 moisture ingress occurred at the East Avenue 
8 substation breaker?
9     A.   If I remember correctly, on East Avenue was a 

10 door seal.  It was worn down.  Moisture was able to 
11 penetrate the enclosure through the door seal.
12     Q.   Can you tell me what the make and model 
13 number is of the Wilton medium voltage circuit 
14 breaker?
15     A.   No, sir, I can't.
16     Q.   Is it of identical design as the CSR2200 
17 circuit breaker?
18     A.   No, sir.
19     Q.   Was it installed in a meter panel?
20     A.   No, sir.
21     Q.   Can you tell me how water made its way into 
22 the circuit breaker that was involved in this Wilton 
23 matter?
24     A.   No, sir, I can't.
25     Q.   All right.  Let's look at the Byram, 
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1 B-Y-R-A-M, substation.  Can you tell me the make and 
2 model of that circuit breaker?
3     A.   If I remember correctly, on that one it was 
4 General Electric.  Again, I think it was a Magne-
5 Blast.
6     Q.   Was it an identical design to the CSR2200?
7     A.   No, sir, it was not.
8     Q.   Can you tell me, was this Byram substation 
9 breaker installed in a meter panel?

10     A.   No, sir, it was not.
11     Q.   Can you tell me how water or moisture made 
12 its way into this GE circuit breaker?
13     A.   If I remember correctly, on Byram, it was 
14 another roof seal.
15     Q.   Okay.  Am I correct that you -- were you 
16 required to prepare reports or render opinions with 
17 respect to these five circuit breakers?
18     A.   I rendered opinions, didn't have to produce 
19 reports.
20     Q.   Okay.  And am I correct that your opinions 
21 with respect to these five circuit breakers was that 
22 none of them were defective?
23     A.   That's correct.
24     Q.   Yet you are going to render an opinion -- or 
25 are you going to render an opinion that the circuit 

166
1 breaker that was installed in the meter panel at 75 
2 Vista View Drive was defective?
3     A.   No, sir, I didn't say the breaker was 
4 defective. 
5     Q.   Okay, I just want to make sure.  
6     A.   Right.
7     Q.   And if you have any reports or materials or 
8 documents with respect to these five cases, I would 
9 ask that you preserve them.  We will be issuing a 

10 subpoena to get copies of all that.  
11     A.   We don't have any of those.  The Wallingford 
12 matter was over 20 years old.  And the East Norwalk 
13 loss was -- let's see.  I started consulting for them 
14 in 1980, so that's -- yeah, that's over 30 years old.  
15 And the other three were when I worked for Connecticut 
16 Light & Power and I haven't been with them since 1987.
17     Q.   I want to draw your attention to Exhibit 79, 
18 page 8.  This is your conclusions; is that correct?
19     A.   Yes, sir.
20     Q.   And your conclusions are based on a 
21 reasonable degree of engineering certainty; is that 
22 right?
23     A.   Yes, sir.  
24     Q.   What does that mean?
25     A.   When I perform an analysis based on the facts 

167
1 as presented to me, the results of laboratory testing 
2 and analysis and based on other factors, you know, if 
3 there are other factors to take into consideration, 
4 using engineering, you know, a good sound engineering 
5 logic that the opinion that I express can be supported 
6 by an engineering analysis.
7     Q.   All right, page 8 of Exhibit 79 states that 
8 the short circuit originated within the circuit 
9 breaker's internal line side components -- and I 

10 believe we have already discussed that -- most 
11 probably due to a defect that allowed moisture 
12 ingress.  What is the defect that you are referring 
13 to?
14     A.   I don't know what the defect is.
15     Q.   Okay.  How can you say that the moisture 
16 ingress was most probably due to a defect when you 
17 don't know what the defect is?
18     A.   Well, because there should not be moisture 
19 getting inside the circuit breaker or the circuit 
20 breaker panel.  So if that does get in there, then 
21 there is a defect.
22     Q.   And if, in fact, there was no moisture inside 
23 the meter panel, would you conclude there was no 
24 defect?
25     A.   Well, if using that logic, then the breaker 

168
1 didn't fail.  And yet we've got this hole and the 
2 house is burned down.
3     Q.   Well, you're missing one of the main points 
4 of logic.  Perhaps the breaker did fail, but perhaps 
5 your opinions are wrong.  That's the difference.  
6          All I'm asking you is, If no moisture was 
7 inside that meter panel, would you conclude that there 
8 is no defect or would you just try to find something 
9 else?  

10     A.   If there was no moisture in the panel, then 
11 that would lead us to believe that there was a defect 
12 in the circuit breaker that caused it to fail without 
13 moisture.
14     Q.   And you couldn't tell me what that is either, 
15 right?
16     A.   No, sir, I could not.
17     Q.   Okay.  So essentially, if I have got the 
18 logic correct with respect to your reasonable degree 
19 of engineering certainty, an unknown amount of 
20 moisture from an unknown source made its way into the 
21 breaker panel from some unknown point, migrated into 
22 the breaker in an unknown fashion, entered the breaker 
23 through an unknown source, compromising unknown 
24 components within the breaker that caused an arc fault 
25 on the line side.  Did I accurately depict what your 
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1 testimony is?
2     A.   Yes, sir.
3          MR. ROSSI:  He said there was no arc on the 
4     line side.
5 BY MR. BARTON:
6     Q.   It says:  The short circuit originated within 
7 the circuit breaker's internal line side components. 
8          Did I read that correct in your opinions 
9 stated?

10     A.   Yes, sir.
11     Q.   And you believe that this unknown defect 
12 which you cannot tell me or testify to allowed the 
13 moisture ingress; is that correct?
14     A.   That's correct.
15     Q.   Okay.  And when you say moisture, I know I 
16 asked you to describe the moisture earlier.  Water, 
17 ice, we don't know.  Does it have to be water?
18     A.   Does it have to be water?  It has to be 
19 moisture, some form of water.
20     Q.   Do you know what the temperature was on 
21 January 16, 2011, about 10:35 p.m.?
22     A.   Not accurately, sir, no.
23     Q.   Okay.  Do you know what the temperature that 
24 water freezes at?
25     A.   Yes, I do.

170
1     Q.   What is that?
2     A.   Thirty-two degrees Fahrenheit.
3     Q.   And when we get below 32 degrees Fahrenheit, 
4 that water freezes, right, becomes ice?
5     A.   That's correct.
6     Q.   All right.  Do you know prior to January 16, 
7 2011, at 10:35 p.m. when the last time the temperature 
8 in and around the Southbury, Connecticut, area had 
9 exceeded 32 degrees?

10     A.   No, I don't.
11     Q.   It says here:  The meter enclosure was 
12 designed and manufactured for outdoor applications.  
13 Therefore the meter enclosure should have been capable 
14 of preventing the ingress of moisture typically 
15 experienced in a New England winter.  
16          How was the meter panel not capable of 
17 preventing the ingress of moisture?
18     A.   Well, again, that's part of the mechanism 
19 that caused the ingress of moisture we don't identify, 
20 we don't have a way of identifying that.
21     Q.   Okay.  Can you tell me what mechanisms the 
22 meter panel used to prevent the ingress of moisture?
23     A.   Based on the remains and also the circuit 
24 breaker panel that we've got, it appears it uses 
25 overlapping surfaces.

171
1     Q.   Okay.  Are you aware if UL has any 
2 requirements with respect to meter panels to prevent 
3 the ingress of moisture?
4     A.   Yes, sir, to some, to some degree I do.
5     Q.   Okay.  What is your understanding of the UL 
6 requirements to prevent the ingress of moisture into a 
7 meter panel?
8     A.   It depends on the style of the meter panel 
9 and its rating.

10     Q.   What about the CSR2200 meter panel?
11     A.   Well, yeah, but what is its -- 
12          MR. BARTON:  He's talking about the -- 
13 BY MR. ROSSI:
14     Q.   I'm sorry, the CMBX B-200 BTS meter panel.
15     A.   As a NEMA 3R enclosure?  
16     Q.   You tell me.  What is the, what is the type 
17 of enclosure?  
18     A.   Well, NEMA 3R means that it can handle rain 
19 up to 30 degrees out of the vertical.  
20     Q.   Okay.  Could the subject breaker panel in 
21 this case meet that requirement?
22     A.   For rain, yes.
23     Q.   Do you believe it did not meet that 
24 requirement for other substances?
25     A.   In this case, I think it's highly probable.

172
1     Q.   And why do you think it's highly probable?
2     A.   Because of the drifting snow.
3     Q.   Do you believe it was drifting snow that made 
4 its way into the meter panel?
5     A.   I think it's something that can't be ruled 
6 out. 
7     Q.   Did this drifting snow enter in through the 
8 bottom, through the top, through the side, through the 
9 back?  Can you tell me?

10     A.   No, sir, I can't.  
11     Q.   And do you think if drifting snow somehow 
12 made its way into the meter panel, that that would 
13 somehow violate the UL standards?
14     A.   No, sir.
15     Q.   The circuit breaker, the CSR2200 circuit 
16 breaker, it has vent holes; is that your 
17 understanding?
18     A.   When you say vent holes, identifying the dark 
19 chute assemblies.
20     Q.   Sure.  There is openings in the breakers; is 
21 that your understanding?
22     A.   Yes, sir.
23     Q.   There is ways for air to flow through it; is 
24 that correct?
25     A.   The intent is for air to exhaust from that to 
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1 help extinguish the arc.
2     Q.   Do you believe those events should be closed?
3     A.   No, sir.
4     Q.   Are you aware of any breaker that exists in 
5 the marketplace which is waterproof?
6     A.   No, sir.
7     Q.   Do you believe the CSR2200 breaker was 
8 intended to be used in a water environment?
9          MR. ROSSI:  What do you mean by water 

10     environment, John?  
11          MR. BARTON:  If you don't understand, please 
12     let me know.
13          THE WITNESS:  Well, if you could explain what 
14     you mean by water environment.
15 BY MR. BARTON:  
16     Q.   Do you believe the CSR2200 breaker was 
17 designed to be used when subjected to water, moisture, 
18 the type of water or moisture you believe somehow 
19 infiltrated this particular breaker?
20     A.   No, sir, I don't believe it is.
21          MR. BARTON:  Okay, I think we have to change 
22     the tape.  Why don't we go ahead and do that.  
23     It's probably a good time for a break.
24          THE VIDEOGRAPHER:  This concludes videotape 
25     number 3.  Going off record, 3:01 p.m.  

174
1          (Briefly off the record for technical 
2     adjustments.)
3          MR. BARTON:  We're back on record.  This 
4     marks the beginning of videotape number 4, 
5     3:06 p.m.
6 BY MR. BARTON:  
7     Q.   Mr. Cristino, we were reviewing your report, 
8 which is Exhibit 79.  I direct your attention back to 
9 page 8.  You indicate that due to the location of the 

10 fault, the Cutler Hammer main circuit breaker was 
11 unable to interrupt the electrical fault, thus 
12 allowing the fault to expand and intensify.  
13          Do you believe the circuit breaker that was 
14 installed in the meter panel on 75 Vista View Drive 
15 was designed to interrupt electrical faults on the 
16 line side from the breaker?
17     A.   There aren't any circuit breakers that are 
18 designed to interrupt faults on the line side.
19     Q.   I'm sorry.  You said there's not any?
20     A.   There aren't any.  And that's what makes them 
21 the line side.  The line side is the source side of 
22 the vents.
23     Q.   So you wouldn't expect this circuit breaker 
24 to be able to stop an electrical fault occurring on 
25 the line side; is that right?

175
1     A.   That's correct.
2     Q.   It's not what they are designed to do?
3     A.   That's correct.
4     Q.   They are designed to monitor and trip when 
5 they sense fault activity or electrical anomalies on 
6 the load side; is that right?
7     A.   That's correct.
8     Q.   Okay.  There are a number of photographs that 
9 are attached to the report that you have in front of 

10 you, Exhibit 79.  I would like to go through those 
11 now. 
12          And let me start by asking you:  Generally, 
13 these are excerpts of photographs you have taken out 
14 of your file materials to highlight some of your 
15 observations.  Is that fair?
16     A.   Yes, sir.
17     Q.   Okay.  And you have gone through the liberty 
18 of numbering the photographs that you have before you; 
19 is that correct?
20     A.   Yes, sir, in the captions.
21     Q.   In the captions.  And those are your 
22 annotations.  You wrote that; is that right?
23     A.   That's correct.
24     Q.   All right.  And photograph 1 of Exhibit 79 
25 shows us just an overview structure of 75 Vista View 

176
1 Drive; is that correct?
2     A.   Yes, sir.
3     Q.   All right.  And if you will look at 
4 photograph number 4, this is a depiction of the meter 
5 panel at the first time you observed it.  Is that 
6 correct?
7     A.   That's correct.   
8     Q.   Are there any missing component parts within 
9 this meter panel?

10     A.   As seen in photograph number 4?  
11     Q.   Yes.  
12     A.   What's missing is the cover, the ringless 
13 cover that would cover the meter socket at the top 
14 there?  There is -- at the -- 
15     Q.   The top cover.  I understand what you're 
16 saying.  The top cover where the meter would go in, 
17 that's been removed? 
18     A.   It was -- yeah, it was off when I looked at 
19 it.
20     Q.   But it was still there, right?  I mean, it 
21 exists?
22     A.   Yes, sir.
23     Q.   All right.  Any other components that in 
24 looking at photograph 4 were not present?
25     A.   Well, let's see.
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1     Q.   Let me ask a better way.  Do you know if 
2 there were any missing pieces to the meter panel that 
3 was installed on 75 Vista View Drive?
4     A.   There appears to be the pieces for the gutter 
5 space.
6     Q.   Okay.  And when you say the pieces for the 
7 gutter space, what do you mean?
8     A.   Let's see.  If I could turn to another 
9 photograph --

10     Q.   Please do.
11     A.   -- it may make it easier for where we could 
12 look at the Cutler Hammer information that was 
13 provided.  
14          I've got -- probably photograph 18 would show 
15 a good portion of the lower section of the meter 
16 enclosure.
17     Q.   Okay. 
18     A.   To the left of the circuit breaker, there 
19 should have been two pieces of sheet metal, one that 
20 would have gone vertical from the separator above the 
21 circuit breaker all the way -- extending all the way 
22 down to the bottom of the panel to where the, the 
23 knockout, the hole was at the bottom of the panel for 
24 the entry of the conduit from Connecticut Light & 
25 Power.

178
1          And then there would have been a cover over 
2 the top of that, that first piece that basically 
3 created a gutter space, an enclosed wire way through 
4 which the utility conductors would have been routed.
5     Q.   Okay.  Do you know what happened to that 
6 missing wire gutter, the gutter way?
7     A.   No, sir, I do not.
8     Q.   Did that cause or contribute to cause any 
9 failure mode and/or the fire in this case?

10     A.   In this case, in my opinion, it allowed the 
11 initial fault within the circuit breaker to more 
12 easily attack the connect line power conductors.
13     Q.   How did it allow the initial fault to more 
14 easily attack those conductors?
15     A.   If that -- if the vertical piece of the 
16 gutter space had been in place, there would have been 
17 an additional steel barrier between the fault and 
18 those Connecticut Light & Power conductors.  
19          As it was, the molten steel that was being 
20 expelled in that fault, in the fault behind the 
21 circuit breaker, was able to impact the Connecticut 
22 Light & Power conductors that were immediately 
23 adjacent to the circuit breaker and not protected by 
24 another piece of steel.
25     Q.   So is it your testimony that this missing 

179
1 component did not contribute to cause the failure, but 
2 allowed the failure to propagate?
3     A.   Yes, sir.  
4     Q.   Okay.  Did this missing component have any 
5 connection with what you believe to be the ingress of 
6 moisture into the circuit panel?
7     A.   Based on my observations, no.
8     Q.   Okay.  Is it your understanding that Eaton 
9 Corporation intended for this wire way to be present 

10 at the installation and a complete product that was 
11 installed?
12     A.   Yes, sir.
13     Q.   Okay.  So it's intended design included this 
14 wire way which was missing from the subject unit; is 
15 that right?
16     A.   Yes.
17     Q.   When the wire way was removed from this 
18 particular meter panel, did that expose the utility 
19 lines to any other risks or hazards?
20     A.   No, sir.
21     Q.   Do you believe it is safe and/or good 
22 practices to have a straight edge against power 
23 lines?  And do you know what I mean by a straight 
24 edge? 
25     A.   A straight metal edge?  

180
1     Q.   You got it.  
2     A.   No, sir.
3     Q.   Why not?
4     A.   Well, given the normal life cycle and 
5 functionality of electrical equipment, most conductors 
6 and equipment enclosures are subjected to vibration 
7 and movement.  
8          And at the very least, in my experience 
9 manufacturers will install either a rolled edge or put 

10 some type of protective cover over a straight edge as 
11 to not permit long-term degradation or impact of 
12 installation by a straight edge.
13     Q.   Did the missing wire way in the subject meter 
14 panel subject the line conductors to a straight edge?
15     A.   Based upon what I see in photograph 14, I 
16 would say no.
17     Q.   Okay.  Drawing your attention back to Exhibit 
18 79, photograph number 4, can you tell me what other 
19 parts are missing from the meter panel.  
20     A.   No, sir, I can't from what I see in 14.
21     Q.   As someone who does electric design work, is 
22 it your recommendation that electrical equipment be 
23 installed completely and have all of its component 
24 parts?
25     A.   Yes, sir.
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1     Q.   Do you ever recommend that people remove 
2 component parts from electrical machinery or 
3 distribution systems?
4     A.   Only to aid in installation.
5     Q.   Okay.  But if they have to remove it to aid 
6 in installation, they should reassemble the electrical 
7 device; is that correct?
8     A.   That's correct.
9     Q.   Do you know if the removal of component parts 

10 from electrical devices such as meter panels somehow 
11 changed its underwriters laboratory certification?
12     A.   Based on my experience, it's, it's likely.
13     Q.   Okay.  Because Underwriters Laboratory tests 
14 a complete piece of equipment as intended to be sold, 
15 distributed, and received by the customer?
16     A.   That's correct.
17     Q.   Okay.  So as soon as we start removing 
18 component parts, that alters what the finished product 
19 should be?
20     A.   That's correct.
21     Q.   Okay.  I draw your attention to photograph 
22 6.  There is a photograph of an aluminum conductor 
23 welded to the inside panel of the meter enclosure.  Do 
24 you know if that conductor that is welded to the 
25 inside panel is line or load side?

182
1     A.   That's line side.
2     Q.   Okay.  How do you know?
3     A.   The gauge of the wire.  It's 4 off, which 
4 would have been the Connecticut Light & Power 
5 underground conductors.
6     Q.   I want to draw your attention to photograph 
7 number 8.  All right.  What's depicted in photograph 
8 number 8?
9     A.   We are looking at the -- 

10     Q.   Would you read the caption that is underneath 
11 it.  
12     A.   Oh, I'm sorry.  Yeah.  Photograph 8, the 
13 underside of the horizontal sheet metal separator and 
14 supply side conductor routing gap.
15     Q.   Okay.  So we're looking at the underside of 
16 the divider where the line side would come through; is 
17 that correct?
18     A.   That's correct.
19     Q.   All right.  What is depicted in photograph 8 
20 of Exhibit 79, sir?
21     A.   What we are looking at is the separator.
22     Q.   Okay.
23     A.   This more or less hazy vertical piece on the 
24 left-hand side of the photograph would be the 
25 left-hand portion of the enclosure itself.  

183
1          The gap is, is relatively self-explanatory.  
2 It's the gap through which conductors would have been 
3 routed.  
4          This is one of the aluminum conductors from 
5 Connecticut Light & Power that is seen at the top just 
6 below this arc damage that we see on the steel.
7     Q.   The arc damage that you see on the steel -- 
8     A.   Yes, sir.
9     Q.   -- did that occur after the arc fault 

10 occurred within the meter panel -- I'm sorry, within 
11 the breaker, in your opinion?
12     A.   Yes, sir.
13     Q.   Okay.  So first the breaker experienced an 
14 arc fault and then later the arc faults that we see 
15 depicted in photograph 8 occurred.  Is that your 
16 testimony?
17     A.   It had to be.
18     Q.   Why did it have to be?
19     A.   Because this notch that we see that is burned 
20 through the separator is closer to the source than 
21 what the circuit breaker was.  So if this is what the 
22 initial point of failure was, the circuit breaker 
23 would not have had energy to fault and to fail in the 
24 manner in which it failed.
25     Q.   Okay.  Does the existence of an arc fault at 

184
1 that location that we see in photograph 8, does that 
2 mean that if an arc fault occurred there first, that 
3 power would have been terminated to the line side that 
4 meets up with the circuit breaker inside the panel?
5     A.   Yes.
6     Q.   Why is that?
7     A.   Because this is the line side conductor that 
8 would have been supplying power up through the meter 
9 socket down through the copper conductors to the 

10 circuit breaker.
11     Q.   Okay, so explain it me how some arc damage 
12 there would suddenly stop power leading to the circuit 
13 breaker.  
14     A.   Because what would have happened here is what 
15 we saw later on as this fault evolved.  If the fault 
16 initiated here, the aluminum would have faulted.  
17          So we would have had arc fault between 
18 aluminum conductors.  It would have damaged this 
19 steel.  And it would have melted the aluminum down to 
20 the bottom of the panel as we see here.  But there 
21 would not have been any energy that would have been 
22 available at the circuit breaker.
23     Q.   And that's my question:  Why wouldn't there 
24 have been any energy available at the circuit breaker 
25 if the arc fault began at the damage point we see in 
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1 photograph 8?
2     A.   This is the same thing as I explained before, 
3 having that hose that we cut off five feet before the 
4 end.  If you consider the circuit breaker being the 
5 end of the line, if we cut the circuit here at this 
6 notch where the line side conductors are which are on 
7 the line side, on the source side of the circuit 
8 breaker, electrical current could not flow through the 
9 conductors.

10     Q.   Is it your testimony that the arc fault 
11 damage we see here also corresponds with the severing 
12 or cutting of the line side conductors?
13     A.   It does because you can see the remains of 
14 the line side conductor on the other side of the steel 
15 panel.  
16     Q.   Okay.  So you believe first the fault 
17 occurred within the breaker, then secondly at this 
18 point we see here at the edge as is depicted in 
19 photograph number 8.  Is that the order of things?
20     A.   Yes, sir.
21     Q.   Let me hand you Exhibit No. 83.  Can you read 
22 what photograph number that is.  
23     A.   It says photograph number 8.
24     Q.   Can you explain to me why the photograph 
25 number 8 I received is different from the photograph 

186
1 number 8 that was presented to me today and when it 
2 was added. 
3          There is no corresponding photograph that 
4 matches the photograph 8 in the exhibit you're looking 
5 at right now if that's what you're looking for.  
6     A.   Yes, sir, that is what I was looking for.
7     Q.   Yeah, that's what I looked for, too.
8     A.   (After review.)  No, sir, I can't. 
9     Q.   Do you recall amending or changing your 

10 report in any way after November 12th of 2012?
11     A.   No, sir, I don't.
12     Q.   Do you have any recollection of inserting 
13 photograph number 8 that we have in Exhibit 79 into 
14 your report?  
15     A.   No, sir, I don't.   
16     Q.   If you will turn to photograph 27 of Exhibit 
17 79, let's just use that one.  This looks like the 
18 portion of debris that you analyzed using a scanning 
19 electron microscope.  Is that right?
20     A.   Yes, sir.
21     Q.   Okay.  What was the purpose of that exercise?
22     A.   What we want to do is to see using electron 
23 dispersion spectroscopy, the EDS, in the -- on the 
24 little drawing there -- just to identify what elements 
25 that were there in an effort to see if we could 

187
1 determine components, what parts and pieces were in 
2 various locations in that mass of aluminum that was 
3 found at the bottom of the panel.
4     Q.   Okay.  I want to draw your attention to 
5 photograph 42 of Exhibit 79.  And it looks like this 
6 is a photograph of the back side or the bottom of a 
7 BW2200 breaker.  Is that your understanding as well?
8     A.   On the left-hand side would be the BW22 
9 upside down, so the load terminals would be to the top 

10 and the line terminals would be to the bottom.
11     Q.   Okay.
12     A.   And on the right side is the subject circuit 
13 breaker.
14     Q.   Do you know if the BW2200 configuration is 
15 identical to the CSR2200?
16     A.   With the exception of the additional 
17 components in the arc chute assembly, it's my 
18 understanding that it is.
19     Q.   Okay.  There are a number of x-rays contained 
20 at the back of your report; is that correct?
21     A.   Yes, sir.
22     Q.   What do these x-rays tell you, if anything?
23     A.   Well, we, we have taken film type x-rays of 
24 both an exemplar unit and the subject unit before the 
25 lab exam in September.  So what we're attempting to do 

188
1 is just to identify the component locations before 
2 disassembly to -- at one point it was to aid in 
3 disassembly if disassembly was necessary, especially 
4 of the subject circuit breaker.  
5          And as could be seen in like photograph -- 
6 radiograph number 2, the one that is identified number 
7 2, we can see even though this -- the left-hand image 
8 is displaced downward towards the page, this is the 
9 similar portion of the assembly as to what is on the 

10 subject breaker to the right.
11     Q.   Have you ever x-rayed a CSR2200?
12     A.   Other than at -- oh, I'm sorry.  No, I have 
13 not.  Well, in this case, it's assuming that the 
14 remains are necessarily the 2200.
15     Q.   You are correct.  Have you ever x-rayed an 
16 exemplar CSR2200?
17     A.   No, sir, I have not.
18     Q.   Let me see that report.  
19     A.   Sure.
20     Q.   Mr. Cristino, I want to go through some of 
21 the documents that are contained in group Exhibit 82.  
22 And I will represent to you at end of this deposition 
23 today, I'm going to ask that we have an entire copy 
24 made of this entire binder.  And we can leave it with 
25 the court reporter or give it to you to have it made, 
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1 however you would like.  Okay?
2     A.   Sure.
3     Q.   And I understand Exhibit 82 was compiled by 
4 an assistant of yours; is that correct?
5     A.   Yes, sir.
6     Q.   You charge Mr. Rossi for your time; is that 
7 correct?
8     A.   Up until the beginning of this deposition, 
9 yes, sir.

10     Q.   And now you're charging me, right?
11     A.   Yes, sir.
12     Q.   What are you charging Mr. Rossi for your 
13 time?
14     A.   The same as what I'm charging you.
15     Q.   And what would that be?
16     A.   Whatever is on that sheet.
17     Q.   Do you know what it is?
18     A.   Off the top of my head, sir, no, I don't.
19     Q.   Are you a principal engineer?
20     A.   Yes, sir, I am.
21     Q.   Your regular rate is $230 per hour?
22     A.   Yes.
23     Q.   What do you charge your regular rate for?
24     A.   Design work on scene investigation time, 
25 laboratory analysis, and report prep.

190
1     Q.   Okay.  And in terms of trial or deposition 
2 testimony, how much do you charge?  $300 an hour?
3     A.   Is that what's on there?  Yes, sir.
4     Q.   That's what's on here.  
5     A.   Then that's what it is.
6     Q.   Have you done trial or deposition testimony 
7 in this case for Mr. Rossi?
8     A.   Other than today, no, sir.
9     Q.   Are you charging him 230 hours -- or $300 an 

10 hour for your time here today or are you charging me 
11 that?
12     A.   I'm charging you that.
13     Q.   So you're charging me $300 an hour?
14     A.   Yes, sir.
15     Q.   And all the time you worked with Mr. Rossi in 
16 doing your report and investigation, I take it you 
17 charged him $230 an hour?
18     A.   Yes, sir.
19     Q.   Do you know how much you have charged him 
20 total in your investigation in preparation of the 
21 report in this case?
22     A.   No, sir, I don't.
23     Q.   Have you brought the invoices with you here?
24     A.   Yes, the invoices are on the second or third 
25 page.  

191
1     Q.   You have also included your c.v.  Is this 
2 current and up to date?
3     A.   It should be, sir.
4     Q.   Is there anything you want to add to your c.v 
5 or remove from it, any amendments that you want to 
6 make to it?
7     A.   Not that I can think of.
8     Q.   This is complete current and accurate?
9     A.   It should be.

10     Q.   Okay.  You also have a section listed as 
11 trials and depositions in group Exhibit 82?
12     A.   Yes, sir.  
13     Q.   These are what's commonly referred to as your 
14 Rule 26 disclosure; is that right?
15     A.   Yes, sir.
16     Q.   And the P would be for plaintiff and the D 
17 would be for defendant; is that right?
18     A.   Yes, sir.
19     Q.   Have you ever testified against Eaton 
20 Corporation before?
21     A.   No, sir, not that I know of.
22     Q.   You have a section that is entitled loss at 
23 75 Vista View, Southbury, Connecticut, invoices.  Are 
24 these all the invoices that you have submitted to 
25 Mr. Rossi?

192
1     A.   It should be, sir.
2     Q.   Okay.  And has Mr. Rossi compensated for your 
3 time and effort in this matter?
4     A.   I wouldn't know.
5     Q.   I'm sorry?
6     A.   I wouldn't know.
7     Q.   Who would?
8     A.   Our office manager.
9     Q.   And who is that?

10     A.   Lois Buchanan.
11     Q.   Has anyone else in your office worked on this 
12 file other than you and Ms. Buchanan?
13     A.   Ms. Horn, Cathy Horn (ph), is our secretary.  
14 She usually proofreads and makes copies of my 
15 reports.  
16          If I'm not mistaken, our lead technician Nuno 
17 Almeida conducted an exam with some of your people at 
18 a storage facility.
19     Q.   Okay.  
20     A.   I think that was a short time ago.  Somebody 
21 stopped over to see the panel and the other artifacts.
22     Q.   Anyone else from your office work on this 
23 file?
24     A.   Not that I believe.
25     Q.   Okay.  You have a section here that says 
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1 January 31st, 2011, loss at Vista View, site exam, 
2 evidence retrieval photographs.  I take it these are 
3 the photographs you took at that examination; is that 
4 correct?
5     A.   Yes, sir.
6     Q.   And do you have these in electronic format as 
7 well?
8     A.   They are in the file.
9     Q.   Okay.  They're in Exhibit 81?

10     A.   Yes, sir.
11     Q.   You also have photographs from the February 
12 17, 2011 exam; is that correct?
13     A.   Yes, sir.
14     Q.   And the March 14, 2011, lab exam.  Is that 
15 right?
16     A.   Yes, sir.
17     Q.   And the September 11, 2011, lab exam.  Is 
18 that also correct?
19     A.   Yes, sir. 
20     Q.   The x-rays, they were taken on July 27 of 
21 2012; is that correct?  
22     A.   As I believe, yes, sir.
23     Q.   And you have a section that includes those 
24 x-rays in Exhibit 82; is that right?
25     A.   Yes, sir.

194
1     Q.   All right.  It looks like additional 
2 photographs were taken on July 30th of 2012 as well.  
3 Is that your understanding?
4     A.   Of the x-rays, yes, sir, I think it's -- I 
5 take that back.  That's our other technician Jerry 
6 Seeland (ph).
7     Q.   I was going to ask who that is.  
8     A.   Yeah, Jerry took those photographs in an 
9 attempt to get better copies than what was in the 

10 previous tab there.
11     Q.   Okay.  And were these the ones that are used 
12 in Exhibit 79?
13     A.   If I remember correctly, yes.
14     Q.   Okay.  It looks like you took photographs on 
15 October 29, 2012, of a breaker.  Is that correct?
16     A.   Yes, sir.
17     Q.   And did you take these photographs?
18     A.   Those might have been taken by -- can you 
19 flip through them for a just a second here.  They 
20 might have been taken by Mr. Almeida, our lead tech.
21     Q.   This is of a CSR2200 breaker; is that 
22 correct?
23     A.   Yes, sir.
24     Q.   The breaker appears to be wet.  Was there 
25 some sort of testing done on this breaker?

195
1     A.   Yes, sir.
2     Q.   And what testing was done?
3     A.   We dipped the circuit breaker in water.
4     Q.   When you say dipped, submerged completely?
5     A.   Yes, sir.
6     Q.   And who is we?
7     A.   Mr. Almeida and I. 
8     Q.   Did you prepare any reports of this testing?
9     A.   No, sir.   

10     Q.   Did you videotape the testing?
11     A.   We have got one videotape that was -- it 
12 wasn't taken at that time, I don't think.  What is the 
13 date on those photographs?  
14     Q.   October 29th of 2012.  
15     A.   Yeah, we didn't videotape anything at that 
16 time.
17     Q.   How long did the circuit breaker remain 
18 submerged?
19     A.   If I remember correctly, the circuit breaker 
20 was submerged for approximately five minutes.
21     Q.   Was it energized when it was submerged for 
22 five minutes?
23     A.   No, sir.
24     Q.   Had you altered the circuit breaker in any 
25 way prior to submerging it for five minutes?

196
1     A.   No, sir.
2     Q.   What was the point of submerging the circuit 
3 breaker for five minutes?
4     A.   We were looking to see if having freestanding 
5 water in the circuit breaker and then subjecting it to 
6 freezing conditions could possibly explain a fracture 
7 or have created some failure with the back side of the 
8 breaker.
9     Q.   Okay.  Was there freestanding water in the 

10 meter panel that was attached to 75 Vista View Drive?
11     A.   When?  
12     Q.   Prior to the fire or at any time, to your 
13 knowledge.  
14     A.   Not that I know of, sir, no.
15     Q.   This test you performed to see if there would 
16 be any cracking, what was the result of that test?
17     A.   There was no cracking.
18     Q.   Okay.  I see photographs of a BWH2200 circuit 
19 breaker.  Can you tell me why you have a BWH circuit 
20 breaker?
21     A.   It was just another circuit breaker that was 
22 available of similar configuration.
23     Q.   Did you also submerge this circuit breaker?
24     A.   Yes, sir, we did.
25     Q.   What was the purpose of submerging the BWH 
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1 circuit breaker?
2     A.   The same as the CRS, to see if there was any 
3 damage that would result from -- from moisture within 
4 the circuit breaker?
5     Q.   Okay.  Was there any damage that 
6 resulted from moisture within the circuit breaker?
7     A.   No, sir, there was not.
8     Q.   And I take it that after you submerged the 
9 circuit breaker for five minutes, you took it apart?

10     A.   Yes, sir, we did.
11     Q.   And that revealed that after it's been 
12 submerged for five minutes, water will, in fact, enter 
13 through the vent holes and get inside the circuit 
14 breaker.  Is that your understanding?
15     A.   That's correct.
16     Q.   Do you believe that the manufacturer intends 
17 for this circuit breaker to be submerged?
18     A.   No, sir.
19     Q.   And I trust you will never install this 
20 circuit breaker anywhere now that it has been 
21 submerged.  Is that correct?
22     A.   That's correct.
23     Q.   Why did you take the -- I believe this is the 
24 CSR2200 circuit breaker.  Why did you take the top off 
25 after you had submerged it?

198
1     A.   To observe the internal workings and see 
2 where moisture would have been trapped and where 
3 moisture would have settled.
4     Q.   And did that assist you in forming your 
5 opinions in any way?
6     A.   It gave us some insight as to where, where 
7 the moisture would be within the circuit breaker.
8     Q.   Where would the moisture be within the 
9 circuit breaker?

10     A.   In and around the arc chute chambers and the 
11 bus assemblies.
12     Q.   Anywhere else after it has been submerged for 
13 five minutes?
14     A.   That was pretty much it.
15     Q.   Were there any areas within the circuit 
16 breaker that were not subjected to moisture after you 
17 submerged it for five minutes?
18     A.   The portion of the toggle assembly, the upper 
19 portion of the toggle assembly.
20     Q.   Any other section of the breaker that was not 
21 exposed to moisture after it had been submerged for 
22 five minutes?
23     A.   Well, when you say exposed to moisture, it 
24 would have been -- we are looking for it to retain 
25 moisture.  

199
1     Q.   After you had submerged it for five minutes, 
2 how long did you keep it out of water before you 
3 disassembled the breaker?
4     A.   Within a matter of 10 to 15 minutes.
5     Q.   At any point after its submersion -- that's a 
6 bad question.  
7          How many times did you examine it after it 
8 had been submerged?  Just the one time 10 to 15 
9 minutes later?

10     A.   Yes, sir.
11     Q.   Where is this submerged CSR2200 circuit 
12 breaker now?
13     A.   If I'm not mistaken, it's in my car.
14     Q.   Other than the exemplar meter panel that is 
15 in your car and this CSR2200 circuit breaker, are 
16 there any other components, parts, exemplars, 
17 documents, or anything else that relates to this case 
18 in your car?
19     A.   There would be, I think, two more circuit 
20 breakers in the car.
21     Q.   And when you say two more, of the CSR2200?
22     A.   The BWH and then another CSR.
23     Q.   Okay.  Do they still have moisture in them?
24     A.   We would have to open them up and take a 
25 look.

200
1     Q.   They're reassembled?
2     A.   Yes, sir.
3     Q.   I take it you haven't opened them back up to 
4 take a look, have you?
5     A.   No, sir.
6     Q.   Since you submerged the circuit breakers, 
7 have you tested them in any way?
8     A.   We did a test.  There is a CD here, if I may.
9     Q.   Please.  

10     A.   I put dates on them.  I don't know if I put 
11 the date on them.  Yeah.  Yesterday.  I got a CD.  One 
12 of the things that we -- 
13     Q.   You've handed me a CD dated December 19, 
14 2012; is that correct?
15     A.   Yes, sir.
16     Q.   And what is on this CD?
17     A.   That's a video of one of the circuit breakers 
18 that we froze.  And there is a hand in the, in the 
19 photograph.  If I'm not mistaken, it is Mr. Almeida's 
20 hand attempting to turn the circuit breaker from the 
21 on position to the off position.
22     Q.   While it's frozen?
23     A.   After it was taken out of the freezer, yes. 
24     Q.   So let me see if I understand it right.  You 
25 submerged a CSR2200 circuit breaker for five minutes?
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1     A.   Yes, sir.
2     Q.   And then you put in the freezer and froze 
3 it?  
4     A.   That's correct.
5     Q.   And when it was frozen, you brought it back 
6 out and Mr. Almeida did what to it?
7     A.   He manipulated the toggle from on to off.
8     Q.   And did that work?
9     A.   No, sir.

10     Q.   Do you know why not?
11     A.   We, we didn't take the breaker apart at that 
12 point.  And we didn't have a way of x-raying it.  So 
13 no. 
14     Q.   What does the fact that a breaker that is 
15 submerged in water and then frozen and having its 
16 toggle switch not work tell you about this case, if 
17 anything?
18     A.   Well, what it does is it gives us insight as 
19 to the reaction of the circuit breaker to cold weather 
20 operation if it's exposed to moisture.
21     Q.   When you say exposed to moisture, submerged 
22 for five minutes?
23     A.   Well, submerged -- 
24     Q.   And frozen?
25     A.   Submerged for five minutes and frozen, yes, 

202
1 sir.
2     Q.   Was the circuit breaker that was installed in 
3 the meter panel at 75 Vista View Drive ever submerged 
4 for five minutes?
5     A.   To the best of my knowledge, no.  But it was 
6 subjected to weather conditions for over five years.  
7 And this was our way of providing a means of 
8 documenting what that circuit breaker would operate 
9 like if it did have moisture inside and was subjected 

10 to low temperatures.
11     Q.   Is the only video you took....
12          MR. BARTON:  Let's mark this.
13          (Whereupon, Exhibit No. 85 was marked for 
14     identification.)
15 BY MR. BARTON:   
16     Q.   What I have now marked as Exhibit 85, which 
17 is the video dated December 19, 2012, is this the only 
18 video you've taken in this case?
19     A.   Yes, sir.
20     Q.   Did you run through a trial run before you 
21 turned on the videotape of the breaker?
22     A.   No, sir.  
23     Q.   Am I correct you and Mr. Almeida were the 
24 only two present?
25     A.   No, sir, I wasn't present at that time.  

203
1 Mr. Almeida ran through it on his own.
2     Q.   Okay.  And Exhibit 82 also has a blue section 
3 that says October 29, 2012, frozen breaker 
4 photographs.  I take it these are what the breaker 
5 looked like after you froze it; is that correct?
6     A.   Yes, sir.
7     Q.   After you froze these breakers, did you 
8 subject them to any electrical test in a frozen state 
9 after they had been submerged for five minutes?

10     A.   After they had been dried, yes. 
11     Q.   Okay.  And what was the result of that 
12 testing?
13     A.   What the result of the testing was was that 
14 the first two tests, the circuit breaker just remained 
15 energized and on a third breaker test our lab didn't 
16 have sufficient energy and we wound up tripping 
17 circuit breakers upstream so we basically blacked out 
18 the lab.  
19     Q.   So you're -- and when you say -- I take it 
20 you did three tests on three different breakers?
21     A.   Yes.
22     Q.   And the results of those three tests on three 
23 different breakers were the ones that had been 
24 submerged and frozen continued to work and then on the 
25 third test you actually tripped your breaker at your 

204
1 facility and couldn't conduct the test.  
2     A.   That's correct.
3     Q.   And I take it you didn't videotape any of 
4 those tests?
5     A.   No, sir, we did not.
6     Q.   Did you take photographs of those tests?
7     A.   There may be some photographs in that -- 
8     Q.   Did you conduct those tests?
9     A.   No, sir, Mr. Almeida did.

10     Q.   When were those tests conducted?
11     A.   I think -- take a look at it.  It should be 
12 -- you will see -- it's easy to tell because the panel 
13 is in there with the wires connected to the breaker.
14     Q.   Let me get to that.  On the Exhibit 82, we 
15 also see a blue section that says September 7  
16 photographs.  These are Mr. Almeida's photographs from 
17 the artifact inspection we did; is that correct?
18     A.   I believe that's when you sent people to our 
19 facility.
20     Q.   Correct.  All right.  And we see a section 
21 called test photographs dated December 17, 2012.  
22     A.   Right.
23     Q.   And were you present during the tests on 
24 December 17, 2012?
25     A.   December 17 would have been -- 
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1     Q.   Monday?
2     A.   Monday?  No, sir, I was not.
3     Q.   Have you reviewed these photographs before?
4     A.   Yes, sir, I looked at them.
5     Q.   And what, if any effect, did the photographs 
6 taken on December 17 2012, have with respect to your 
7 opinions, if any?
8     A.   None.
9     Q.   Do you know what these photographs depict?  

10 Is this ice?
11     A.   Yes, it is.  There should have been some ice 
12 on the back of the circuit breaker.
13     Q.   How did the moisture get on the back of this 
14 circuit breaker that forms the ice?
15     A.   Again, this is one of the breakers that was 
16 exposed to moisture and then frozen.
17     Q.   Okay.  So it was submerged and then frozen?
18     A.   Yes, sir.
19     Q.   All right.  And then I take it you later 
20 installed it on a meter panel and energized it; is 
21 that correct?
22     A.   That's correct.
23     Q.   And that's what we see here in these other 
24 photographs?
25     A.   That's correct.

206
1     Q.   And those tests prove that the circuit 
2 breaker continued to function normally.  Is that 
3 right?  
4     A.   That's correct.
5     Q.   And you took no videos of that testing; is 
6 that right?
7     A.   That's correct.
8     Q.   Is this circuit breaker we see here depicted 
9 in your test, is it frozen?

10     A.   Well, it should be in the thawing stage of 
11 having been frozen.
12     Q.   Okay, so this is the one that had been 
13 submerged, frozen.  And it looks like it still has ice 
14 on it and you energized it?
15     A.   Yes.
16     Q.   And it worked fine?
17     A.   Yes, sir, it did.
18     Q.   And we only have three photographs of that; 
19 is that right?
20     A.   Yes, sir.
21     Q.   And Mr. Almeida is the one that did that 
22 testing?
23     A.   Yes, sir.
24     Q.   And do you know who was present with 
25 Mr. Almeida when that testing was done on Monday?

207
1     A.   As far as I know, he was by himself.
2     Q.   Who instructed him to do that testing, if 
3 anyone?
4     A.   I, I instructed him to perform that test.
5     Q.   Why?
6     A.   We had, we had performed the, the other tests 
7 previously and it was just a matter of performing an 
8 additional test after we saw that that....
9          MR. BARTON:  Can you mark this.

10          (Whereupon, Plaintiff's Exhibit No. 86 was 
11     marked for identification.)
12 BY MR. BARTON:
13     Q.   Within Exhibit 81 there is a number of 
14 documents.  I'm going to mark some of them separate 
15 just to make it easy for us.  
16          Let me hand you Exhibit 86.  Can you tell me 
17 what this is. 
18     A.   Yes, sir, that's a telephone log of a 
19 telephone conversation I had with the owner of SL 
20 Kelley Electric.
21     Q.   Earlier in this deposition, I asked you who 
22 you spoke with and what witnesses you spoke with in 
23 connection with this case and you indicated none.  Did 
24 you just forget that you spoke with Mr. Kelley?
25     A.   I didn't consider him to be a witness.

208
1     Q.   Why did you talk to him?
2     A.   I was attempting to identify the -- what we 
3 had discussed before, that gutter assembly.  It had 
4 been something that showed up in our photographs and 
5 something that I never remember seeing from the first 
6 day that I was on the fire scene.  
7          And so this is a matter of following up with 
8 a telephone conversation and just getting his, his 
9 remembrance of what had transpired up to and including 

10 the installation of the panel.
11     Q.   And did anyone instruct you to call 
12 Mr. Kelley?
13     A.   I had spoken with Attorney Rossi and gotten 
14 permission from him to do so.
15     Q.   Okay.  And Exhibit 86 is your notes from that 
16 conversation?
17     A.   Yes, sir.
18     Q.   And did Mr. -- let me ask a better question. 
19          When was the first time you realized the 
20 gutter was missing from this meter panel?
21     A.   When I observed that usual -- excuse me, the 
22 unusual slant in the panel construction, that was my 
23 first indication.  
24          And then when we received the information 
25 from Eaton (maybe about a year later I think we got 
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209
1 that), that was the first time that I knew.  But I 
2 was, I was suspect from the day that we did the 
3 inspection in 2011.
4     Q.   Is there some reason why you didn't mention 
5 the missing components in your report of November 12, 
6 2012? 
7     A.   No, sir.
8     Q.   What did Mr. Kelley tell you with respect to 
9 the gutter?

10     A.   Well, as he remembered, it was there when his 
11 fellows purchased it.  He said he normally doesn't use 
12 Eaton products.  I can't remember.  He used another 
13 major manufacturer.  But given the time line of the 75 
14 Vista View installation, his fellows went to a local 
15 supply house.  And Cutler Hammer had some type of 
16 program in place and so they got the meter enclosure 
17 at a very reduced cost.  
18          And they, his two electricians, as reported 
19 to me, delivered it to the site, installed it on the 
20 side of the building, installed the SER cable from the 
21 bottom of the circuit breaker.  
22          And in his statement, he stated that then 
23 Connecticut Light & Power showed up and installed 
24 their wiring and made their connections.  
25     Q.   Did Mr. Kelley tell you who the electricians 

210
1 were who were the ones that installed the meter at 75 
2 Vista View Drive?
3     A.   No, he did not.  I didn't ask.
4     Q.   Okay.  When you say Mr. Kelley advised you 
5 that the gutter was present on the meter panel when 
6 his guys installed it, did you ask him how he knows 
7 that?
8     A.   No, sir, I didn't.
9     Q.   Did you ask Mr. Kelley if he had ever been to 

10 75 Vista View Drive?
11     A.   I had asked him if he had been there for the 
12 installation, at which time he explain to me that he 
13 didn't do field work, that he was basically in the 
14 office.   
15     Q.   So it's your understanding that Mr. Kelley 
16 was never at Vista View prior to the fire; is that 
17 right?
18     A.   That I don't know.  I mean, I just know that 
19 he wasn't there for the installation.
20     Q.   Okay.
21     A.   He might have been there for a drive-by or to 
22 drop some equipment off to his people, but I don't 
23 know.
24     Q.   Did you ask Mr. Kelley if he had ever seen 
25 the meter panel prior to the fire?

211
1     A.   No, sir, I did not.
2     Q.   So if I have got it right, you spoke with 
3 Mr. Kelley on December what?  The 10th?
4     A.   Yes, sir.
5     Q.   Of 2012, at Mr. Rossi's suggestion.  And 
6 Mr. Kelley advised you that two of his guys who you 
7 cannot identify installed the meter panel and he 
8 believed that the wire way -- the gutter wire way 
9 would have been present.  Is that right?

10     A.   Yes, sir.
11     Q.   Did Mr. Kelley indicate to you that he spoke 
12 with the two gentleman who installed the meter panel?
13     A.   No, sir, he did not.
14     Q.   Okay.  Did you ask him how he knows that the 
15 gutter was in place on a meter panel he has never seen 
16 which was installed by two employees who he cannot  
17 identify?
18     A.   I didn't ask him to identify the employees.  
19 I can't that he couldn't.  I never asked who installed 
20 it.
21          In the process of talking to him, he had -- 
22 he was the only person in the office.  He had the 
23 phone ringing in the background.  And I asked him for 
24 the information that I thought was important and he 
25 presented it to me.  

212
1          There was a discussion with regard to, you 
2 know, what, what the gutter was and where the gutter 
3 was.  And that's when he said -- you know, stated to 
4 me that it had been present when it was purchased.  So 
5 how he knew that, you know, I didn't press the issue 
6 on that.
7     Q.   Did he tell you why his employees got a 
8 discount on this meter panel?
9     A.   He said that Cutler Hammer was running some 

10 special promotion and they -- they meaning the supply 
11 house -- was able to provide it at a greatly reduced 
12 price.
13     Q.   Did you work with -- and if Don is a 
14 consultant, tell me.  But did you work with Don Galler 
15 at all in connection with this case?
16          MR. ROSSI:  Yes, he's a retained expert.
17          MR. BARTON:  He was retained, but 
18     nontestifying.  
19          MR. ROSSI:  Right.  And I wanted to produce 
20     that letter, but I didn't want to take his name 
21     out of it, so....  Because the letter has -- 
22          MR. BARTON:  Yeah, it does.
23          MR. ROSSI:  -- information in it.
24 BY MR. BARTON:  
25     Q.   Other than Mr. Kelley, have you spoken with 
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213
1 anyone else in connection with this case, excluding 
2 your conversations with Mr. Rossi or Mr. Galler?
3     A.   Or Mr. Driscoll?  
4     Q.   Or Mr. Driscoll.  
5     A.   No.
6     Q.   Nobody else?  Have you had any other phone 
7 interviews with anybody that I would call a witness?
8     A.   I don't believe so.
9     Q.   Okay.  Mr. Cristino, do you believe we have 

10 covered all of your opinions and the basis for them 
11 today?
12     A.   Yes.
13     Q.   Is there anything we have missed?
14     A.   No, sir.
15     Q.   Stapled to the back of Exhibit 81 is eight CD 
16 Roms.  I won't go through them all.  But these 
17 comprise not only your photographs, but the documents 
18 received by Mr. Rossi and through Quali-Tech; is that 
19 correct?
20     A.   Yes, sir.
21     Q.   They're all labeled.  
22     A.   Yes, sir, they are.
23          MR. ROSSI:  I think your photos are in there 
24     too.
25          MR. BARTON:  Yeah.

214
1 BY MR. BARTON:
2     Q.  Other than the documents Mr. Rossi has 
3 removed, do I now have and have we now gone through 
4 all of the documents that are contained in your file, 
5 sir?  
6     A.   Yes, sir.
7     Q.   And I believe we've exhausted your opinions 
8 in this case; is that right?
9     A.   Well, I've got opinions you haven't even 

10 touched on.  But for this case.
11     Q.   Well, in this case.  
12     A.   Yes, sir.
13          MR. BARTON:  I'm sure you have many 
14     opinions.  Mr. Cristino, thank you for your time 
15     today.  I don't have any to further questions for 
16     you.  
17          MR. ROSSI:  He'll read and sign.
18          THE VIDEOGRAPHER:  That concludes his 
19     testimony.  Going off videotape number 4,  
20     4:00 p.m. 
21          (Whereupon, at 4:00 p.m., the taking of the 
22     deposition concluded.)
23                    * * * * * * * *
24
25

215
1                C E R T I F I C A T E
2          I, Susan Wandzilak, hereby certify that I am 
3 a Registered Professional Reporter and Notary Public 
4 in and for the State of Connecticut, commissioned and 
5 qualified to administer oaths.
6          I further certify that the deponent named in 
7 the foregoing deposition was by me duly sworn, and 
8 thereupon testified as appears in the foregoing 
9 deposition; that said deposition was taken by me 

10 stenographically in the presence of counsel and 
11 reduced to typewriting under my direction, and the 
12 foregoing pages are a true and accurate copy of the 
13 original transcript of the testimony.
14          I further certify that I am neither of 
15 counsel nor attorney to either of the parties to said 
16 suit, nor am I an employee of either party to said 
17 suit, nor of either counsel in said suit, nor am I 
18 interested in the outcome of said cause.
19          Witness my hand and seal as Notary Public 
20 this 5th day of January 2013.
21
22                   __________________________
23                        SUSAN WANDZILAK
24          
25
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1  GorePerry Reporting & Video
2  Tuesday, January 8, 2013
3  Peter Rossi

 Cozen O'Connor
4  1900 Market Street

 Philadelphia PA 19103
5  
6  Re: Deposition of Joe Cristino 

 Date:Tthursday, December 20, 2012
7  Case:Ace American Insurance Company v. Eaton Electrical, Inc.
8  Peter Rossi
9  

10  Your witness did not waive the right to read and sign
 his/her deposition in the above referenced matter.

11  Enclosed is the copy of the deposition you ordered,
 together with errata sheets and additional signature

12  page.  Please instruct your witness to read the
 transcript, list any corrections (including page and

13  line number) on the errata sheets, sign and date the
 errata sheets and signature page. 

14  
 Within 30 days, please return the errata sheets and

15  signature page to our office for further processing.
16  Your prompt cooperation will be appreciated.
17  Sincerely,
18  
19  
20  
21  
22  
23  Production Department

 GorePerry Reporting & Video
24  515 Olive Street

 St. Louis, MO  63101
25  (314) 241-6750
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1  Comes now the witness, Joe Cristino ,
2  and having read the foregoing transcript
3  of the deposition taken on 12/20/2012,
4  acknowledges by signature hereto that it is a
5  true and accurate transcript of the testimony given 
6  on the date hereinabove mentioned.
7  
8  
9  _____________________________

10  Joe Cristino 
11  
12  Subscribed and sworn to me before this
13  _____ day of _________________,20____.
14  My Commission expires
15  
16  
17  ____________________________ 
18  Notary Public
19  
20  
21  
22  
23  
24  
25  
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1  COURT MEMO
2  
3  
4  
5  Ace American Insurance Company v. Eaton Electrical, Inc.
6  
7  
8  CERTIFICATE OF OFFICER AND
9  STATEMENT OF DEPOSITION CHARGES

10  
11  DEPOSITION OF Joe Cristino 
12  
13  12/20/2012
14  Name and address of person or firm having custody of
15  the original transcript:
16  
17  Sandberg, Phoenix & von Gontard, P.C.
18  600 Washington Avenue, 15th Floor
19  St. Louis, MO 63101
20  
21  
22  
23  
24  
25  

222
1  ORIGINAL TRANSCRIPT TAXED IN FAVOR OF:
2  
3  Sandberg, Phoenix & von Gontard, P.C.
4  600 Washington Avenue, 15th Floor
5  St. Louis, MO 63101
6  Total:
7  1 ONE COPY - TAXED IN FAVOR OF:
8  
9  COZEN OCONNER

10  1900 Market Street
11  Philadelphia, PA 19103
12  Total:
13  
14  
15  
16  
17  
18  
19  
20  
21  
22  
23  
24  
25  

223
1  Upon delivery of transcripts, the above 
2  charges had not been paid.  It is anticipated 
3  that all charges will be paid in the normal course 
4  of business. 
5  GORE PERRY GATEWAY & LIPA REPORTING COMPANY 
6  515 Olive Street, Suite 700 
7  St. Louis, Missouri 63101 
8  IN WITNESS WHEREOF, I have hereunto set 
9  STATEMENT OF DEPOSITION CHARGES
10  my hand and seal on this ________ day of _______________ 
11  Commission expires  
12  ___________________________ 
13  Notary Public 
14  
15  
16  
17  
18  
19  
20  
21  
22  
23  
24  
25  
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1
              UNITED STATES DISTRICT COURT
             FOR THE DISTRICT OF CONNECTICUT

---------------------------------x
ACE AMERICAN INSURANCE COMPANY   : CAUSE NO.
                                 : 3:11-CV-01741-CSH
VS.                              :
                                 :
EATON ELECTRICAL, INC.           :
---------------------------------x

          DEPOSITION OF:  HENRY STORMER
          DATE:  JULY 25, 2012
          HELD AT:  SIEGEL O'CONNOR
                    150 TRUMBULL STREET
                    HARTFORD, CONNECTICUT

          Reporter:  MIMI Z. ARMANDO, LSR # 00222

2
1 APPEARANCES:
2
3 REPRESENTING THE PLAINTIFF:
4 COZEN O'CONNER
5 1900 MARKET STREET
6 PHILADELPHIA, PENNSYLVANIA 19103
7 By:  PETER ROSSI, ESQ.
8
9

10 REPRESENTING THE DEFENDANT:
11 SANDBERG, PHOENIX & von GONTARD, P.C.
12 600 WASHINGTON AVENUE - 15TH FLOOR
13 ST. LOUIS, MISSOURI 63101-1313
14 By:  JONATHAN T. BARTON, ESQ.
15
16
17
18 ALSO IN ATTENDANCE:
19 Brian Capouch, Videographer
20
21
22
23
24
25

3
1                          INDEX
2 WITNESS:                                          Page:
3 HENRY STORMER
4 Direct examination by Attorney Barton                5
5 Cross examination by Attorney Rossi                 62
6 Redirect examination by Attorney Barton             74
7

DEFENDANT'S EXHIBITS                               Page:
8

Exhibit 15, resume...........................       10
9

Exhibit 16, fire department run form.........       25
10

Exhibit 17, Armed and Ready Alarm
11 Systems package..............................       31
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15 Exhibit 20, photo............................       43
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sent with copies of transcript, originals kept with
25 original transcript.)

4
1                       STIPULATIONS
2
3      It is stipulated by counsel for the parties that
4 all objections are reserved until the time of trial,
5 except those objections as are directed to the form of
6 the question.
7
8      It is stipulated and agreed between counsel for
9 the parties that the proof of the authority of the

10 Notary Public before whom this deposition is taken is
11 waived.
12
13      It is further stipulated that any defects in the
14 Notice are waived.
15
16      It is further stipulated that the reading and
17 signing of the deposition transcript by the witness is
18 waived.
19
20
21
22
23
24
25
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5
1         (The deposition commenced at 12:16 p.m.)
2
3           THE VIDEOGRAPHER:  This is the beginning of
4      tape number 2.  This is the case of Ace American
5      Insurance Company versus Eaton Electrical.  The
6      name of the witness is Henry Stormer.  The
7      deposition is being held at 150 Trumbull Street,
8      Hartford, Connecticut.  The court reporter will now
9      swear in the witness.

10
11      HENRY STORMER, Deponent, having first been duly
12 sworn, deposes and states as follows:
13
14            DIRECT EXAMINATION BY MR. BARTON:
15
16      Q    Could you state your name for the record,
17 please?
18      A    Henry William Stormer.
19      Q    Mr. Stormer, my name is John Barton.  I'm an
20 attorney and I represent Eaton Corporation in a cause
21 of action that Ace American Insurance has brought
22 against it arising out of the fire which occurred on
23 January 17, 2011.  Have you ever given a deposition
24 before?
25      A    Yes, I have.

6
1      Q    About how many times?
2      A    Fires, three or four; civil suits for my job
3 as a police officer in excess of ten.
4      Q    As we go along here today, I'm going to ask
5 you a series of questions.  If at any time you don't
6 understand my questions or they are unclear in any way,
7 just ask me to repeat or rephrase myself and I will be
8 glad to do so.  From time to time you may say uh-huh or
9 uh-uh, I'll ask you if that's a yes or a no. I'm not

10 trying to be rude, I'm just trying to make sure we have
11 a clean record; all right?
12      A    Sure.
13      Q    Final rule of thumb is that it is your
14 deposition, so if you need a break at any time for any
15 reason, just let us know.  I don't anticipate we'll go
16 too long, but if you do need one, please let us know.
17      A    Sure.
18      Q    What is your current address?
19      A    My current address is 146 Burma, B-u-r-m-a,
20 Road, Southbury, Connecticut.
21      Q    And your telephone number?
22      A    203-604-5653.
23      Q    Your date of birth?
24      A    August 28, 1961.
25      Q    Are you currently employed?

7
1      A    Yes, I am.
2      Q    And what is your employment?
3      A    I'm a senior fire investigator for
4 EFI Global, Incorporated.
5      Q    And how long have you been a senior fire
6 investigator?
7      A    I began that job in January of 2012 when I
8 left the town of Southbury.
9      Q    What is EFI Global?

10      A    We're a fire investigation and engineering
11 firm.
12      Q    You mentioned you started after you left your
13 position at the town of Southbury, what was your
14 position with the town of Southbury?
15      A    I was the fire marshal for the town of
16 Southbury from approximately August of 2006 until
17 January of 2012.  I also prior to that I worked as a
18 part-time fire investigator with EFI Global from
19 October of 2010 through becoming full time in January
20 of '12.
21      Q    And what are your job duties as the fire
22 marshal for the town of Southbury, what were they?
23      A    Compliance with Connecticut Chapter 541 of
24 the General Statutes which regard fire investigation,
25 hazardous materials which includes blasting, fireworks,

8
1 cargo tank vehicles for oil, gasoline, and other liquid
2 hazardous materials, and conducting fire code
3 inspections on the occupancies required to be
4 inspected, anything greater than a two-family residence
5 in the state of Connecticut.
6      Q    Would you let me know what does it mean to do
7 an origin and cause investigation, what does that
8 entail?
9      A    That entails following the guidelines as set

10 forth in my training as a fire marshal with the state
11 of Connecticut, following the training received by
12 numerous different outlets in fire cause and origin
13 investigations, following NFPA standards.
14      Q    And when you say NFPA standards the 921?
15      A    921-1033.
16      Q    Okay.
17      A    And basically it is to go in and using the
18 scientific method to take your fire scene starting from
19 scratch and doing an investigation to determine how and
20 where that fire started.
21      Q    And what is the scientific method?
22      A    The scientific method is steps where the
23 investigator will go in and begin investigating the
24 scene, taking photographs, working from the area of
25 least damage to the area of most damage.  It is
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1 basically what I have been doing since 1986 with a
2 whole bunch of technical terms now, but, you know, you
3 go in and you just try and let the evidence lead you to
4 a hypothesis of where and how the fire started.
5      Q    You mentioned hypothesis, this is an opinion
6 that you form; is that correct?
7      A    Yes.
8      Q    In order to support that hypothesis, do you
9 look to facts in your investigation to support that

10 hypothesis?
11      A    You try to.
12      Q    If you can't find the facts, do you just
13 assume they existed?
14      A    No.
15      Q    Why not?
16      A    Because you can't assume that they existed.
17      Q    Why can't you assume that they existed?
18      A    Because every time I assume something, I get
19 in deep trouble.
20      Q    If we want to assume facts, we can come up
21 with any cause of a fire we want; right?
22      A    Exactly.  I mean, you can basically take the
23 evidence and make it fit whatever scenario you want if
24 you don't follow the method properly.
25      Q    And the method that you follow is the

10
1 scientific method?
2      A    Yes.
3      Q    And you adhere to NFPA 921 as a guide; is
4 that correct?
5      A    As best as I possibly can.  It is one of
6 numerous sources that I use, but I do actually use the
7 NFPA 921 checklist out of the back of the book when I
8 do fire scenes.
9      Q    And I take it you're a certified fire

10 investigator?
11      A    Yes, I am.
12      Q    And how long have you been certified?
13      A    I received my certification in August of
14 2010.
15      Q    From what organization?
16      A    The International Association of Arson
17 Investigators.
18      Q    So IAAI?
19      A    Yes.
20
21 (Defendant's Exhibit 15, resume, marked for
22 identification.)
23
24 BY MR. BARTON:
25      Q    Let me hand you what has been marked as

11
1 Exhibit 15.  Can you identify this for us?
2      A    That appears to be my resume.
3      Q    Does it accurately depict your employment
4 history and background?
5      A    Yes.
6      Q    Is that a document you prepared?
7      A    Yes, this one is.  You never know when you're
8 looking for another job.  The only thing looking at my
9 training, that doesn't appear to be totally updated.

10 There may be a few more courses that aren't on there
11 but.
12      Q    Fair enough.  Can you describe your education
13 background for me?
14      A    I graduated from Newtown High School in
15 Newtown, Connecticut in 1979.  In the fall of '79 I
16 took criminal justice courses at what used to be
17 Mattatuck Community College in Waterbury, Connecticut.
18 In 1982, in April of '82, I graduated from the
19 Connecticut Police Academy as a certified police
20 officer in the state of Connecticut.  In 1989 I went to
21 the New England Institute of Law Enforcement Management
22 at Babson College in Wellesley, Mass and graduated from
23 that program.  And in 1990 I graduated from the
24 Connecticut Fire Marshal Certification Program.
25      Q    It sounds like were you a police officer for

12
1 a period of time?
2      A    I was a police officer for just shy of 25
3 years.  But I worked for the police department for 25
4 years.
5      Q    In what positions did you work for the police
6 department?
7      A    I started as a dispatcher in October of 1980.
8 In January of 1982 I got promoted to the rank of patrol
9 officer.  In 1989 I was promoted to the rank of patrol

10 sergeant.  From 1997 through 2002 I was the commanding
11 officer of the detective and youth bureaus.  And I
12 finished my career from 2002 to 2005 as the senior
13 patrol sergeant and then I retired in April of 2005.
14      Q    You indicated in 1990 though you attended or
15 you obtained a fire certification?
16      A    Yes.  The town of Newtown certified me as a
17 deputy fire marshal where I served a dual role as both
18 a police sergeant and deputy fire marshal for the town.
19      Q    How long were you a deputy fire marshal?
20      A    I left in November of 2005 so roughly fifteen
21 years, a little over.
22      Q    And when you left in November of 2005, did
23 you then go to Southbury as a fire marshal?
24      A    No.  I was hired in Southbury in 1994 as a
25 deputy fire marshal.
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13
1      Q    Okay.
2      A    So as a police officer, I served as a deputy
3 fire marshal in Newtown and a part-time deputy fire
4 marshal in Southbury, which was my hometown.  So on
5 days off I would do inspections or fire investigations.
6      Q    And in your role as a fire marshal, I take it
7 you do origin and cause investigations?
8      A    Too many to count.
9      Q    I was going ask you how many?

10      A    I would guess thousands.  By the time my
11 career was over, Connecticut law requires the fire
12 marshal to investigate the cause and origin of every
13 fire and/or explosion or every threatened fire and
14 explosion within the confines of the jurisdiction.
15      Q    So --
16      A    I was averaging 125 to 140 a year in
17 Southbury and that was fifteen years after I started
18 doing them in Newtown.
19      Q    Fair enough.  So you have seen a lot of fire
20 scenes, I take it?
21      A    Yes.
22      Q    And you have sifted through a lot of ash over
23 the years?
24      A    Too much ash.
25      Q    I want to turn your attention to some ash you

14
1 sifted through on January 17, 2011.
2      A    Frozen ash.
3      Q    I understand it was cold that evening; is
4 that right?
5      A    It was very cold that evening.
6      Q    Left me hand you Exhibit 1.  Can you identify
7 that for us?
8      A    It appears to be a fire investigation report
9 that I prepared regarding a fire at 75 Vista View

10 Drive.
11      Q    And at the time you prepared this report, you
12 were the fire marshal for the Town of Southbury; is
13 that correct?
14      A    Yes, I was.
15      Q    What time did you report to the scene of that
16 fire?
17      A    I want to say that I went through some of the
18 records and I don't think the dispatch records are
19 correct.  I believe I was there at approximately 12:40
20 a.m.
21      Q    Your report indicates 12:50 a.m. as the time
22 you arrived roughly?
23      A    Roughly.  I mean, I see the dispatch record
24 is 12:45, if I'm not mistaken.  The fire -- when the
25 fire came in that night, I heard sirens.  I was home.

15
1 I did not hear my radio go off advising of the fire
2 call.  And when I heard the sirens, I got up and I was
3 standing in my kitchen looking for my pager because
4 there was a recall button where you could hear the fire
5 call.  And as I looked out my picture window, I could
6 see the glow in the sky from this fire because I live
7 about a mile away from where the fire happened.
8      Q    So you actually didn't receive a page, you
9 actually visually saw the fire?

10      A    Yeah, I heard sirens and then.
11      Q    Do you recall what time it was that you heard
12 these sirens?
13      A    It was after 12:30.
14      Q    When you heard the sirens and saw the glow,
15 what did you do next?
16      A    Uttered an expletive, got dressed, bundled
17 and hopped in the car.  And at that point, I knew where
18 they were going because they were redispatching the
19 fire as a working structure fire.
20      Q    When you arrived on the scene, was the fire
21 department already there?
22      A    Yes.
23      Q    Were they commencing with suppression
24 efforts?
25      A    I did not see water hit this house until

16
1 approximately one o'clock a.m. and I had been sitting
2 on the side of the road watching.  It was hard to get
3 in and out.  That's when they were just -- the trucks
4 were just arriving, hose was being laid, portable bonds
5 were being set up.  The initial arrival seems to be the
6 most hectic for our fire department.
7      Q    When you arrived on the scene, can you
8 describe what the house looked like at the time?
9      A    Major fire to the right side of the

10 structure, which would have been the garage and above.
11 There was a bonus room above.  That appeared to be
12 totally engulfed in flames.  The roof structure was
13 appearing from the center out to also be totally
14 engulfed in flames.  I took some initial pictures from
15 my vehicle as I parked.
16      Q    Let me hand you what has been marked as
17 Exhibit 2, can you identify that for me?
18      A    That is one of the pictures I took as I first
19 got there.
20      Q    I understand you used a digital camera?
21      A    Yes.
22      Q    And there was some question as to whether
23 Deputy Fire Marshal Baldwin had taken these pictures,
24 can you confirm that these are your pictures?
25      A    This one I took sitting in my vehicle on the
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1 side of the road because you can see that I'm sitting
2 so low that I've actually missed the first floor of the
3 residence.  This is the second floor and up.  There was
4 a huge hill and the snow was so deep we actually lost
5 one of our shorter fireman for a moment.  He walked off
6 a stone wall and disappeared.  Not that that's very
7 funny but.
8      Q    I understand.  Let me hand you Exhibit 3, can
9 you tell me what this is?

10      A    This I took from the driveway of the home and
11 these times are actually, I believe, almost very
12 correct.  I mean, I'm not going to say that I timed
13 them to the Naval Observatory Clock but.
14      Q    And the time stamp on Exhibit 3 is what?
15      A    00:57, so 12:57 a.m.
16      Q    And what we see in Exhibit 3 is what you
17 described just a moment ago, the garage is fully
18 engulfed; is that correct?
19      A    Yes, and the roof is.
20      Q    And that is a front elevation shot of the
21 home; correct?
22      A    This photo, yes.  This is actually taken from
23 the driveway of the home behind the fire truck and you
24 can see there is no water being put on the structure at
25 that point.

18
1      Q    Let me ask a question first.  When you
2 arrived, did you walk around the home and take
3 photographs?
4      A    I took photographs from the front.  I had
5 Deputy Baldwin and Deputy Tolles walk around the home
6 and take some photos.
7      Q    Did they do it in the early morning hours or
8 do you know if they waited?  What time did you have
9 Deputy Baldwin --

10      A    I had them doing it during suppression so I
11 don't know what was in the file.  There were some
12 photos because we were extremely upset that the fire
13 department was walking around smashing windows out of
14 the first floor where there was no fire and they were
15 actually doing it from the inside out and there were
16 people below them and glass was falling on other
17 firefighters.
18      Q    When you say smashing windows out of the
19 first floor where there was no fire, what do you mean,
20 there was no burning going on?
21      A    Right.  There was no fire burning on the
22 first floor of that structure.  Everything was above
23 the second floor ceiling.  And then you had some drop
24 fire when the roof and the ceilings upstairs collapsed.
25 Nothing came down to the first floor so instead of

19
1 going through and opening windows, which really wasn't
2 necessary anyway because there was no fire, the fire
3 department decided they were going to break the windows
4 out and they were doing it where people were standing.
5      Q    What I'm getting at:  When you arrived, there
6 was no flame on the first floor; is that correct?
7      A    Nothing.
8      Q    All the flames were isolated to the second
9 floor and the roof structure?

10      A    Right.  Except for this area, which was one
11 of the reasons I took this picture.  I was looking at
12 the area to the right of the front door.
13      Q    And when you say this area, would you go
14 ahead and circle the area you're referring to on
15 Exhibit No. 3?
16      A    Sure.
17      Q    And then draw a line and put your initials
18 next to it.
19           MR. ROSSI:  Can I see that, Joe?
20           MR. BARTON:  Sure.
21 BY MR. BARTON:
22      Q    And the area you're referring to is on the
23 front to the right of what looks like a little bay
24 window that they had built out; is that correct?
25      A    Yeah, because later we found out it was a

20
1 den.
2      Q    So to the front and right of the den in this
3 photograph, you said there was fire at that level at
4 the time you arrived?
5      A    Yes.
6      Q    Now, this photograph was taken at 12:57.
7 There doesn't appear to be fire in that area at that
8 point?
9      A    The burn pattern -- I'm sorry, I used the

10 wrong word.  Instead of fire, there was looking for the
11 lowest area of burning, that pattern stood out because
12 of the fact that, you know, with the exception of this
13 garage, which just totally collapsed with the bonus
14 room, it was strange that we had a -- almost like a
15 channel that burned from the roof down to the ground or
16 from the ground up to the roof and that's why we were
17 looking right at that.
18      Q    Was that the lowest point of burning you
19 found when you arrived on the scene?
20      A    Later after suppression efforts were over and
21 we could get in there, yeah, we could get into the
22 spot.
23      Q    Let me hand you Exhibit 4, can you tell me
24 what that depicts?
25      A    That looks like the final moments of the
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21
1 garage.
2      Q    So we see a photograph depicting the garage
3 doors; is that correct?
4      A    Yes.
5      Q    And again, it shows the fire on the roof and
6 quite a bit inside that garage; is that right?
7      A    Yes.
8      Q    Can you also see the den area you referred to
9 in Exhibit No. 4?

10      A    A lot of smoke over in that area.  Yes, you
11 can just to the left.
12      Q    How many feet of snow were on the ground that
13 day?
14      A    Wow.  Depending on where you were, because
15 this is such a wide open area, the reason we lost the
16 fireman was there was over five feet of snow at the end
17 of a stone wall.  I would say we had at least two,
18 two-and-a-half feet.  Because when I was looking for
19 these photos, I was able at home with my digital camera
20 to take the card out of the camera, and the town of
21 Southbury didn't have the capability of putting the
22 card into the computers at the time, so I would do it
23 at home and then I would burn CDs on my personal
24 computer and I tried to see if I had these photos.  But
25 I believe I had photos from the 11th, which was right

22
1 -- January 11, which was right after a snow storm and
2 we had about two-and-a-half to three feet of snow on
3 the ground on the 11th.
4      Q    Let me hand you Exhibit 5.  Again, this is a
5 photograph of it looks like the garage and then looking
6 into the backyard?
7      A    Right, that's the rear of the home.
8      Q    Again, the roof and the second story appear
9 to be significantly involved in flames; is that right?

10      A    Yes.
11      Q    We also see piles of snow there up against
12 the house, at least the garage section?
13      A    Yes.
14      Q    Do you know who shoveled the snow for this
15 home?
16      A    I believe it was the caretakers.
17      Q    And who were the caretakers?
18      A    Oh, God, they were employees of Pilots Mall,
19 if I'm not mistaken.  I have his name somewhere.  Do
20 you mind if I look through the report?
21      Q    I do not.
22      A    John Turner was the property manager.
23      Q    Do you know is he the individual who actually
24 shoveled the snow?
25      A    That I don't know.

23
1      Q    Do you remember if the walkway leading to the
2 front door was shoveled?
3           MR. ROSSI:  To the extent that you're saying
4      shoveled, do you mean by hand or by a machine or
5      what do you mean?
6           MR. BARTON:  Neither.  Cleared.
7 BY MR. BARTON:
8      Q    Was snow removed from the sidewalk by either
9 or any mechanism that you're aware of when you got to

10 that scene?
11      A    That I don't recall.
12      Q    Here is what I'm getting at.  I'm looking at
13 Exhibit No. 5 and I see a mound of snow piled up
14 against the house, I'm wondering if the walkway was
15 shoveled on the way to the front door, if they shoveled
16 the snow out toward the front yard or up against the
17 house?
18      A    I know what you're saying.  Excuse me, let me
19 just turn this off.  I'm sorry.  I think that if you
20 look at where this is, here would be the end of the
21 driveway, so whoever plowed came up the driveway and
22 stopped at the end of the driveway, so they were
23 basically pushing the driveway snow to the end.  This
24 really wasn't against the house.
25      Q    And you're talking about the driveway snow in

24
1 Exhibit 5?
2      A    Right.
3      Q    I'm asking you about the walkway to the front
4 door of the house?
5      A    I really don't remember.  It may have been.
6 But I don't recall having to, you know, trek like we
7 were in Alaska to get to the front of the home.  But
8 then again, we had melting and water issues at the time
9 so.

10      Q    Fair enough.  I will draw your attention back
11 to Exhibit No. 1, your fire investigation report.  The
12 last page of this report is signed by you; is that
13 correct?
14      A    Yes.
15      Q    Do you recall when you prepared this?
16      A    No, I don't.
17      Q    I noticed it is not dated.  Is there a reason
18 the report is not dated?
19      A    No.  I just didn't do it.
20      Q    On the day you arrived, when did you begin
21 conducting your origin and cause investigation?
22      A    I always waited until the fire department was
23 done with their efforts because I had found that if I
24 didn't I would usually end up getting saturated or
25 something falling on my head.
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25
1      Q    Do you remember what time the fire department
2 finished with their efforts?
3      A    I want to say we really didn't start doing
4 anything until after five a.m. and that was after I had
5 contacted -- because of the size of the loss, I had
6 contacted the state fire marshal's office to come in
7 and assist with the investigation.
8      Q    When did you contact the state fire marshal?
9      A    Pretty early on.

10
11 (Defendant's Exhibit 16, fire department run form,
12 marked for identification.)
13
14 BY MR. BARTON:
15      Q    Let me hand you Exhibit 16.  Do you recognize
16 that document at all?
17      A    That would have been the Run Form from the
18 CAD, computer-aided dispatch system for the town of
19 Southbury.
20      Q    And what is a run form?
21      A    Every fire that is entered into the computer
22 system is assigned a number, an incident number, so
23 this would have been 11-35.
24           MR. ROSSI:  That's Exhibit 16?
25           THE WITNESS:  Yes.

26
1      A    It gives you the date, it gives you the name
2 of the dispatcher, who that would be Kim Russo, third
3 shift.  It was reported as a structure fire.  911 call.
4 And it gives you the times of dispatch.
5 BY MR. BARTON:
6      Q    And it looks like at 12:31 that the police
7 department was on the scene; is that correct?
8      A    That's what that would indicate, yes.
9      Q    And according to this run form, it also

10 indicates that at 2:10 a.m. that the fire is knocked
11 down.  Do you know what that refers to?
12      A    At that point that flames are minimal and
13 that they are going to begin overhaul and destroying
14 the property.
15      Q    And when you say overhaul and destroying the
16 property, that is going in with shovels looking for hot
17 spots?
18      A    Right.  That's ripping down walls, ceilings,
19 making sure there are no extensions into areas that
20 they can't see or.
21      Q    Basically so they don't have to come back out
22 when the fire reignites?
23      A    Right, which they did in this fire, I
24 believe, anyway.
25      Q    I understand.  It also indicates Exhibit 16

27
1 that at 2:50 a.m. the state fire marshal was on scene?
2      A    Yeah.  I would notify dispatch that the state
3 fire marshal arrived, which means I would have called
4 them probably in the area of 1 to 1:30 a.m.
5      Q    Was it normal to have the state fire marshal
6 come out?
7      A    For a loss that big, yes.
8      Q    Is there a size loss that --
9      A    I usually judged it based on the type of

10 fire.  The reason in this case honestly was vacant
11 home, brand new construction burns to the ground.
12 Until we get in there we don't know whether or not we
13 have an arson so it is a good idea to have the dog on
14 scene.
15      Q    And when you say brand new construction, this
16 particular home looks like it was --
17      A    Three years old or something.
18      Q    Five or six years old?
19      A    Yeah.
20      Q    The home was built in 2005 and it was a 2011
21 fire?
22      A    Well, we knew that all the homes in there
23 were in the million dollar range or were on the market
24 in the million dollar range, so basically looking at
25 that -- that fact that it is a holiday weekend, it was

28
1 Martin Luther King weekend, I believe, so it is a
2 Sunday night, the fire happens.  We know kids have hung
3 out there.  If you drive through the area and you go to
4 the cul-de-sac about a mile away from the fire at the
5 end, you can tell the kids party in the cul-de-sac.  So
6 without knowing what caused this fire at one a.m. and
7 seeing the scope of the fire, I would call for
8 assistance and that's what we did here.
9      Q    And according to Exhibit 16, it looks like

10 that the origin and cause or cause and origin
11 investigation started around 5:46 a.m.; is that right?
12      A    Walking around the area, yes, but we didn't
13 really do much because we wanted someone from
14 Connecticut Light & Power on scene to tell us that the
15 house was safe.  We didn't want to start digging
16 through, you know, piles and getting electrocuted.
17      Q    Did you contact Connecticut Light & Power?
18      A    Yes, we did.
19      Q    What time did you contact them?
20      A    I'm not sure if I contacted them or if the
21 fire chief had done it earlier.  I would have to --
22      Q    At some point in time, do you remember
23 Connecticut Light & Power arriving on the scene?
24      A    Yes, I do.
25      Q    Did you speak with their representatives when
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1
UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT
--------------------------------x
ACE AMERICAN INSURANCE COMPANY,

              Plaintiff,

vs.                    Case No. 3:11-cv-01741-CSH
                       Date:  December 17, 2012
EATON ELECTRICAL, INC.,

            Defendant.
--------------------------------x

           DEPOSITION OF JONATHAN TURNER 

    The deposition of Jonathan Turner was taken on 

December 17, 2012, beginning at 10:39 a.m., at One 

Landmark Square, Stamford, Connecticut, before Susan

Wandzilak, Registered Professional Reporter and Notary

Public in the State of Connecticut.

               Susan Wandzilak  License No. 377

2
1 A P P E A R A N C E S
2 PETER G. ROSSI, ESQUIRE

     Cozen O'Connor
3      1900 Market Street

     Philadelphia, Pennsylvania 19103-3508
4      215-665-2783 Phone

     215-701-2483 Fax
5      prossi@cozen.com
6                   Attorney for Plaintiff
7 JONATHAN T. BARTON, ESQUIRE

     Sandberg Phoenix & Von Gontard, P.C.
8      600 Washington Avenue - 15th Floor

     St. Louis, Missouri 63101
9      314-231-3332 Phone

     314-241-7604 Fax
10      jbarton@sandbergphoenix.com
11                   Attorney for Defendant
12 Also Present:  John E. Chaffee, River Bend Center, LLC
13
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3
1               S T I P U L A T I O N S
2         IT IS HEREBY STIPULATED AND AGREED by
3 and between counsel representing the parties that
4 each party reserves the right to make specific
5 objections at the trial of the case to each and
6 every question asked and of answers given
7 thereto by the deponent, reserving the right to
8 move to strike out where applicable, except as to
9 such objections as are directed to the form of

10 the question.
11         IT IS HEREBY STIPULATED AND AGREED by
12 and between counsel representing the respective
13 parties that proof of the official authority of
14 the Notary Public before whom this deposition is
15 taken is waived.
16         IT IS FURTHER STIPULATED AND AGREED by
17 and between counsel representing the respective
18 parties that the reading and signing of the
19 deposition by the deponent is not waived.
20         IT IS FURTHER STIPULATED AND AGREED by
21 and between counsel representing parties that all
22 defects, if any, as to the notice of the taking
23 of the deposition are waived.
24         Filing of the Notice of Deposition with
25 the original transcript is waived.

4
1          THE VIDEOGRAPHER:  We are now on record, 
2     December 17, 2012.  The time on videotaped record 
3     is approximately 10:39 a.m.  You can swear the 
4     witness, please.
5                   JONATHAN TURNER,
6 having been first duly sworn, testified as
7 follows:
8          THE COURT REPORTER:  Can I have your full 
9     name and address for the record.  

10          THE WITNESS:  Jonathan Turner, 17 Flak, 
11     F-L-A-K, Lane, New Fairfield, Connecticut 06812.
12                  DIRECT EXAMINATION
13 BY MR. BARTON:
14     Q.  Mr. Turner, my name is John Barton.  I'm an 
15 attorney and I represent Eaton Corporation in a cause 
16 of action that has been brought against it arising out 
17 of a fire that occurred on January 16, 2011.  
18         Have you ever given a deposition before?  
19     A.   No.
20     Q.   As we go along here today, I'm going to ask 
21 you a series of questions.  If at any time you don't 
22 understand my question or it's unclear in any way, 
23 just ask me to repeat or rephrase myself and I'll be 
24 glad to do so.  
25     A.   Okay.
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5
1     Q.   So if you shake your head or say um-uh or 
2 un-uh, I will say, Is that a yes? or, Is that a no?
3     A.   Yeah, um-uh.
4     Q.   I'm not trying to be rude.  Just trying to 
5 make sure we have a clear record.  Okay?
6     A.   Yes.   
7     Q.   And a final rule of thumb is, if you need a 
8 break at any time for any reason, just let me know and 
9 we will take one.  I just ask that you answer whatever 

10 question is on the table.  Fair enough?
11     A.   Will do, yes.
12     Q.   All right.  You already identified your 
13 address.  Can you give me your telephone number.  And 
14 the business number is fine, sir.  
15     A.   203-359-7657.
16     Q.   Are you currently employed?
17     A.   Yes.
18     Q.   And who do you work for?
19     A.   River Bend Center, LLC.
20     Q.   And what do you do for them?
21     A.   I'm a property manager.  I handle all the 
22 real estate.
23     Q.   What type of real estate does River Bend, 
24 LLC, own?
25     A.   Mostly commercial and part residential.

6
1     Q.   Okay.  What percentage is residential?
2     A.   About five percent.
3     Q.   Okay.  And of the commercial property it 
4 owns, is that residential or business?
5     A.   The -- 
6     Q.   The commercial property.  I'm sorry.  It's 
7 commercial property, correct?
8     A.   It's commercial property.
9     Q.   How long have you been a property manager for 

10 River Bend?   
11     A.   Probably 10 years.  
12     Q.   Has it always been -- well, has it always 
13 been under River Bend?  Have you always been employed 
14 by River Bend?
15     A.   I was employed by Omega Engineering.  
16     Q.   Okay.  Prior to working at Omega Engineering, 
17 what did you do?
18     A.   I was an electrician.
19     Q.   For who?
20     A.   SL Kelly Electric.
21     Q.   How long did you work for SL Kelly Electric?
22     A.   Nine and a half years.
23     Q.   And what years were those?
24     A.   '87 to '95, I believe.
25     Q.   Okay.  And prior to your work at SL Kelly, 

7
1 where did you work?  
2     A.   I was a kid.  I worked at Town Fair Tire.
3     Q.   I'm sorry.  You worked where?
4     A.   I was a kid.  I worked at Town Fair Tire.  I 
5 worked at Bradleys, Caldor. 
6     Q.   What is your date of birth, sir?
7     A.   1/9/69.
8     Q.   Can you describe your educational background 
9 for me.  

10     A.   I went to Abbott Tech and I took electrical 
11 as a trade. 
12     Q.   So I take it you got a certificate in 
13 electrical work from Abbott Tech; is that correct?
14     A.   Yes, sir.
15     Q.   And what year was that?
16     A.   1987.
17     Q.   Any other formal education?
18     A.   No.
19     Q.   No other certificates or degrees?
20     A.   In AED and stuff like that.
21     Q.   I'm sorry?
22     A.   AED, life safety and stuff like those, but 
23 nothing else.
24     Q.   When you worked at SL Kelly Electric, what 
25 were your job duties?

8
1     A.   Electrical wiring for commercial.  Majority 
2 commercial.  And residential.
3     Q.   Did you ever install a meter panel before?
4     A.   Yes.  
5     Q.   About how many times?
6     A.   A hundred times.
7     Q.   Did you ever have any problems installing a 
8 meter panel?
9     A.   No.

10     Q.   When you installed a meter panel, were you 
11 the individual that selected where to place the meter 
12 panel on the home?
13     A.   Yes, sometimes.  And sometimes not.
14     Q.   What considerations would you take when 
15 placing a meter panel on the home?
16     A.   Location and distance.
17     Q.   Okay.  And when you say location distance, 
18 location from what or location where?
19     A.   Well, there's code.  Windows, stuff like 
20 that.  And the distances that you can travel for your 
21 cable coming over or on the ground. 
22     Q.   Okay.  Were there any codes that you are 
23 aware of that related to location or placement near 
24 downspouts, gutter systems, or water?
25     A.   No.    
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21
1 major issue, I would not know about it.
2     Q.   Were you ever made aware of any major issues 
3 at Vista View?
4     A.   Furnace out on 12 Vista View, I believe.
5     Q.   Okay, any others?
6          MR. ROSSI:  You mean before the fire.  
7          MR. BARTON:  Yes.
8          THE WITNESS:  Prior to the fire?  
9          MR. BARTON:  Yes.

10          THE WITNESS:  Well, I think we had a bad 
11     furnace and a bad blower in one of the two 
12     buildings.
13 BY MR. BARTON:
14     Q.   Which one had the bad blower?
15     A.   I think it was 116.
16     Q.   Any other issues that were brought to your 
17 attention that you were aware of?
18     A.   Not that I'm aware of.  You may have wind 
19 damage or little things.  Nothing that's....
20     Q.   Did anybody prior to the fire bring to your 
21 attention any problems with the gutter system?
22     A.   No.
23     Q.   Were you made aware of any ice damage or ice 
24 sheeting flowing down from the gutter system at Vista 
25 View?  

22
1     A.   No. 
2     Q.   If there was significant ice flowing down 
3 from the gutters, is that something you would expect 
4 either Mr. Ribisl to advise you of or East Brook 
5 Construction?
6     A.   Yeah.  
7     Q.   They should bring it to your attention?
8     A.   Should.
9     Q.   Did you ever have any problems with any of 

10 the electrical systems at Vista View prior to the 
11 fire?
12     A.   Electrical systems?  
13     Q.   Yes.  
14     A.   No.
15     Q.   Was there any electrical maintenance done on 
16 75 Vista View Drive prior to the fire?
17     A.   No, not that I know of or I recall.
18     Q.   What about any of the other properties?
19     A.   No.
20     Q.   You didn't participate in any of the 
21 construction or the electrical contracting that was 
22 done for the building?
23     A.   No.  I didn't sign off on any of that stuff.  
24 It was a project that Bob Pollard was handling.
25     Q.   Did you ever have any problems with the 

23
1 security system at 75 Vista View Drive?
2     A.   Yes. 
3     Q.   What problem did you have?
4     A.   We had a problem with the smoke detectors in 
5 the alarm panel, the interface.
6     Q.   Okay, what was the problem?  
7     A.   We kept on getting false reports.  And it 
8 sent off the fire alarm constantly at different 
9 times.  And it happened in a majority of the houses 

10 there.
11     Q.   Okay, so not just 75.
12     A.   It happened in 12.  It happened in 116, 70.  
13     Q.   What did do you to alleviate these false fire 
14 alarms?
15     A.   I had the alarm company disconnect the 
16 interface in between that they had the problem with.
17     Q.   So effectively no longer monitor?
18     A.   By the outside no longer monitored.
19     Q.   Okay.  So there may have been smoke detectors 
20 inside the homes so if somebody was there they would 
21 hear it sound, right?
22     A.   There was definitely smoke detectors inside 
23 the homes.
24     Q.   Okay.  But in terms of monitoring by an 
25 outside security agency, it wasn't happening?

24
1     A.   Wasn't happening.
2     Q.   Okay.  Do you know when the smoke detectors 
3 were disabled?  Or the monitoring for the smoke 
4 detectors.  
5     A.   Sometime in 2008, I believe, right after Bob 
6 Pollard left.
7     Q.   About the time you took over the properties?
8     A.   Yeah.  And Bob was having the same problem 
9 too, I believe.

10     Q.   Now, the security system Armed and Ready was 
11 your security service, correct?
12     A.   Correct.  Still are.
13     Q.   Now, when Armed and Ready advised you of any 
14 issues with the property, what was supposed to happen?
15     A.   Well, they would just do maintenance.  They 
16 wouldn't advise us of anything.  We would call them in 
17 if there was a problem.
18     Q.   Well, if there was a problem on the property, 
19 for example, power out, low temperature (or since 
20 there was smoke detectors that were disabled, let's 
21 just go with power out or low temperature), what would 
22 happen?  Would you get notified?
23     A.   Yes.
24     Q.   Okay.  Who would notify you?
25     A.   It would be a central monitoring station.
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1     Q.   Okay.
2     A.   When you meant Armed and Ready, I believe you 
3 were talking about the company itself.
4     Q.   Correct.  And when you would be advised of a 
5 problem on the property, what was supposed to happen?
6     A.   Depending on what it was.
7     Q.   Okay.  If it was a power outage, what were 
8 you supposed to do?
9     A.   If it's a power outage, I would tell them to 

10 disregard.
11     Q.   Why?
12     A.   Because we lost power many many times up 
13 there.
14     Q.   How many times have you lost power up there?
15     A.   Offhand?  
16     Q.   Yes.  
17     A.   Twenty-plus times.
18     Q.   How many times had you lost power at 75 Vista 
19 View Drive?
20     A.   Most of the time they all would go out at the 
21 same time.
22     Q.   Okay.
23     A.   They would start with one and then you would 
24 end up putting them all on test.
25     Q.   So even if there is a -- if it's extremely 

26
1 cold outside like it was on January 16 of 2011 when 
2 you received a power outage, just don't call me back 
3 for another 12 hours?
4     A.   Correct.
5     Q.   Is that standard procedure?
6     A.   Yes.
7     Q.   Who created that procedure?
8     A.   Me.
9     Q.   And was this because you had so many power 

10 outage alarms?
11     A.   Yes.
12     Q.   On January 16 of 2011, did you receive an 
13 alarm for power outage at 75 Vista View Drive?
14     A.   Yes.
15     Q.   Do you recall what time it was that you 
16 received that?
17     A.   It was close to midnight.
18     Q.   Did you receive an alarm for power outage at 
19 70 Vista View Drive?
20     A.   Yes.
21     Q.   And do you recall when that was?
22     A.   About -- it could be around the same time, 15 
23 minutes later, 10 minutes later.
24     Q.   Okay.  So you received two calls that 
25 evening?

27
1     A.   Yes.
2     Q.   The first was for 75; the second one was for 
3 70?
4     A.   Not sure which way it went, but....
5     Q.   We have records to show.  
6     A.   Yeah.
7     Q.   Didn't receive any power outage at any of the 
8 other homes?
9     A.   Correct.

10     Q.   Did that strike you as unusual?
11     A.   No.
12     Q.   A moment ago you told me when the power went 
13 out to the neighborhood, they all went out.  
14     A.   Yeah, but -- 
15     Q.   But on the 16th only two go out?
16     A.   It could happen.
17     Q.   Had it ever happened before?
18     A.   No.
19     Q.   When you received the notification about 75 
20 Vista View Drive, what, if anything, did you tell the 
21 representative of Armed and Ready?
22     A.   I believe I told Armed and Ready to 
23 disregard, put on test.
24     Q.   When you received the call advising that you 
25 the house across the street from 75, which is 70 Vista 

28
1 View Drive, also was without power, what did you tell 
2 them to do at that point?
3     A.   Disregard and put it on test.
4     Q.   Did you call anybody at Omega or Pilot's Mall 
5 or really anybody and say, hey, somebody go out and 
6 check the property?
7     A.   No.
8     Q.   If the records indicate that you received the 
9 first call at 10:47 p.m. -- 

10     A.   Okay.
11     Q.   -- do you have any reason to dispute that?
12     A.   No, if that's what it says.
13     Q.   Do you know how long it took the first fire 
14 department to arrive on scene?
15     A.   No, I don't.
16          MR. ROSSI:  You mean with regard to the 
17     fire?  
18          MR. BARTON:  Correct.  On -- well, actually 
19     they didn't, they didn't get there until January 
20     17th.  Yes, I'm talking about the fire.
21 BY MR. BARTON:
22     Q.  Do you know how long it took the first fire 
23 department to report to the scene?
24     A.   I have no idea.
25     Q.   Let me finish the question.  
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1          MR. ROSSI:  Let him finish his question.
2          THE WITNESS:  Okay. 
3 BY MR. ROSSI:  
4     Q.   From the time they received notification of 
5 the fire to get there.  Do you have any idea?
6     A.   I have no idea.
7     Q.   Do you know what time the fire department 
8 received notification of the fire?
9     A.   I have no idea.

10     Q.   After Armed and Ready had contacted you 
11 twice, did you receive any other phone calls on the 
12 16th concerning 75 Vista View Drive?
13     A.   Yes, I believe I received it from someone 
14 from the fire department telling me that one of our 
15 houses were on fire.
16     Q.   I think that was on the 17th.
17     A.   Well, close to -- we were close to --
18     Q.   I know we are close to midnight here.  
19     A.   I was sleeping, so....
20     Q.   And what did the fire department advise you?
21     A.   They told me that one of our houses were on 
22 fire, that I needed to come on up.
23     Q.   Okay.  And what did you do next?
24     A.   I immediately called Scott Ribisl.  I picked 
25 Scott Ribisl up and we immediately went up there.

30
1     Q.   All right.  What time did you arrive at the 
2 property? 
3     A.   I want to say somewhere around 12:30, quarter 
4 to 1:00.
5     Q.   And describe the scene for me when you got 
6 there.  Was the house still on fire?
7     A.   Well, when you come to the road, it was all 
8 blocked off.  Obviously, they didn't want us to come 
9 up in that area.  But we told them that we were the 

10 owners of the house so they let us get up to the 
11 bottom of the road, basically.  At that point I could 
12 see the fire.
13     Q.   At some point in time did you speak with the 
14 fire investigators?
15     A.   Fire investigators?  
16     Q.   Yeah.
17     A.   Connecticut Lab, yes. 
18     Q.   Fire marshals?  Other firefighters up there?
19     A.   Well, I spoke to the Connecticut Crime Lab, 
20 yes.
21     Q.   And what did you tell them?
22     A.   They interviewed me on what happened.
23     Q.   Much like I'm doing right now?
24     A.   Right now, yeah.  I was in the crime truck.
25     Q.   Did you advise them that you had been 

31
1 notified that there was a power outage?
2     A.   Yes, I believe I did.
3     Q.   For both properties?
4     A.   Yes, I believe I did.
5     Q.   After you spoke with the fire investigators, 
6 what did you do next?
7     A.   At the?
8     Q.   With respect to the property.  Did you stay 
9 there all night?

10     A.   I stayed there all night.
11     Q.   Okay.
12     A.   I didn't leave until 12:00 the next day.
13     Q.   Did anybody advise you what may have caused 
14 the fire that evening?
15     A.   No.
16     Q.   Have you come to learn what caused the fire?
17     A.   I heard it was the meter panel.
18     Q.   What about the meter panel?
19     A.   That they believed that the fire started in 
20 the meter panel.
21     Q.   Okay, who told you that?
22     A.   It was -- I was in part of the 
23 investigation.  I was there with the people that were 
24 doing the investigation.  So they were talking about 
25 it. 

32
1     Q.   When you say they, can you --
2     A.   Meaning the 20 people that were doing the 
3 investigation for multiple insurance companies that 
4 were there.
5     Q.   Okay, so if I were to ask you to name those 
6 individuals, you wouldn't be able do so.
7     A.   No.  Besides, I also was there with the crime 
8 lab.  So, I mean, the state police said the same 
9 thing.   

10     Q.   Was there any discussion about ice or 
11 weather?
12     A.   No.
13     Q.   Were there any -- at any time did you examine 
14 the other meter panels on the other homes at Vista 
15 View? 
16     A.   No.
17     Q.   Okay.
18     A.   I believe that someone had a conversation 
19 about running over to see what type of meter panels 
20 they were during the investigations.  
21          And I brought every insurance company to 
22 every house.  And we walked in every house and they 
23 documented every house.
24     Q.   Are all the houses identical?
25     A.   Three of them are close to identical.  They 
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1 are called the same.  And the majority of the layouts 
2 are the same, yes. 
3     Q.   Are the meter panels located in the exact 
4 same spot?
5     A.   I can't tell you exactly.
6     Q.   Okay.  75 Vista View Drive, do you have any 
7 understanding of where that meter panel is located on 
8 the home?  Or was located.  
9     A.   Yes.   

10     Q.   Okay.  Was it the same as on other properties 
11 or was it different?
12     A.   I can't answer that.
13     Q.   I hand you what has been previously marked as 
14 Exhibit 14.  Can you identify that document for me?
15     A.   Yeah.
16     Q.   What is it?
17     A.   It's me sending a note to Armed and Ready to 
18 disconnect the smoke detectors causing the false 
19 alarms.
20     Q.   For Vista View Drive?
21     A.   Yes. 
22     Q.   And what is the date of that correspondence?
23     A.   October 28, 2008.
24     Q.   Were the smoke detectors for Vista View -- 
25 for any of the Vista View properties ever turned back 

34
1 on, or the monitoring for them?
2     A.   Yes.
3     Q.   And when was that?
4     A.   I can't recall exactly what dates.
5     Q.   Was it after the fire?
6     A.   It was after the fire, yes.  And they weren't 
7 just turned back on.
8     Q.   I'm sorry.  What do you mean they weren't 
9 just turned back on?

10     A.   We had to spend a lot of extra money to 
11 integrate something that was better to the system now 
12 to make it work.
13     Q.   But you were aware as of October 28, 2008, 
14 that there would be no monitoring at 75 Vista View 
15 Drive of any fire or smoke; is that correct?
16     A.   External monitoring.  There was internal 
17 monitoring, yes.
18     Q.   By internal monitoring you mean if there was 
19 somebody inside the home, they would hear it; is that 
20 right?
21     A.   Correct.
22     Q.   At the time of the fire, Vista View was 
23 vacant; is that correct?
24     A.   Correct.
25     Q.   On the day of the fire, do you recall walking 

35
1 the property with a Detective Christensen?
2     A.   I believe so.
3     Q.   Okay.
4     A.   I don't remember his name exactly.
5     Q.   With a detective for the state of 
6 Connecticut?
7     A.   Yes, if that's his name.
8     Q.   Okay.  Did you take him to observe ice 
9 buildup in the gutters where the meter panels were 

10 located on the Arlington style homes?
11     A.   No.  I brought him to the houses.  If he saw 
12 that, then that's what he saw.
13     Q.   Had you had a problem at Vista View with ice 
14 damming prior to the fire?  Do you know what that is?
15     A.   Explain to me.   
16     Q.   Sure.  Ice damming is the gutters filling up 
17 with ice and then overflowing as if there is no gutter 
18 system.  
19     A.   Yes, a lot of people had the problem, yeah.  
20 I believe they probably at certain areas might have 
21 had problems, yes.
22     Q.   There was a lot of snow.  
23     A.   Yeah, there was very -- I mean, all over on 
24 all the properties.  But you do more damage ripping it 
25 out.

36
1     Q.   When you say you do more damage ripping it 
2 out, what do you mean?
3     A.   To like if you rip it off the roof and stuff 
4 like that.
5     Q.   Did you advise anybody not to rip the ice off 
6 the roof at 75 Vista View Drive?
7     A.   I didn't advise them to do anything.
8     Q.   Had you been made aware there had been ice 
9 damming at the Vista View properties?

10     A.   I don't think so.  
11     Q.   I meant to add prior to the fire.  
12     A.   Prior to the fire, no.
13     Q.   After the fire, in your role as a property 
14 manager for Omega, what did do you with respect to 75 
15 Vista View?  Did you have any tasks or duties?
16     A.   Oh, yes.  Go by the place with Scottie and 
17 make sure the place was safe until we hired East Brook 
18 Construction to board up the place.  I hired them to 
19 demo and make the place secure.
20     Q.   So East Brook did both the boarding up and 
21 the demo?
22     A.   Yes.
23     Q.   Is there any plans to rebuild 75 Vista View 
24 Drive?
25     A.   At this time no because we have three houses 
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4
1              VIDEOGRAPHER:  On the record
2 1916 -- 9:16.  This is the deposition of Jay
3 Foster recorded on September 11th, 2012 in
4 Waterbury, Connecticut and this deposition is
5 being taken in the case of Amer -- Ace American
6 Insurance Company versus Eaton Electrical and
7 was noticed by the defendant.
8              Videotape operator is Bob Brown of
9 Geomatrix Productions, 270 Amity Road, New

10 Haven, Connecticut.
11              Stipulations?
12              MR. BARTON:  There are no
13 stipulations.
14              VIDEOGRAPHER:  Okay.
15              MR. STREET:  He will read and sign
16 the transcript.
17              VIDEOGRAPHER:  If the counsel can
18 identify themselves.
19              MR. BARTON:  John Barton
20 representing Eaton Corporation.
21              MR. ROSSI:  Peter Rossi
22 representing the plaintiff.
23              MR. STREET:  Richard Street
24 representing the Connecticut Light & Power
25 Company.
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5
1              VIDEOGRAPHER:  Swear in the
2 witness, please.
3 J A Y   F O S T E R,   J R.,
4 90 Pershing Drive, Plainville, Connecticut
5 06062,
6       called as a witness, having been first
7       duly sworn by Lea M. Palombo, LSR
8       #00184, RPR, a Notary Public in and for
9       the State of Connecticut, was examined

10       and testified as follows:
11 DIRECT EXAMINATION
12 BY MR. BARTON:
13     Q.   Could you state your name for the
14 record, please?
15     A.   Jay Foster, Jr.
16     Q.   Mr. Foster, my name is Jon Barton, I'm
17 an attorney.  I represent Eaton Corporation in a
18 cause of action that's been brought against it
19 by Ace American Insurance Company arising out of
20 a fire which occurred on January 17th, 2011.
21              Have you ever given a deposition
22 before?
23     A.   No.
24     Q.   Okay.  As we go along here today, I'm
25 going to ask you a series of questions.  If at

6
1 any time they're confusing or unclear in any
2 way, just ask me to repeat or rephrase myself
3 and I'll be glad to do so, okay?
4     A.   Yes.
5     Q.   The other rule of thumb is we'll need
6 verbal responses from you.  So if at any time
7 you shake your head or say uh-huh or unh-unh,
8 and don't worry, everybody does it, I'll say is
9 that a yes or is that a no.  I'm not trying to

10 be rude, I'm just trying to get a verbal
11 response.  Fair?
12     A.   Yes.
13     Q.   All right.  And the final rule of thumb
14 is this is your deposition, so if you need a
15 break at any time for any reason, you just let
16 us know and we'll take one.  The only thing I
17 would ask is that if there's a question pending
18 that you answer that first before we take a
19 break.  Fair enough?
20     A.   Yes.
21     Q.   Don't anticipate we'll be here very
22 long, but we'll see.
23              All right.  Sir, could you give me
24 your date of birth, please?
25     A.   August 24th, 1979.

7
1     Q.   And your current address?
2     A.   90 Pershing Drive, Plainville,
3 Connecticut.
4     Q.   Could you describe your educational
5 background for me?
6     A.   Most recently I went to Rensselaer
7 Polytechnic Institute for my undergraduate.
8     Q.   Did you obtain a degree?
9     A.   Yes.

10     Q.   And what was that degree in?
11     A.   Electric power engineering.
12     Q.   Is that a Bachelor's Degree?
13     A.   Yes.
14     Q.   And what year did you receive that?
15     A.   2003.
16     Q.   Prior to obtaining your electric power
17 engineering Bachelor's Degree in 2003, what
18 other education do you have?
19     A.   Actually, let me -- let me correct
20 myself because the most recent thing I did was
21 just like this little certificate thing that we
22 did with the company at UConn, but it has
23 nothing to do with any degrees I received.  I
24 wasn't thinking about that.
25     Q.   Okay.  Well, let me stop you there.

8
1 You graduated from high school?
2     A.   I did graduate from high school.
3     Q.   What year?
4     A.   It's like a quiz.  1998.
5     Q.   All right.  After you graduated high
6 school, what educational institution did you
7 attend right after that?
8     A.   Rensselaer Polytechnic Institute.
9     Q.   Okay.  And you completed that program

10 in 2003?
11     A.   That's correct.
12     Q.   And what year did you start that
13 program?
14     A.   1998.
15     Q.   All right.  After Rensselaer
16 Polytechnichal Institute, what other educational
17 institutions did you attend, if any?
18     A.   I went to UConn School Of Business in
19 Hartford.
20     Q.   Okay.  And what years did you attend
21 UConn School Of Business?
22     A.   I actually don't even remember what
23 year it was.
24     Q.   Did you complete a program there?
25     A.   It was a -- it was a company program.
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89
1 fault from the transformer to the -- to the
2 meter socket, so --
3     Q.   So it happened either at the meter
4 socket or on the other side of the meter socket,
5 correct?
6     A.   Correct.
7     Q.   Okay.  And just so I correct my
8 understanding, make sure I understand this
9 correctly, a fault happened at 75 Vista View and

10 it caused an overcurrent to come through the
11 transformer?
12     A.   In layman's terms, yes.
13     Q.   And that's what, in your view, caused
14 the breaker to open; is that correct?
15     A.   Yes.
16     Q.   And is there any -- you said that, in
17 your view, you think it was a fault, correct?
18              MR. BARTON:  Asked and answered.
19     A.   Yes.  But if I even may clarify a
20 little bit, the reason I state it the way I do
21 is because, on secondary systems, a high
22 resistance fault can electrically look like
23 load, so it -- so that's why I constantly say,
24 well, load or fault because, when we talk about
25 a fault, you -- if you took two conductors and

90
1 just bolted them right together, that's a fault,
2 but there can also be a failure that could just
3 look like load to the transformer and it would
4 be probably very high, so.
5     Q.   Now, when you were at the meeting where
6 the meter panel was examined and you saw the
7 hole in the back of the meter panel, was that
8 some evidence of the kind of fault that you
9 would expect could cause the secondary side

10 breaker to open?
11              MR. BARTON:  Object to form.
12     A.   I'm not expert enough in the -- in
13 electric -- or in the arcing failures,
14 et cetera.  There were some people there that
15 probably have reports on that stuff.
16     Q.   Well, just in your experience, did the
17 evidence that you saw in the breaker panel that
18 the -- the back of the breaker panel in the
19 vicinity of the circuit breaker was burned
20 through, was that the kind of event which could
21 cause the breaker on the secondary side of the
22 transformer to open?
23              MR. BARTON:  Object to form.
24 Vague, also speculation.  Beyond this knowledge
25 of the witness.

91
1              Go ahead.
2     A.   If a -- yeah.  If an expert were to say
3 that was because of electric arcing right there
4 at that spot and that's what actually caused it,
5 but I'm not expert enough to say that's --
6     Q.   Understood.
7     A.   -- really what happened.  But something
8 like that could feasibly generate enough current
9 to trip the breaker.

10     Q.   Now, how does a situation like that
11 generate current?  When you say generate
12 current, that implies to me that somehow this is
13 generating current, but it's actually drawing
14 current through the transformer, correct?
15     A.   Yes.  Thanks for correcting me.  It's
16 not generating any current --
17     Q.   Right.
18     A.   -- but that's just the way we say it,
19 typically, when we say generates fault current.
20 The current -- the electricity is actually
21 generated, obviously, at a generating plant and,
22 during a load or anything that's using current,
23 if you will, what it's really doing is creating
24 a circuit, which means the current is going
25 through the circuit and actually back to the

92
1 generating plant.  Like it's just a circuit so
2 it literally completes around.  And it actually
3 does that in inverse directions 60 times per
4 second, in this case, so.
5              I'm sorry, did that answer your
6 question?
7     Q.   Sort of.  Tell me what -- do you have
8 an understanding as to what the normal load on
9 this house would be, if there were no faults?

10 Would it be measured in volts, for example?
11     A.   No, it would be measured in amps.
12     Q.   And how many amps would this house
13 normally draw?
14     A.   Occupied?
15     Q.   No, just as it was sitting there.
16     A.   Just as it was sitting right there?
17     Q.   Yeah.  I just need a benchmark to ask
18 you another question.
19     A.   It's actually very hard for me to say,
20 but if the heat was running, because it was
21 winter, so let's -- let's assume the heat was
22 running and they probably had no lights on
23 anyway, and I'm not familiar with everything
24 about the house, so -- so I would say normal
25 load would pretty much be just the heat and
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93
1 the -- and maybe the alarm system, if it was
2 armed.  And so you might be looking at 20 to 40
3 amps.
4     Q.   Now, when you had a fault situation,
5 how many amps would you be drawing?
6     A.   Indications would show that it would be
7 greater than 125 because it did trip that
8 breaker.
9     Q.   Because the breaker is rated for 125

10 amps, correct?
11     A.   Yes.  It's not a exact number, it's
12 rough, but it's around there somewhere.
13     Q.   And since you know the breaker is
14 opened, this had to either approximate or exceed
15 125 amps, correct?
16     A.   Correct.
17     Q.   Okay.  Now, take a look at Exhibit 49,
18 and tell me what this is again?
19     A.   This is a map of the CL&P facilities on
20 Vista View Drive.
21     Q.   And Strongtown Road, that's where
22 the -- the facilities originate, correct, in
23 this map?
24     A.   Yes, the -- the fuse that shows the
25 source side on Vista View Drive is actually

94
1 originates at Strongtown Road.
2     Q.   Is that the fuse that we see right over
3 the 30K?
4     A.   The fuse is actually a rectangle with a
5 line through it.  It looks like two rectangles
6 next to each other that -- that symbol is the
7 fuse.  If you actually look at the bottom,
8 you'll see a key and it should be on there
9 somewhere.  And then 30K denotes that it's a 30

10 amp fuse, K type.
11     Q.   Did anybody inspect that fuse and
12 determine whether it was blown after the fire?
13     A.   Yes, it was inspected.
14     Q.   And was it blown?
15     A.   No.
16     Q.   It was intact?
17     A.   It was intact.
18     Q.   And the fact that it's intact, that
19 fuse is intact, does that mean that it did not
20 get an overcurrent situation at that fuse?
21     A.   Yes.
22     Q.   And does that mean that whatever
23 problem occurred was downstream of that fuse?
24     A.   Yes.
25     Q.   Now, between that fuse and transformer

95
1 number 968, are there other overcurrent
2 protectors?
3     A.   No.
4     Q.   You mentioned before there was
5 lightning protection?
6     A.   Yes.
7     Q.   Is that depicted on this map?
8     A.   No.
9     Q.   Where would that be, approximately, if

10 you -- if you know?
11     A.   At the 30K fuse?
12     Q.   Mm-mm.
13     A.   If you were to go out to Strongtown
14 Road and look up, you'd see it there.
15     Q.   There's a pole there?
16     A.   That -- that is a pole, that's on a
17 pole, pole 63280.
18     Q.   I got ya.  So you've got a fuse there
19 and you've got lightning protection?
20     A.   That's correct.
21     Q.   Which side of the fuse is the lightning
22 protection on?
23     A.   The load side.
24     Q.   That's the house side?
25     A.   The cable side.  Towards the house.

96
1     Q.   Right.  Now, between the fuse, the 30K
2 fuse, you have transformer 967, correct?
3     A.   Yes.
4     Q.   And then going up towards 75 Vista
5 View, you have 968?
6     A.   Correct.
7     Q.   And how many -- based upon what this
8 map tells you, how many houses or properties
9 does 968 service?

10     A.   What the map shows is that transformer
11 968 services house 70 and 75.  And then there
12 are available service points for lot number
13 seven and lot number two, but lot number two
14 appears that it has a service installed.
15     Q.   From transformer 969?
16     A.   From transformer 969.
17     Q.   When -- you testified here that you
18 were at at least two meetings, one to evaluate
19 the transformer and one to look at the meter
20 panel, correct?
21     A.   That's correct.
22     Q.   And during the meeting where the
23 transformer was evaluated, did you see anything
24 that drew you to the conclusion that the
25 transformer caused this fire?
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1     A.   No.
2     Q.   And when the breaker on the secondary
3 side of this transformer opens, does that
4 terminate electricity into the property?
5     A.   From our facilities, yes.
6     Q.   Yes.  We have no information that there
7 was another source of electricity at this
8 property; do you understand that?
9     A.   Correct.  Yes.

10     Q.   Okay.  So if the breaker opens, there's
11 no electricity going into the house?
12     A.   Correct.
13     Q.   Now, you talked earlier about a fault
14 condition somewhere at the house.  Is it your
15 understanding that it was at the meter panel?
16              MR. BARTON:  Object to form.
17 Asked and answered.
18              Go ahead.
19     A.   Yeah, my -- my understanding is that it
20 was on the load side of the CL&P facilities.
21     Q.   The house side?
22     A.   Right.  I mean, if I were to expand
23 that, I saw damage on the meter panel, but like
24 I said before, I'm not an expert enough to say
25 what caused it or anything like that, so.

98
1     Q.   The reason I ask is because, when you
2 were answering Mr. Barton's questions, you said
3 that the insulation on the cables melted away
4 and could have caused this condition, correct?
5     A.   Correct.
6     Q.   But you don't know if that's what
7 caused the breaker to open, correct?
8     A.   Yeah, that's actually true, you're
9 correct.

10     Q.   It could have been whatever caused the
11 hole in the panel caused the breaker to open,
12 correct?
13     A.   That -- that's a possibility.
14     Q.   Okay.  So you don't know, do you?
15     A.   No, I don't know.
16     Q.   Is it fair to say that the situation
17 you saw in the -- in the breaker panel, in the
18 vicinity of the main circuit breaker, that that
19 hole was in the meter panel was caused by
20 electricity?
21              MR. BARTON:  Object to form.
22 Purely speculation.
23              Go ahead.
24     A.   Yeah, I already answered it, I'm -- I'm
25 not expert enough to say what caused that.  I

99
1 know there were experts there in that meeting
2 that were, you know, qualified to answer that.
3 There's a metallurgic engineer, actually, that's
4 where we were was at a place where they inspect
5 that stuff and could make decisions -- or, you
6 know, they were -- they were the experts on that
7 stuff.
8     Q.   Let me ask you a hypothetical question,
9 which Mr. Barton will object to.

10              MR. BARTON:  Clearly.
11     Q.   If it was caused by electricity, is it
12 fair to assume that it happened before the
13 secondary breaker opened?
14              MR. BARTON:  Let me object to
15 form.  Improper hypothetical, assumes facts not
16 in evidence, calls for speculation and
17 components of it are asked and answered by this
18 witness multiple times.
19     Q.   Go ahead.
20     A.   Could you actually ask again?  I'm
21 sorry.
22              MR. ROSSI:  She'll read that back
23 to you.
24              (Record read as requested.)
25              MR. BARTON:  Let me add vague to

100
1 the objection.
2              Go ahead.
3     A.   Can I -- can I restate it?
4     Q.   Sure.
5     A.   Can I?  Are you asking me that if the
6 hole in the back of the meter pan, the meter
7 socket or cabinet, if that was caused by
8 electricity?
9     Q.   Correct.

10     A.   Is it fair to say that it was -- that
11 it occurred prior to the breaker opening?
12     Q.   Correct.
13     A.   Yes, that's fair to say.
14     Q.   Okay.  Have you ever installed a meter
15 panel?
16     A.   Yes.
17     Q.   And Mr. Barton asked you questions
18 about some inspection that someone -- you
19 thought that the city would make; is that
20 correct, or the municipality?
21     A.   Mr. Barton asked me if the -- yeah.
22 Ask your question again?
23     Q.   What I want to know is what would
24 they -- what would they inspect for, if you
25 know.  If you've installed a meter panel, you've
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UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT
--------------------------------x
ACE AMERICAN INSURANCE COMPANY,

              Plaintiff,

vs.                    Case No. 3:11-cv-01741-CSH
                       Date:  December 19, 2012
EATON ELECTRICAL, INC.,

            Defendant.
--------------------------------x

           DEPOSITION OF MICHAEL J. DRISCOLL

    The deposition of Michael J. Driscoll was taken

on December 19, 2012, beginning at 9:09 a.m., at 150

Trumbull Street, Hartford, Connecticut before Susan

Wandzilak, Registered Professional Reporter and Notary

Public in the State of Connecticut.

               Susan Wandzilak  License No. 377
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3
1               S T I P U L A T I O N S
2         IT IS HEREBY STIPULATED AND AGREED by
3 and between counsel representing the parties that
4 each party reserves the right to make specific
5 objections at the trial of the case to each and
6 every question asked and of answers given
7 thereto by the deponent, reserving the right to
8 move to strike out where applicable, except as to
9 such objections as are directed to the form of

10 the question.
11         IT IS HEREBY STIPULATED AND AGREED by
12 and between counsel representing the respective
13 parties that proof of the official authority of
14 the Notary Public before whom this deposition is
15 taken is waived.
16         IT IS FURTHER STIPULATED AND AGREED by
17 and between counsel representing the respective
18 parties that the reading and signing of the
19 deposition by the deponent is not waived.
20         IT IS FURTHER STIPULATED AND AGREED by
21 and between counsel representing parties that all
22 defects, if any, as to the notice of the taking
23 of the deposition are waived.
24         Filing of the Notice of Deposition with
25 the original transcript is waived.

4
1          THE VIDEOGRAPHER:  We are now on record.  
2     December 19, 2012.  The time on videotaped record 
3     is approximately 9:09 a.m.
4          Swear the witness, please.
5                    MICHAEL J. DRISCOLL,
6     having been first duly sworn, testified as
7     follows:
8          THE COURT REPORTER:  What is your full name 
9     and address for the record.  

10          THE WITNESS:  My full name is Michael J.  
11     Driscoll.  My address is 119 Spokerat (ph) 
12     Street, Seymour, Connecticut 06483.
13                  DIRECT EXAMINATION
14 BY MR. BARTON: 
15     Q.  Mr. Driscoll, my name is John Barton.  I am 
16 an attorney and I represent Eaton corporation in a 
17 cause of action that Ace Insurance Company has brought 
18 against it arising out of the fire which occurred on 
19 January 16 of 2011.  
20         I understand you have been retained as a 
21 witness by Mr. Peter Rossi; is that correct?
22     A.   Yes.
23     Q.   And as part of your retention, you have done 
24 examination into the origin and cause of this fire.  
25 Is that also correct?

Case 3:11-cv-01741-CSH   Document 37-6   Filed 04/19/13   Page 2 of 8

mailto:prossi@cozen.com
mailto:jbarton@sandbergphoenix.com
www.goreperry.com


28d28f6d-3fe3-4570-968a-e29906aa4bbe

Michael Driscoll
Ace American Insurance Company v. Eaton Electrical, Inc. 12/19/2012

FAX 314-241-5070 314-241-6750 www.goreperry.com
Gore Perry Reporting and Video

2 (Pages 5 to 8)

5
1     A.   Yes.
2     Q.   All right.  And as a retained witness, it is 
3 my understanding that you have probably given a number 
4 of depositions in the past.  
5     A.   I have.
6     Q.   Okay, as we go along here today, I'm going to 
7 ask you a series of questions.  If at any time you 
8 don't understand it or if they are confusing in any 
9 way, just ask me to repeat or rephrase myself and I 

10 will be glad to do so, okay?
11     A.   Yes.
12     Q.   Can you describe your educational background 
13 for me.  
14     A.   My educational background includes a graduate 
15 from St. Joseph's High School in Trumbull, 
16 Connecticut, in 1986.  
17          I hold an associate's degree in fire and 
18 occupational safety from the University of New Haven 
19 and also a bachelor's in science degree in fire 
20 science, also from the University of New Haven.
21          In addition, I have been certified previously 
22 as a fire marshal by the state of Connecticut.  That 
23 entailed going through a 16-week program.  Subsequent 
24 to my retirement, I allowed that certification to 
25 lapse.  

6
1          I am also a certified fire and explosion 
2 investigator through -- 
3     Q.   We'll get to your certification -- 
4     A.   Okay. 
5     Q.   -- and all of that in a moment.  
6          With respect to your formal educational 
7 background, what year did you receive your associate's 
8 degree?
9     A.   I believe that was in '96.

10     Q.   And when did you receive your bachelor's of 
11 science?
12     A.   1999.
13     Q.   Any other formal education other than your 
14 associate's and bachelor's degree?
15     A.   No.  
16     Q.   All right, let's talk about your 
17 certifications.  What certifications do you currently 
18 hold?
19     A.   Currently through the National Association of 
20 Fire Investigators, I hold a certification of fire and 
21 explosion investigator.
22     Q.   What is NAFI or National Association of Fire 
23 Investigators?
24     A.   It is just a national organization that is 
25 used to promote the professional side of fire and 

7
1 explosion investigation.  And it is an entity which 
2 also certifies people on a national level.
3     Q.   Is that still run by Mr. Kennedy down in 
4 Sarasota?
5     A.   It is.
6     Q.   Do you know what Mr. Kennedy does for a 
7 living?
8     A.   I believe he is a fire investigator as well.
9     Q.   Who does he testify for 100 percent of the 

10 time?
11     A.   That I don't know.
12     Q.   What does it take to get a certification from 
13 NAFI?
14     A.   NAFI requires you to submit background 
15 information on a number of fires that you have 
16 investigated previously, educational materials or 
17 documents.  And they also require you to take a test.
18     Q.   Okay.  Did you take that test?
19     A.   I did.
20     Q.   Did you pass the test?
21     A.   I did.
22     Q.   Do you know what the pass/fail rate is for 
23 that test?
24     A.   I don't.
25     Q.   Are you also required to make a payment for 

8
1 your dues?
2     A.   Yes.
3     Q.   All right.  And what are those dues, sir?
4     A.   Honestly, I don't know.
5     Q.   Why don't you know?
6     A.   Once I pay them, I expense them.
7     Q.   Are they yearly?
8     A.   No, I believe it's every three years.  It 
9 could be every five.

10     Q.   Is there a minimum CLE -- not CLE.  Is there 
11 a minimum continuing education requirement to maintain 
12 your certification in NAFI?
13     A.   Yes. 
14     Q.   And what is that?
15     A.   I believe it's 40 hours.  In that cycle.
16     Q.   And is NAFI the only organization that you 
17 are certified as a fire investigator through?
18     A.   Yes.
19     Q.   Are you a member of the International 
20 Association of Arson Investors?
21     A.   I am.
22     Q.   Do they have a certification process?
23     A.   They do.
24     Q.   Is there a reason why you are not certified 
25 by IWAI?
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1 Seymour.
2     Q.   Do you live in the town of Seymour?
3     A.   I do.
4     Q.   How long were you the fire inspector for the 
5 town of Seymour?
6     A.   I believe two years.
7     Q.   What did do you prior to that?
8     A.   I worked with New England Ambulance Service 
9 as an EMT intermediate.

10     Q.   As an EMT what?
11     A.   Intermediate.
12     Q.   What is an EMT intermediate?
13     A.   Allowed to start in intravenous lines.
14     Q.   How long were you an EMT?
15     A.   Fifteen years.
16     Q.   And what organization was that for?
17     A.   New England Ambulance, but I was also a 
18 member of the Seymour Ambulance Association.
19     Q.   What year did you start as an EMT?
20     A.   I believe 1984.
21     Q.   Now, what did you do before you were an EMT?
22     A.   I was in school.
23     Q.   All right, let me hand you what has been 
24 marked as Exhibit 61.  Can you identify this for the 
25 record, please.  

30
1     A.   This is my c.v.
2     Q.   Is it complete and accurate?
3     A.   With the exception of my promotion which 
4 recently occurred.
5     Q.   And what promotion was that?  To vice 
6 president?
7     A.   Yes.
8     Q.   And that's at PT&C, correct?
9     A.   Yes.

10     Q.   Is there anything else that you would like to 
11 amend, add to, or remove from that c.v.?
12     A.   No.
13     Q.   Does Exhibit 61 contain all of a listing of 
14 your certifications and your education?
15     A.   It does. 
16     Q.   Okay, Mr. Driscoll, let me hand you what is 
17 marked as Exhibit 62.  Can you identify this for the 
18 record.  
19     A.   This is my expert witness experience form.
20     Q.   Okay, sometimes referred to as Rule 26 
21 disclosure?
22     A.   Yes. 
23     Q.   All right.  So that has a listing of your 
24 testimony that you have given in the past five years; 
25 is that correct?

31
1     A.   And beyond.
2     Q.   And beyond.  How far back does it go?
3     A.   To September of 1997.
4     Q.   And that listing, is it all depositions you 
5 have given or only trial testimony?
6     A.   It is a combination of depositions and a 
7 trial.
8     Q.   Okay.  And that contains all depositions and 
9 trials you have testified in going back to '97?

10     A.   Yes.
11     Q.   Of the depositions you have given, how many 
12 have been on behalf of the insurance companies?  And 
13 take a moment to review.  
14     A.   Thank you.
15          MR. ROSSI:  I'll object to the form of the 
16     question.  I'm not quite sure what you mean by on 
17     behalf, whether they are litigants or clients.
18          THE WITNESS:  (After review.)  Ten.
19 BY MR. BARTON:  
20     Q.   So 10 have been on behalf of insurance 
21 companies; is that correct?
22     A.   Yes.
23     Q.   How many have been on behalf of the 
24 plaintiff?  
25     A.   (After review.)  Eleven.

32
1     Q.   Would you identify those that were on behalf 
2 of the defendant with a triangle next to the specific 
3 case, please.
4     A.   (Witness complying.)
5     Q.   Thank you.  Has your testimony ever been 
6 excluded or precluded by Daubert or any state 
7 standard?
8     A.   No.
9     Q.   Have you ever served in the military?

10     A.   I have not.
11     Q.   Have you ever had any cases involving 
12 electrical meter panels?
13          MR. ROSSI:  You mean besides this one?  
14          MR. BARTON:  Yes.
15          THE WITNESS:  Yes.
16 BY MR. BARTON:
17     Q.   Okay, how many?
18     A.   I believe one.
19     Q.   What was the manufacturer of that electrical 
20 meter panel?
21     A.   I don't recall.
22     Q.   When was that case?
23     A.   I believe it was when I was a local fire 
24 marshal, so the specific time frame I don't know.
25     Q.   Did you conclude that the meter panel had 
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1 caused the fire?
2     A.   Yes.
3     Q.   Did you make a determination as to what about 
4 the meter panel caused the fire?
5     A.   No.
6     Q.   And you don't remember the brand of meter 
7 panel?
8     A.   I do not.
9     Q.   Was that a litigated matter?

10     A.   I don't believe it was.
11     Q.   Did you ever render any opinions that that 
12 particular meter panel was the cause of the fire?
13     A.   It would have been as a part of a report, 
14 yes.
15     Q.   Have you ever made any conclusions that any 
16 Eaton or Cutler Hammer product was the cause of a 
17 fire?
18          MR. ROSSI:  I object to the extent that he 
19     said he didn't recall who the manufacturer of 
20     that panel was.
21          THE WITNESS:  Beyond this fire, I don't 
22     recall if there are any.  I don't think so.
23 BY MR. BARTON:
24     Q.  Have you ever made any determination that 
25 weather was a cause of a fire?

34
1     A.   Yes.
2     Q.   How often?
3     A.   No idea.
4     Q.   More than once?
5     A.   Yes.
6     Q.   How can weather be the cause of a fire?
7     A.   Lightning.
8     Q.   Other than lightning, anything else?
9     A.   That has been my experience, lightning.

10     Q.   Okay.  You are not an electrical engineer; is 
11 that correct?
12     A.   I am not.
13     Q.   And I take it, then, you don't have any 
14 experience with the design and manufacturing of 
15 electrical products, do you?
16     A.   No.
17     Q.   Have you examined or done any investigation 
18 into the manufacturing of the subject meter panel 
19 which is involved in this case?
20     A.   No.
21     Q.   Have you done any investigation into the 
22 design of the subject meter panel which is at issue in 
23 this case?
24     A.   No.
25     Q.   Have you done any examination into either the 

35
1 design or manufacturing of the CSR 2200 circuit 
2 breaker which was installed in the meter panel that is 
3 involved in this case?
4     A.   No.
5     Q.   Am I correct that you will be rendering no 
6 opinions as to any design defect with respect to the 
7 meter panel?
8     A.   Yes.
9     Q.   Am I correct that you will be rendering no 

10 opinions with respect to any manufacturing defect of 
11 the meter panel?
12     A.   Yes.
13     Q.   Am I correct that you will be offering no 
14 opinions with respect to any design defect in the 
15 subject breaker, which is a CSR 2200?
16     A.   Yes.
17     Q.   Am I also correct that you will be rendering 
18 no opinions as to any manufacturing defect that may 
19 exist in the CSR 2200?
20     A.   Yes.
21     Q.   Am I also correct that you are not a warnings 
22 expert?
23     A.   Yes.
24     Q.   So you will be offering no opinions with 
25 respect to any warning, failure to warn, or failure to 

36
1 instruct with respect to the subject meter panel or 
2 its accompanying breaker; is that correct?
3     A.   Yes.
4     Q.   All right.  I take it you have never 
5 installed a meter panel before?  Or have you?
6     A.   Yes.
7     Q.   You have?
8     A.   Yes -- I was answering the first question.
9     Q.   That was a terrible question, wasn't it?

10     A.   It was.
11     Q.   Let me ask it in a way that you can answer.
12     A.   Okay. 
13     Q.   Have you ever installed a meter panel, sir?
14     A.   No.
15     Q.   Are you familiar with the installation 
16 process for a meter panel?
17     A.   Vaguely.
18     Q.   What is your vague understanding?
19     A.   Of just how they are mounted to a solid wall, 
20 if you will.
21     Q.   How are they mounted to a solid wall?
22     A.   Usually with screws.
23     Q.   That's a very basic understanding.  
24     A.   And truly that's all my understanding is.
25     Q.   Okay.  You're not going to be offering any 
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1 fire department to respond to the scene of this fire 
2 after it received the first call?
3     A.   I would have to refer to their incident 
4 report.
5     Q.   I referred to it.  It's nine minutes.  
6     A.   Okay.
7     Q.   Is that about accurate in terms of -- 
8     A.   Sure.
9     Q.   A fairly quick response.  

10     A.   Yes.
11     Q.   Do you know how much fire progression can 
12 occur in nine minutes?
13     A.   Exactly, no.
14     Q.   Okay.  So if I were to ask you, from the 
15 moment your theory that an arc fault caused this fire, 
16 from the moment that happened exterior to the home, 
17 can you say how much fire extension could occur in 
18 that nine minutes?  Can you give me an estimate?
19     A.   No.
20     Q.   Do you think it broke through the walls of 
21 the home within that nine minutes?
22     A.   I believe it could have, yes.
23     Q.   Do you think if the fire department would 
24 have responded within nine minutes, this home could 
25 have been salvageable?

122
1     A.   Within nine minutes of the ignition?  
2     Q.   Yes.  
3     A.   Depending upon suppression techniques and 
4 this house being on an elevated level, the home could 
5 have been salvaged, yes.
6     Q.   Okay.  If you were to look at it as a 
7 firefighter and say, okay, if we got there within 9 
8 minutes, maybe we had a shot to save this property.  
9 What if I were to tell you I want you to compare what 

10 you could have done if you waited 9 minutes between 
11 the ignition of the fire in your suppression efforts 
12 or if you waited 1 hour and 58 minutes?
13          MR. ROSSI:  Objection.  It's beyond the scope 
14     of his opinions and the report.
15 BY MR. BARTON:
16     Q.   Well, I thought you were a firefighter.
17          MR. ROSSI:  He's not being called as a 
18     firefighter.  He's being called as a fire 
19     investigator.
20 BY MR. BARTON:  
21     Q.   Yeah, go ahead.
22     A.   Obviously, progression -- or the longer the 
23 time frame, the longer the fire is able to grow 
24 exponentially and unabated.
25     Q.   In terms of the fire progression, an hour and 

123
1 58 minutes is a pretty long time?
2     A.   Yes.
3     Q.   Okay.  That's going to allow that fire to 
4 progress through the home, up into the roof, extend 
5 throughout the house?
6          MR. ROSSI:  Objection.  There is no evidence 
7     that this fire burned for an hour and 15 minutes.
8 BY MR. BARTON:
9     Q.   Correct?

10          MR. ROSSI:  Objection.
11          MR. BARTON:  I got your objection.  Noted.
12          THE WITNESS:  Yes, the fire could progress to 
13     that extent.
14 BY MR. BARTON:
15     Q.   Okay.  Mr. Turner was told at 10:47 p.m. that 
16 there was a power outage to this structure.  Do you 
17 know what he said, what he advised the alarm company?
18     A.   He advised the alarm company to place a hold 
19 on the system for 12 hours.
20     Q.   Call me back in 12 hours?
21     A.   Pretty much.
22     Q.   Okay.  Do you know if anybody went out to the 
23 house or any response was made to determine why the 
24 power outage occurred?
25     A.   I don't believe so.

124
1     Q.   Do you believe that the power outage to 75 
2 Vista View Drive occurred at the exact moment of the 
3 ignition of fire?
4          MR. ROSSI:  Objection.  Beyond the scope.  Go 
5     ahead.
6          THE WITNESS:  I believe a short circuit would 
7     have interrupted power to the house, yes.
8 BY MR. BARTON:
9     Q.   Okay.  And that's a fine answer, but my 

10 question is, do you believe that when the ignition 
11 occurred that you believe started this fire, there is 
12 an ignition, an arcing event -- do you believe that 
13 that corresponded with the loss of power to 75 Vista 
14 View Drive?
15     A.   I do. 
16     Q.   So that when this home lost power 10:35 or 
17 whatever it turns out to be, a little after 10:00 p.m. 
18 in the evening, that that's when the ignition began 
19 for this property.  Is that correct in your opinion?
20     A.   Yes.
21     Q.   And that ignition and that fire was allowed 
22 to progress unabated until the fire department arrived 
23 and began suppression efforts?
24     A.   Yes.
25     Q.   Okay.  If you will turn to page 5 of Exhibit 
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1 66, that's your report.  I just want to point out 
2 where I have got my nine minutes.  
3          If you look under fire department, it says 
4 the alarm was received and dispatched at approximately 
5 12:24 a.m.  And then one of the lieutenants for the 
6 fire department arrived on the scene at approximately 
7 12:33 a.m., nine minutes later.  
8     A.   Yes.   
9     Q.   All right.  It goes on to say that the 

10 firefighters identify the fire along the roof 
11 structure extending from the north to the south of the 
12 building and they used multiple water tankers.  What 
13 are water tankers?
14     A.   There were no municipal fire hydrants 
15 installed in this location, so the fire suppression 
16 activities included calling in mutual aid tankers, 
17 usually 3,000 gallons of water.  
18     Q.   Are you aware of any additional water sources 
19 that had been created in this neighborhood to address 
20 fire suppression efforts?  
21     A.   No. 
22     Q.   Okay.  Do you know what I'm talking about?  I 
23 was told that there's --
24     A.   A cistern.
25     Q.   -- a cistern inside this property.  Are you 

126
1 aware of that?
2     A.   Exactly where it was or if it existed, I'm 
3 not sure.
4     Q.   Okay.  If there is one, is that where 
5 firefighters are supposed to hook up first?  It 
6 depends?
7     A.   It depends, yes.
8     Q.   Your report on page 5 goes on to say:  
9 Following completion of fire suppression activities, 

10 Fire Marshal Stormer with assistance from the 
11 Connecticut State Police Fire Marshal's Office -- 
12 Detective Christensen, correct?
13     A.   Yes.
14     Q.   All right.  They did their investigation.  
15 And your report says:  The origin of this fire was 
16 identified to be at the electric meter box service 
17 line entry located on the northeast exterior of the 
18 building.  
19          Are you attributing that statement to either 
20 Stormer or Christensen?
21     A.   It would have been Stormer's report, yes.
22     Q.   It goes on to say:  The ignition source for 
23 this fire was determined to be an electrical short 
24 circuit that occurred within the meter breaker/meter 
25 pan assembly located within the point of fire origin 

127
1 and was deemed to be accidental.
2          Who made the determination of this ignition 
3 source?
4     A.   Again that was information gleaned from 
5 Marshal Stormer's report.
6     Q.   Okay.  So none of these conclusions were from 
7 Detective Christensen's report?
8     A.   Correct.
9     Q.   And you have not looked -- or did you look at 

10 Mr. Stormer's testimony?
11     A.   I did.  
12     Q.   Okay.  Did you take into consideration the 
13 fact that he walked away from these opinions and said 
14 the cause of the fire was undetermined?
15     A.   I did.  And -- 
16     Q.   I'm curious why the statement is contained in 
17 here.  
18     A.   Because I took the statement directly from 
19 his report, his official report.
20     Q.   His official report, which he said if he had 
21 the information he now knows, he would rule this as a 
22 undetermined fire.
23     A.   I don't remember seeing that statement but 
24 that's there.
25     Q.   Okay.  And you also believe that he rendered 

128
1 a conclusion as to the ignition source of this fire,  
2 which just happens to be the exact same one that you 
3 have come up with? 
4     A.   Actually, it was his report first.  And yes.
5     Q.   Okay.  And then of course his testimony under 
6 oath that that's not what --
7     A.   He's walking away.
8     Q.   But you are not including that in your 
9 report?  

10     A.   I did not include that in my report.
11     Q.   Detective Christensen testified that he found 
12 arc fault beads inside the home in the basement.  Did 
13 you recover those at all?
14     A.   I did not see any arc fault beads in the 
15 basement during my examination.
16     Q.   Okay.  Did you recover any of the wiring 
17 inside the basement where Detective Christensen 
18 testified that he found arc faulting?  
19     A.   I collected all the wiring that remained.  
20     Q.   When you say all the wiring that remained, 
21 what wiring were you talking about?
22     A.   That's actually the cable.
23     Q.   And you're talking about the service cable?
24     A.   Yes.
25     Q.   Page 6 of your report goes to detail the 
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1 interviews that you had with Joe P. and Mr. Jonathan 
2 Turner; is that correct?
3     A.   Yes.
4     Q.   Did you ever speak with Peter Sullivan or 
5 Scott Ribisl?
6          MR. ROSSI:  Rib-is'-ill. 
7          MR. BARTON:  Ribisl.  Thank you, sir.
8          THE WITNESS:  I believe I had discussions 
9     with them during my scene examinations.

10 BY MR. BARTON:
11     Q.   And what discussions did you have with 
12 Mr. Sullivan?
13     A.   I would have to refer to see if I have any 
14 notes.
15     Q.   Please do.   
16     A.   My only reference is that Scott Ribisl was 
17 the maintenance electrician and he drove by Friday 
18 before the fire and walked all the houses.
19     Q.   Okay.  And my question really is the 
20 interview you had with Jonathan Turner -- 
21     A.   Yeah.
22     Q.   -- you then associate the information that he 
23 relayed to you about what Mr. Sullivan and what Mr.  
24 Ribisl did, Ribisl did.  You don't have any direct 
25 information from them?

130
1     A.   I don't.
2     Q.   So any statements or material that is 
3 contained in your report attributed to Mr. Sullivan or 
4 Mr. Ribisl is coming from your interview with Jonathan 
5 Turner.  
6     A.   Yes. 
7     Q.   All right.  I direct your attention to page 7 
8 of Exhibit 66.  It looks like you have a scene 
9 examination summary of the examinations that you 

10 commenced in January and in February.  Is that 
11 correct?
12     A.   Yes.
13     Q.   All right.  And in terms of weather 
14 conditions at the time of the loss, you identify the 
15 temperatures to be approximately 17 degrees 
16 Fahrenheit; is that correct?
17     A.   Yes.
18     Q.   Pretty cold?
19     A.   Yes.
20     Q.   All right.  How did you determine the 
21 temperature?
22     A.   I either Googled the Weather Underground or 
23 gleaned that from Henry Stormer.
24     Q.   Okay.  In terms of the weather conditions, 
25 you indicate that there was above normal precipitation 

131
1 in the area of the home, 75 Vista View Drive.  What 
2 does that mean, above normal?
3     A.   It was the worst winter in Connecticut in 
4 many, many years.
5     Q.   Okay.  Can you give me an idea of how many 
6 feet of snow were on the ground at the time of the 
7 fire? 
8     A.   At that time, I think we were in excess of 
9 five feet.

10     Q.   And that was gathered on the roofs and things 
11 of that nature?
12     A.   Yes.
13     Q.   All right.  It goes on to say that ice 
14 damming and snow accumulation were identified in 
15 adjacent properties.  What is ice damming?
16     A.   Ice damming is where the water accumulates 
17 and freezes in corners and in gutters and continues to 
18 melt down into icicle forms.
19     Q.   Okay.  The gutters are clogged?
20     A.   Yes.  
21     Q.   And as there is melting and refreezing, large 
22 ice formations form?
23     A.   Right.
24     Q.   So it's essentially like you don't have 
25 gutters?

132
1     A.   Correct.
2     Q.   It comes right off the roof and straight 
3 down?
4     A.   Yes.
5     Q.   Does that have anything to do with this fire?
6     A.   I don't know.  
7     Q.   Was there ice damming along the north wall of 
8 the study?
9     A.   I don't know.

10     Q.   And we will get to your photographs.  I 
11 understand you walked around and took some photographs 
12 of some of the ice formations on these homes; is that 
13 correct? 
14     A.   Yes.  
15     Q.   Were there ice formations in the area of the 
16 meter panels on the other homes in the neighborhood?
17     A.   Yes.   
18     Q.   Do you know if the other homes in the 
19 neighborhood were identical to 75 Vista View Drive?
20     A.   I believe we looked at an exemplar, so they 
21 were pretty close.
22     Q.   And my understanding is they are Arlington 
23 style homes.  Does that mean anything to you?
24     A.   No.
25     Q.   Under the scene examination page of Exhibit 
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Case No. 3:11-cv-01741-CSH 

 

 

 

 

PLAINTIFF'S RESPONSE IN OPPOSITION TO DEFENDANT,  

EATON ELECTRICAL, INC.’S MOTION TO STRIKE PLAINTIFF’S EXPERT  

COMES NOW Plaintiff, ACE American Insurance Company, by and through its 

attorney’s Cozen O’Connor, and hereby opposed and responds to Eaton Electrical, Inc.’s Motion 

to Strike Plaintiff’s Expert Joseph Cristino and states as follows: 

1. It is admitted that Plaintiff’s complaint was filed under the Connecticut Products Liability 

Statute and as such all claims against the defendant including negligence and breach of warranty 

are included therein. 

2. Denied as stated. The Eaton panel was defective and failed as a result of a short circuit in 

the panel’s circuit breaker.  It is admitted that Mr. Cristino is one of plaintiff’s experts who was 

retained to investigate the fire. 

3. Denied as stated. The fire started in the Eaton meter enclosure as a result of a short circuit 

in the enclosure’s circuit breaker and spread from there to the home and property.  

4. Denied as stated.  Cristino’s report states that the enclosure caused the fire most probably 

as a result of a defect.  

5. Denied as stated. Cristino’s report states that the enclosure caused the fire most probably 

as a result of a defect.  
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6. Denied as stated.  Eaton’s corporate designee, Jeffery Johnson admitted that the moisture 

can enter the enclosure and Cristino did testing as part of his investigation (Exhibit D, Jeffrey 

Johnson’s Deposition at P. 122, ). 

7.  Denied as stated. While it is admitted that after he prepared and submitted his report and 

before his deposition Cristino conducted additional tests on exemplar evidence however the 

testing was not used to “test part of his theory.”  The post report test did not “prove his theory 

wrong.” In fact, after the procedure the toggle that is used to re-set the breaker when it operates 

did not work from on to off (Exhibit I, Joseph Cristino’s Deposition at P. 201, ). 

8. Denied. Cristino conducted numerous tests and an in-depth investigation.  His testimony 

is well grounded in science and not speculation or conjecture is reliable and will aid the trier of 

fact in a determination of facts in this case.  

9. Legal conclusion, no response required.  

10. No response required. Legal argument. 

11.  Denied. Plaintiff’s experts conducted all necessary tests and investigations and Eaton 

participated in these tests. Cristino’s testimony is reliable and admissible.  

12. No response required.  

Dated: May 17, 2013 

 

COZEN O’CONNOR 

 

 
By: /s/Peter G. Rossi    

Peter G. Rossi 

The Atrium, 1900 Market Street 

Philadelphia, PA 19103 

Tel.:  215-665-2783 

Fax:  215-701-2483 

prossi@cozen.com 
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I. INTRODUCTION AND BACKGROUND 

Eaton Electrical, Inc. (“Eaton”) seeks to prohibit plaintiff’s electrical expert, Joseph 

Cristino, from testifying.  Mr. Cristino has been a practicing electrical engineer for thirty years, 

has been qualified to testify on many previous occasions in state and federal court and conducted 

a thoughtful, thorough investigation, including testing, of this fire. His opinions are based upon 

sufficient facts developed through a lengthy, in depth investigation, are the product of reliable 

principles and methods which he has properly applied to the facts of the case.  The basic facts of 

this subrogation claim are undisputed; a fire occurred on January 17, 2011 at plaintiff’s insured 

unoccupied home in Southbury Connecticut.  Plaintiff claims that Eaton’s product caused the 

fire.  Defendant now moves to preclude the testimony of one of Plaintiff’s experts Joseph 

Cristino, despite Mr. Cristino’s qualifications and scientific investigation.   

Eaton seeks to preclude Mr. Cristino’s trial opinion testimony not because it is wrong, 

inaccurate or incorrect but because Eaton does not like the manner in which Cristino conducted 

his investigation.  Eaton claims that Cristino’s methods are inadequate because they are 

inadequate.  One of the same criticisms that they have of Cristino; Ipse Dixit reasoning.  Eaton 

never claims that Cristino is wrong or that his conclusions are incorrect or that their product did 

not cause the fire. Nor do they contend that Cristino’s testimony will confuse or mislead the jury 

or that his testimony will not be helpful.  They simply offer intense and academic criticism of 

Cristino and his methods; an analysis of what Cristino did not do rather than the sufficiency and 

reliability of what he did do. Moreover their criticism is limited to one test that he conducted post 

fire involving wet and cold conditions. They have no comment on the numerous test and 

inspections he conducted prior to them which Eaton participated in.  

Eaton focuses on the careful and crafty deposition taken of Cristino and disregards the 

lengthy in depth testing and inspections he conducted and the report he prepared.  A careful 

review of  Cristino’s report and the history of his investigation indicates that he conducted 
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himself and his investigation carefully and in compliance with all applicable standards and that 

his opinions are reasonable, factually supported, scientifically valid, reliable and should be 

allowed.  Eaton mistakes the weight of his testimony with its admissibility. 

 Plaintiff filed suit against Eaton because Eaton’s product caused a catastrophic fire in 

Southbury, Connecticut.  A meter panel and circuit breaker that Eaton manufactured, marketed 

and sold failed catastrophically and caused the fire on January 17, 2011.  Mr. Cristino was 

retained to investigate the cause of the product failure.  After a lengthy comprehensive 

investigation Mr. Cristino concluded that: 

Based upon the site examination, laboratory analysis and 

information obtained from Eaton Corporation Cutler Hammer, it 

can be stated with a reasonable degree of engineering certainty that 

the January 17, 2011, failure within the Cutler Hammer™ 

combination meter enclosure that was mounted on the exterior of 

an [sic] residential structure located at 75 Vista View Drive, 

Southbury, Connecticut, was due to a short circuit within the 200-

amp main circuit breaker mounted within the meter enclosure.  The 

short circuit originated within the circuit breaker’s internal Line 

side components most probably due to a defect that allowed 

moisture ingress. 

(Joseph Cristino’s Report, Exhibit A).  Mr. Cristino holds engineering licenses in several states 

including Connecticut, Massachusetts, Maine, New York and Florida.  He has a degree in 

electrical engineering and has worked as an electrical engineer for thirty years.  He is a design 

engineer and worked for Connecticut Light & Power from 1969 until 1982.  He has been 

qualified numerous times to testify and has testified in state and federal courts.  He has 

experience in the design of electrical distribution projects, electrical substation projects and 

related projects (Joseph Cristino’s Curriculum Vitae, Exhibit B). 

 The Home and Fire 

 The home was a vacant modular home located at 75 Vista View Drive Southbury Ct. 

built in 2005 by Omega Engineering, Inc.  The home was unoccupied but was for sale.  In the 
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late evening of January 16 early morning of January 17 there was a power outage at the home 

and at the neighboring home on 70 Vista View Drive.   Two hours later the home was reportedly 

on fire. Given the severity of the fire, it was fully consumed within minutes and was destroyed 

by the fire.   

 During the fire, as witnessed by first responders and documented through photographs 

taken at the scene as the fire was burning, the fire extended from the Eaton enclosure up the roof 

structure and extended to the opposite side of the home, where it involved 100-lb propane tank, 

creating an extensive fuel load and thereby exacerbating the fire.  

 The Fire Investigation 

 The day after the fire, Michael J. Driscoll, CFEI, was retained by plaintiffs to perform a 

cause & origin investigation.  He conducted a comprehensive investigation visiting the property 

on three occasions: January 19 and 31, 2011 and February 17, 2011.  Based upon his 

investigation utilizing a systematic methodology, including the appropriate use of fire pattern 

analysis, arc mapping, and fire dynamics along with the consideration of witness information and 

other information available, Mr. Driscoll determined that the fire originated on the exterior east 

(front) side of the structure where the Eaton meter breaker/meter pan assembly was installed and 

connected to the underground electrical service feed (Michael J. Driscoll’s Report, Exhibit C) .   

 He also determined that the ignition source of the fire was an electrical short circuit that 

occurred within the Eaton enclosure.  His opinion is consistent with Mr. Cristino’s. The short 

circuit caused electrical arcing to extend throughout the assembly and through the exterior rear 

panel (the physical evidence includes a blow hole in the rear of the Eaton panel.  The wiring 

insulation was the combustible materials which originally ignited, which then spread to the 

exterior wood siding located behind the meter assembly where there was a hole that developed 

due to the fire, which is consistent with electrical arcing and then to other portions of the house. 
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He also observed that there was a hole burned through the back of the Eaton meter panel in the 

location of the circuit breaker; He excluded all other potential causes for the fire. The Eaton 

product caused the fire.  

 

  

 

 

 

 

 

 

 

 

Case 3:11-cv-01741-CSH   Document 44   Filed 05/17/13   Page 5 of 26



 6 
LEGAL\16505041\1 

The Electric Meter and Service 

 The electrical service cable from the CL&P transformer which supplied the power to the 

home extended underground and upward against the concrete foundation wall of the home and 

the exterior wood siding above it to the Eaton combination meter enclosure and circuit breaker, 

which was installed against the exterior wood siding.  A combination meter enclosure is a device 

with a meter and, in a separate compartment, a main circuit breaker.  The electric service enters 

the panel in the bottom travel the length of the panel to the meter, goes through the meter then 

the circuit breaker and then into the home where it provides electricity to the home’s main 

distribution panel in the basement and then to the various appliances and outlets in the home.  

The circuit breaker is a safety device intended to protect the home from overcurrent situations.   

At the time of the incident, both the electrical service cable and meter enclosure and 

breaker were energized.  As a result of the severity of the fire, many components of the electric 

meter enclosure were melted and/or destroyed as a result of electric activity inside of the 

enclosure.  Given the severity of the fire in the area of the Eaton enclosure, Mr. Driscoll, the state 

and local fire authorities and Mr. Cristino, all believe that the fire stared in or near the Eaton 

product as a result of an electrical short circuit.  Because there was agreement among the various 

investigators regarding the area of the fire’s origin, electrical engineer Joseph Cristino was hired 

to investigate the failure that caused the fire.  After the fire, parts were missing from the Eaton 

product so it did not conform to the Eaton plans and specifications or the applicable standards. 

There is no evidence regarding how or when the parts were removed or if the missing parts were 

ever installed on the product by Eaton.  While the product is sold and distributed by Eaton it is 

assembled/manufactured by Eaton’s vendor Durham (Jeffrey Johnson’s Deposition at p. 27, 

Exhibit D). 
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Mr. Cristino’s Investigation 

  

Mr. Cristino’s investigation spanned several years. As indicated in his report (Exhibit 

“A”), his first step was to conduct a site inspection of the fire scene on January 31, 2011 just 

days after the fire.  At that time he met with investigator Driscoll and fire and electrical 

investigators who were at the scene for other potentially interested parties.  He was told that the 

area of the fire’s origin was in the vicinity of the Eaton enclosure.  Mr. Cristino first took note of 

the electric meter and surrounding equipment during his first of two site inspections.  He noted 

that the Cutler Hammer/Eaton combination meter enclosure exhibited damage throughout the 

interior of the portion of the enclosure within which the 200-amp main circuit breaker was 

mounted, as well as other damage in the revenue meter socket.  This damage extended outward 

through a “blow hole” in the back of the Eaton enclosure (see picture above) which corresponded 

to the area inside of the enclosure where the breaker was attached.  This indicated a catastrophic, 

high heat high energy electrical event in the Eaton enclosure in the vicinity of the circuit breaker.    

The circuit breaker’s line side connections were missing as a result of the event.  He also 

noted that most of the aluminum conductors that had been routed through the meter enclosure 

had been consumed by the electrical fault activity.  There was also a steel sheet metal plate 

which was located against the rear of the meter enclosure in the area below the revenue meter 

socket, and this sheet had also been consumed by electrical fault activity, aligning with damage 

the back of the 200-amp main circuit breaker, where the hole had been found.  He systematically 

excluded everything upstream of the Eaton enclosure including the house wiring, the house 

breaker panel and all of the appliances in the house as causing or contributing to the fire.  He also 

systematically excluded the downstream equipment such as the CL&P transformer and the 
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service wiring as causing or contributing to the fire.  He then removed the physical evidence 

from the scene to storage 

Next, Cristino participated in joint inspection and testing of the CP&L transformer that 

provided electricity to the home on the night of the fire.  After the fire there was an indication 

that the CP&L transformer’s circuit breaker had opened and could not be re-set. Therefore per 

the applicable investigative standards, the transformer had to be evaluated to determine if it 

caused or contributed to the fire. This joint inspection/testing was completed at CL&P Area 

Work Center at Freight Street in Waterbury, Connecticut.  Eaton engineer, Rubin Morales, was 

present to witness the testing on Eaton's behalf.  Eaton reviewed and approved the test protocol 

beforehand.   

The transformer was inspected and tested at that time. This testing included continuity 

testing and testing of the transformer’s oil using a Hipotronics OC60A Oil Test Set.  The 

transformer’s oil sample was sent to Doble Labs for analysis.  The results of the lab tests were 

distributed to all interested parties, including Eaton.  The transformer tests indicated that the 

transformer’s circuit breaker (a different circuit breaker failure than the circuit breaker in the 

Eaton enclosure) failure was not due to an electrical fault within the transformer but rather a 

mechanical failure that did not negatively impact the integrity of the transformer’s insulation 

system.  Based upon this testing and inspection, Cristino concluded that the transformer’s circuit 

breaker most probably failed during its operation while interrupting the fault within the Eaton 

enclosure at 75 Vista View.  He also concluded, as a result of this testing, that if the transformer 

had failed prior to the Eaton circuit breaker failure then the electric supply to the Eaton 

equipment would likely have been terminated and there would not have been a catastrophic 

failure at the Eaton equipment which there is clear evidence of.  The post fire physical evidence 

suggests that the Eaton circuit breaker failed before the transformer and probably caused the 
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transformer to fail.  These conclusions are not conjecture or speculation but are based upon solid 

joint investigation and are important parts of Cristino’s analysis.  

 Next Cristino participated in a joint inspection and testing of the physical evidence that 

was removed for the scene including the enclosure, the breaker and related parts and equipment.  

Eaton was notified of this further investigation and participated.  Mr. Cristino scheduled and 

conducted these tests and inspections at QualiTech Laboratories, 190 Pratt Street, Meriden, CT 

per his protocol which was distributed for review (pre-test) to all interested parties (including 

Eaton) beforehand.  These meetings took place on two separate days; March 14, 2011 and 

September 7, 2011.  These inspections included photographic and microscopic evaluations of the 

evidence.  Disassembly, x-ray tests and analysis of the evidence.  Cristino also prepared, cut, 

mounted and polished coupon samples of the electrical and mechanical components for Scanning 

Electron Microscopic tests and evaluation which was completed and participated in by Eaton.  

X-Ray evaluation of the evidence.  The results of these tests were provided to Eaton.  

Cristino also obtained an exemplar of the circuit breaker and used it to re-animate the 

damaged breaker to better understand how and why the circuit breaker failed.  He was also able 

to conclude based upon this testing and inspection of the remaining evidence that the failure 

resulted in the formation of a plasma arc which melted the steel enclosure and ignited 

surrounding combustibles.  This is not a slip shod investigation but a laboratory based scientific 

inquiry which Eaton participated in. In fact the protocol for this investigation was sent to Eaton 

for comment beforehand so Eaton agreed with the protocol.  Based upon this joint inspection and 

testing, Cristino concluded that the circuit breaker experienced an internal failure (rather than 

being damaged by an external source) and, based upon his tests and inspections, he determined 

that the most likely cause was the ingress of moisture.  This conclusion is based upon his 

investigation, training, laboratory analysis and testing not guess or speculation.   
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 The load side connections of the main circuit breaker, within the meter enclosure, were 

melted along with the aluminum conductors.  In Mr. Cristino’s opinion, approximately 50% of 

the internal components of the circuit breaker had been consumed or destroyed by the event.  

Specifically, the damage to the circuit breaker was identified to be centered in the area of the 

internal portions of the right-side line side components specifically the circuit breaker.  All of the 

observed damage was consistent with an electrical fault within the subject circuit breaker, 

including the melting of the mounting plate and the sheet metal of the meter enclosure.   

 Based upon his training and experience in dealing with electrical failures and his 

observations and testing of the evidence, Mr. Cristino concluded that “the electrical failure 

within the Eaton combination meter enclosure was due to a fault that originated within the circuit 

breaker within the enclosure.”  Mr. Cristino systematically considered and eliminated all other 

outside sources and failure scenarios because of the location and the severity of the damage to 

the aluminum, insulation material and steel components within the Eaton enclosure, concluding 

that the fire had to have originated internally within the enclosure.  This is consistent with the 

opinions of the state and local fire marshals and Mr. Driscoll. Eaton participated in the inspection 

and testing. They were provided with an opportunity to inspect the fire scene shortly after the fire 

occurred and they were provided with protocols of all the testing and evidence inspections and 

provided with an ample opportunity to comment on the protocols or offer alternative or 

additional tests.  (See Exhibit “J” Affidavit of Peter Rossi)  

 Against this backdrop, Eaton seeks to preclude the testimony of Mr. Cristino, mainly 

arguing that his testing methodology was faulty.  Specifically, Defendant critiques Mr. Cristino’s 

methods for testing his opinion that the short-circuiting was caused by the ingress of moisture 

into the electric meter which, over time, caused the short-circuiting.  It is noteworthy that Eaton 

does not mention the many tests and inspections that Cristino did conduct which allowed him to 
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make reasonable reliable conclusions. They choose to comment on the test they say he should 

have done (to prove a proposition with which they agree) and a test he did conduct but after he 

arrived at his conclusions and prepared his report.  Mr. Cristino’s investigation meets the rigors 

of Daubert and his testimony should be allowed. Cristino’s conclusions are based upon a 

detailed in depth scientific investigation.   

 Much of the defense criticism of Cristino’s investigation centers on Cristino’s inability to 

pinpoint the exact manner in which moisture entered the Eaton panel.  However Eaton’s 

corporate designee, Jeffrey Johnson, testified that “…many people think that absolutely no 

moisture can ever get into the enclosure. That is not the case, and that’s not what the standard 

says” (Jeffrey Johnson’s Deposition at p. 122, Exhibit D).  So Eaton admits that moisture can get 

into the Eaton enclosure.  Eaton would have Cristino prove something they admit.  Eaton 

presumably knows its own products characteristics so it was reasonable for Cristino to assume 

moisture entered the enclosure and explain the physical evidence that he found based upon that 

presumption and known scientific facts such as water is a conductor of electricity.  It is 

noteworthy that Eaton does not dispute the conclusion that moisture can cause the sort of short 

circuit that we see in the evidence.  

While the enclosure is intended for sale in New England and is marketed as “rainproof” it 

is neither snow or ice tested and certainly not “moisture proof.”   Based upon the testimony of 

the fire department witnesses that at the time of the fire there was over five feet of snow on the 

ground and that the fire department was not able to rule out ice and snow as a potential cause of 

the fire (Henry Stormer’s Deposition at p. 21, Exhibit E and Exhibit “H” Report of State Fire 

Marshal Christensen at P 12/12).  Mike Driscoll also testified that there were ice formations in 

the area of meter panels on the other homes in the neighborhood (Michael Driscoll’s Deposition 

at P. 132, Exhibit “F”).   
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Cristino’s report explains in detail that the conditions found at the loss site, which neither 

defense counsel or his expert saw despite plaintiff’s repeated invitations, and the conditions 

inside the Eaton product were consistent with “a defect that allowed moisture ingress.”   

Moisture is an acknowledged conductor of electricity and is not supposed to be inside of the 

enclosure (Exhibit “I” P. 118).  This led to a short circuit that produced temperatures in excess of 

2500 degrees F.  Cristino’s deductive reasoning and scientific investigation, both sanctioned by 

NFPA 921, concluded that having eliminated all other causes and because the external and 

internal conditions were consistent with a short circuit caused by moisture ingress that it was the 

most probable cause.  This opinion is scientific, fact based, relevant, reliable and admissible. ( 

Cristino’s conclusions are also consistent with those of other investigators who were on 

the fire scene immediately after the fire.  Town of Southbury Fire Marshall Henry Stormer’s (one 

of the opinion witnesses identified by Plaintiff) investigation report (Exhibit “G” Report of 

Henry Stormer) of the fire concludes that the area of origin, based on observation, fire damage 

and burn patterns to be on the north east side (front) of the home on the exterior north east side of 

the study, at the area of the electrical meter and service entry to the home.  Fire patterns in this 

area indicate an exterior to interior burn, from the meter box and service line into the sill and 

floor area of the study and basement directly below.  Likewise State Fire Marshall Ken 

Christensen’s (also an opinion witness identified by plaintiff) report (Exhibit H Report of 

Connecticut State Fire Marshal Ken Christensen) concluded that the area of origin was where the 

meter socket/disconnect was located…the cause of the fire is related to an electrical malfunction 

where the power enters the structure. 

The defense also criticizes Cristino’s evaluation of the breaker under wet and cold 

conditions. Cristino never reported these results as they were not controlled laboratory tests and 

did not rely on them in coming to his conclusion.  Contrary to the defense assertion, the tests do 
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not confirm that their product did not and will not fail. In fact Cristino testified that the 

evaluation indicated that after the breaker was exposed to cold and wet conditions the toggle 

switch used to reset the breaker did not work (Exhibit “I” Joseph Cristino’s Deposition at 201, 

Exhibit I).  He also said that the exercise gave him insight into how the breaker reacts to cold 

weather and moisture.  Cristino does not intend to rely on these tests at trial and will not, unless 

asked on cross exam, refer to them.  

The defense claims that the Eaton enclosure was altered post sale and pre-fire by 

enclosure’s installer (a wire gutter which protects energized utility lines from the customer side 

of the panel and a screw used to hold the front plate on the meter).  They suggest that Cristino 

was remiss in failing to consider how these missing parts caused or contributed to the fire and 

that this “alteration” gives them statutory immunity them from liability under Connecticut law.  

Their expert, Andrew J. Neuhalfen, PhD., P.E. (Exhibit “K” Neuhalfen Report) states in his 

report that the installation of the enclosure without the gutter enclosure is an improper 

installation which has been determined to be a contributory factor in the cause of the fire.  

However, during the deposition of Eaton’s corporate designee Jeffrey Johnson Mr. Johnson 

testified that the meter enclosure was manufactured by Eaton’s vendor Durham.  When asked if 

he could testify that the enclosure was manufactured with a wire gutter which was then removed 

he responded that he could not say definitely (Jeffrey Johnson’s Deposition at p. 27, Exhibit D).  

There is no credible evidence that the screw or wire gutter was installed in the enclosure prior to 

sale or that it was missing prior to the fire.  If it is determined that it was not installed by Eaton, 

the defendant’s own expert places liability for a defective product squarely on Eaton’s shoulders.  
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II. STANDARD OF REVIEW 

 The admission of expert testimony is governed by Rule 702 of the Federal Rules of 

Evidence and the Supreme Court’s decision in Daubert v. Merrell Dow Pharm., Inc., 509 U.S. 

579 (1993).  Rule 702 provides the following requirements for the admission of expert 

testimony:   

If scientific, technical or other specialized knowledge will assist 

the trier of fact to understand the evidence or to determine a fact in 

issue, a witness qualified as an expert by knowledge, skill, 

experience training or education, may testify thereto in the form of 

an opinion or otherwise, if (1) the testimony is based on sufficient 

facts or data, (2) the testimony is the product of reliable principles 

and methods, and (3) the witness has applied the principles and 

methods reliably to the facts of the case.   

Fed. R. Evid. 702.  

 Under Rule 702 and Daubert, the district court must determine whether the proposed 

expert testimony rests on a reliable foundation and whether the testimony is relevant to the facts 

at issue.  See Daubert, 509 U.S. at 594-95.  Essentially, the district court acts as a “gatekeeper” 

to exclude unreliable and irrelevant expert testimony.  See McCullock v. H.B. Fuller Co., 61 F.3d 

1038, 1042 (2d Cir. 1995).  When considering the admission of expert testimony, the district 

court should focus on the principles and methodology of the expert’s conclusions, rather than on 

the conclusions themselves.  Daubert, 509 U.S. at 595.   

 In Daubert, the Supreme Court “identified several factors to be considered by the trial 

court in determining whether a proposed submission is sufficiently reliable under Rule 702. 

These include whether the theory or technique offered can be tested; whether it has been 

subjected to peer review and publication; what the known or potential rate of error is; and 

whether it is generally accepted in the relevant scientific community.”  Martin v. Shell Oil Co., 

180 F. Supp. 2d 313, 318 (D. Conn. 2002) (citing Daubert, 509 U.S. at 592-95).  The 

gatekeeping inquiry depends on the facts of a particular case, and “Daubert’s list of factors ‘was 
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meant to be helpful, not definitive.’”  Id. (quoting  Kumho Tire Co. v. Carmichael, 526 U.S. 137, 

151 (1999)).   

 Under Rule 702, a witness can qualify as an expert “by knowledge, skill, experience, 

training, or education.” “These bases for qualification are disjunctive.”  See Rule 702 Advisory 

Committee Comments. Thus, practical experience is but one of several bases for qualification, 

and it is not required. See id .; see also Betterbox Communs., Ltd. v. BB Techs., Inc. , 300 F.3d 

325, 328 (3d Cir. 2002); TC Sys. Inc. v Town of Colonie , 213 F. Supp. 2d 171 (N.D.N.Y. 2002).    

 Courts has also recognized “a bias in favor of admitting evidence,” unless the expert’s 

opinion is based on data, methodology or studies that are simply inadequate to support the 

expert’s conclusion.  In re Xerox Corp. Securities Litigation, 746 F. Supp. 2d 402, 407 (quoting 

Borawick v. Shay, 68 F.3d 597, 610 (2d Cir.1995)).  A trial court should only “exclude expert 

testimony if it is speculative or conjectural or based on assumptions that are ‘so unrealistic and 

contradictory as to suggest bad faith’ or to be in essence ‘an apples and oranges comparison.’” 

Zerega Ave. Realty Corp. v. Hornbeck Offshore Transp., LLC, 571 F.3d 206, 214 (2d Cir. 2009) 

(quoting Boucher v. U.S. Suzuki Motor Corp., 73 F.3d 18,  21 (2d Cir. 1996).  “[O]ther 

contentions that the assumptions are unfounded go to the weight, not the admissibility, of the 

testimony.” Id. 

 “The Rules of Evidence embody a strong and undeniable preference for admitting any 

evidence which has the potential for assisting the trier of fact.”  Kannankeri v. Terminix 

International, Inc., 128 F.3d 802, 806 (3d Cir. 1997). Accordingly, “Rule 702, which governs the 

admissibility of expert testimony, has a liberal policy of admissibility.” Pineda v. Ford Motor 

Co., 520 F.3d 237, 243 (3d Cir. 2008) (citations omitted); Kannankeri , 128 F.3d at 806. “The 

ultimate touchstone in evaluating admissibility under Rule 702 is helpfulness to the trier of fact.” 

I.B.E.W. Local Union 380 Pension Fund v. Buck Consultants , 2008 WL 2265269 at *1 (E.D. Pa. 
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June 3, 2008) (O’Neill, J); Total Control, Inc. v. Danaher Corp. , 338 F. Supp. 2d 566, 569 (E.D. 

Pa. 2004). “Whether the [challenged] expert might have done a better job is not the test.” 

Kannankeri , 128 F.3d at 809.  

 A witness is qualified to present expert testimony if he possesses “specialized expertise.” 

Pineda, 520 F.3d at 244 (citations omitted).  “If the expert meets liberal minimum qualifications, 

then the level of the expert’s expertise goes to credibility and weight, not admissibility.” 

Kannankeri, 128 F.3d at 809.  “Gaps in an expert witness’s qualifications or knowledge 

generally go to the weight of the witness’s testimony not its admissibility.” 29 Wright and 

Miller, Federal Practice and Procedure § 6265.  

 Since the Supreme Court’s decision in Daubert, the rejection of expert testimony has 

been the exception rather than the rule.  See Rule 702 Advisory Committee Notes.  As the 

Daubert Court explained: “Vigorous cross-examination, presentation of contrary evidence, and 

careful instruction on the burden of proof are the traditional and appropriate means of attacking 

shaky but admissible evidence.” See also Meyer-Chatfield v. Century Business Servicing, Inc., 

732 F. Supp. 2d 514, 525 (E.D. Pa. 2010).  “[T]he trial court’s role as gatekeeper is not intended 

to serve as a replacement for the adversary system.” United States v. 14.38 Acres of Land 

Situated in Leflore County, Mississippi, 80 F.3d 1074, 1078 (5th Cir. 1996). 

 Although courts routinely deny motions to preclude expert testimony on the papers, they 

rarely grant such motions without holding rigorous, trial-like hearings. See Padillas v. Stork-

Gamco, Inc., 186 F.3d 412, 418 (3d Cir. 1999) (“If the Court [is] concerned with the factual 

dimensions of the expert evidence, it should have . . . an in limine hearing to assess the 

admissibility of the report, giving plaintiff an opportunity to respond to the Court’s concerns. . . . 

A trial setting normally will provide the best operating environment for the triage which Daubert 

demands. Given the complex factual inquiry required by Daubert , courts will be hard-pressed in 
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all but the most clear cut cases to gauge the reliability of expert proof on a truncated record.”) 

(citations omitted).  Indeed, precluding expert testimony without first holding a Daubert hearing 

can constitute an abuse of discretion and reversible error. See , e.g , Padillas , 186 F.3d at 418.  

III. LEGAL ARGUMENT IN OPPOSITION 

A. Any Attacks To Mr. Cristino’s Testimony Goes To Weight Of Evidence, Not 

Admissibility, Which Is Better Addressed Via Cross-Examination At Trial 

 Defendant does not criticize Mr. Cristino’s qualifications or the substance of his 

conclusions; but instead, the brunt of Defendant’s attack on Mr. Cristino’s proposed testimony is 

on the testing that Mr. Cristino did or failed to do, arguing that his investigation fails to meet the 

rigors of Daubert.  The defense does not claim that Cristino is wrong or that their product did not 

fail,  only that Cristino’s methods do not meet the standards of Daubert.  Eaton focuses on what 

Cristino didn’t do rather than what he did do.  The thrust of their claim is that Cristino failed to 

establish that moisture can and did enter the enclosure.  However, Eaton never denied and in fact 

admits that moisture can enter the enclosure making further testing of the proposition 

unnecessary.  Over the course of two years plaintiff through Cristino conducted a series of 

inspections and tests intended to determine the cause of the failure in the Eaton enclosure. Eaton 

was included  and agreed to them after having reviewed and consented to the test and inspection 

protocols. Now they say that the tests they agreed with and participated in were not enough. If 

they had a problem with the protocol the time to speak up was when the tests were being done. 

Rather they sat back and now complain that we didn’t do enough.   

Cristino used the latest technology to test and inspect this evidence in an effort to fully 

and fairly evaluate this fire including x-ray technology, scanning electron microscopy, 

microscopic inspection and oil analysis.  This is in addition to his personnel hands on inspection 

of the loss site and evidence.  Cristino spent many hours on site and in the laboratory testing, 

inspecting and evaluating the evidence.  He obtained exemplars that he used to recreate the 
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missing parts of the evidence to understand how and where this failure occurred.  He developed a 

working hypothesis that moisture was the most likely cause of this failure based upon his tests 

and inspections and accepted scientific principals and doctrine and his many years of training 

education and experience in the field.  He has been qualified to testify in state in federal courts 

many times in the past.  

Against this backdrop, the defense laid in wait and only now chooses to surgically 

deconstruct selected portions of  Mr. Cristino’s work through his deposition testimony rather 

than evaluate his investigation and opinions and conclusions from a dispassionate review of his 

report and full joint investigation.  He did test and inspect the evidence, he did evaluate the fire 

scene he did apply tested and accepted scientific principles.  The defense says he did not do 

enough.  The question is not if Cristino’s testimony is admissible it is whether or not it is 

credible and believable and, most important, reliable; weight not admissibility.  

Under Daubert, whether an expert’s theory can be tested is one of the many 

considerations a court must take into account when ruling on a motion to preclude, but the list of 

considerations is not exclusive nor mandatory.  Joe Cristino is qualified; his opinions are reliable 

and will be helpful to the jury.  Courts applying Daubert in evaluating an expert’s reliability 

should consider: (1) whether the theory or technique upon which the expert relies can be tested; 

(2) whether the theory or technique has been subject to peer review and publication; (3) the 

known or potential rate of error; (4) the existence and maintenance of standards controlling the 

technique's operation; and (5) whether the theory or technique has been widely accepted by the 

relevant scientific community. See id. at 593– 94; see also Kumho Tire Co. v. Carmichael, 526 

U.S. 137, 148, 119 S.Ct. 1167, 143 L.Ed.2d 238 (1999) (applying Daubert factors to all expert 

testimony). The test of reliability is flexible, however, and the specific factors listed in Daubert 

“neither necessarily nor exclusively appl [y] to all experts or in every case.”  No single factor is 
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necessarily dispositive of the reliability of a particular expert's testimony. Kumho Tire, 526 U.S. 

at 150. 

The defense claims that Cristino’s opinions are unreliable because the testing he did do 

was done improperly and he did not conduct tests that he should have done. The testing the 

defense most strongly criticizes is the wet cold testing Cristino did after his report was issued.  

This test was not used to arrive at his conclusions. The question of the reliability of these tests is 

moot since he did not and will not rely on them in offering his opinion.  The defense also claims 

that Cristino should have tested the claim that moisture can enter the enclosure. This proposition, 

however is one with which Eaton agrees (Jeffrey Johnson’s Deposition at p. 122, Exhibit D) so 

no testing is required. The Daubert test evaluation is not applicable to either of these two issues.  

The proposition that if a circuit breaker becomes contaminated with moisture it can short 

circuit is elementary science and needs no testing. Water is a conductor of electricity an under 

the proper circumstances will support electrical activity such as that found in the post-fire 

physical evidence. The other testing that he did; Scanning Electron Microscopy, X-ray imaging 

and continuity and oil testing is all accepted by the scientific community, is reliable and can be 

repeated.  Moreover Eaton participated in this testing.  It is from these tests and his observations 

of the evidence and the inspection and comparison of the damaged evidence to undamaged 

exemplars that are most important to Cristino’s opinions and what the court must evaluate for 

reliability. Here it is important that Cristino’s experience and training is considered which is 

authorized by Daubert and Kumho Tire. If his experience and training as well as all of the work 

he did in this case are considered, then the court will see that his opinions are trustworthy and 

reliable. 

In some cases, the reliability of an expert witness may be based upon his personal 

knowledge or experience.  Kumho Tire, 526 U.S. at 156.  The trial court must determine whether 
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the expert’s training and qualifications relate to the subject matter of the proposed testimony.  Id.  

This testimony must be supported by appropriate validation – i.e. “good ground” based upon 

what is known by the evidence.  Isely v. Capuchin Province, 877 F.Supp. 1055 (E.D. Mich. 

1995).  As noted in In re Paoli RR Yard PCB Litigation, 35 F.3d 717 (3d Cir. 1994), proponents 

of expert testimony: 

Do not have to demonstrate to the judge by a preponderance of the evidence that the 

assessments of their experts are correct, they only have to demonstrate by a 

preponderance of evidence that their opinions are reliable. . . The evidentiary requirement 

of reliability is lower than the merits standard of correctness. 

Id at 744.   

Acceptance or rejection of expert opinion is part of the jury’s fact-finding role: 

Vigorous cross-examination, presentation of contrary evidence, and careful instruction on 

the burden of proof are the traditional and appropriate means of attacking shaky but 

admissible evidence. Daubert, 509 U.S. at 596. 

In McCullock v. H.B. Fuller Company , 61 F.3d 1038, 1045 (2d Cir. 1995) the Second 

Circuit pointed out that in order to avoid encroaching on the jury’s function, the Court’s 

“gatekeeping” function under Daubert must be regarded as a limited function: 

Trial judges must exercise sound discretion as gatekeepers of expert testimony under 

Daubert.  Fuller, however, would elevate them to the role of St. Peter at the gates of 

heaven, performing a searching inquiry into the depth of an expert witness’s soul – 

separating the saved from the damned.  Such an inquiry would inexorably lead to 

evaluating witnesses’ credibility and weight of the evidence, the ageless role of the jury. 

In Travelers Property & Casualty Corp. v. General Electric Co., 150 F.Supp.2d 360 (D. 

Conn. 2001) the court allowed the plaintiff’s cause and origin expert to testify  after a  Daubert 
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review. The Court found the expert to be qualified based on his experience and history.  Then the 

court considered his methodology.   While his methodology was not made clear in his report, it 

was made clear during the Daubert hearing.  The court held that the expert’s “experience, 

knowledge and training, taken together with the process he described during the [Daubert 

hearing] of analyzing the burn patterns in the [subject products] and then ruling out potential 

alternative explanations, is sufficient to meet the Daubert threshold of admissibility.”  Id. at 366.  

Also, the Court pointed out that while the proposed expert had not tested his theory 

experimentally, the theory was indeed capable of testing, meaning the defendant’s experts could 

have employed testing on their own to try and undercut the proposed expert’s theories at cross-

examination.  Id.  The court was convinced that the expert had taken the necessary steps to 

develop his opinions, steps which were consistent with NFPA 921.   

And with regard to the defendant’s critiques of the expert’s investigation, the court wrote, 

“[A]lthough [the defendant] has raised some very strong points about the way in which [the 

proposed expert] conducted his investigation, the data he collected and the way it was analyzed-

including the probative value of certain tests he performed after the issuance of his report-the 

court believes that those concerns are, under the circumstances of this case, more appropriately 

the subject of what will no doubt be a rigorous cross-examination.”  Id.  The Court held that 

while the proposed expert did a poor job of explaining his methodology, a review of his report 

and his deposition testimony, along with the testimony at the Daubert hearing, made it clear that 

the expert did indeed follow the scientific method and used a reliable methodology. 

In Peerless Ins. Co. v. Broan-Nutone LLC, 2012 WL 1288196, No. 3:10-cv-0868, (D. 

Conn. April 16, 2012) the District Court of Connecticut denied a plaintiff’s motion to exclude 

defendant’s experts  because they were not  peer reviewed and therefore unreliable.  The court 

considered the experts’ qualifications and decided that their history and experience made them 
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qualified and their opinions reliable.  Id. at *2.   Thus, the fact that their opinions were not peer 

reviewed did not automatically exclude their opinion.   

Purported deficiencies in the Cristino investigation do not diminish the reliability of his 

opinions.  Given his extensive qualifications and the investigation he performed and the facts he 

relied upon in forming his opinions, they are reliable and therefore admissible under Daubert. 

A case from the Third Circuit provides some additional guidance.  In Breidor v Sears, 

Roebuck & Co., 722 F2d 1134 (3d Cir. 1984), the Court reversed a judgment for the 

manufacturer and retailer of a refrigerator and remanded the case.  The Third Circuit held, that to 

the extent that the allegedly speculative nature of the testimony was the basis for the district 

court's refusing to permit the expert to state his opinion as to the probable cause of the fire, the 

court abused its discretion because the testimony fell within the ambit of Rule 702 since it was 

helpful to the trier of fact in determining the origin of the fire. Stressing that helpfulness is the 

touchstone of Rule 702, the court declared that the mere fact that the expert could not identify a 

specific defect in the refrigerator in which the fire allegedly began did not mean that he was 

speculating when he offered his expert opinion as to the cause of the fire. His testimony that the 

probable cause of the fire was an electrical malfunction in the refrigerator thermostat was helpful 

because it would afford to the jury an explanation of how a fire could have started in the upper 

part of the refrigerator, as opposed to the expert testimony of a defense witness that the fire 

started outside the refrigerator. The court observed that the testimony was not speculative or 

lacking foundation in that the expert had eliminated all possible causes of fire except for a 

malfunction in the refrigerator thermostat. 

It was reasonable for Cristino to assume, based upon what he knew, that moisture entered 

the enclosure and circuit breaker.  His wet/cold protocol proved that moisture could enter the 

breaker (Eaton apparently admits this proposition as well. See note 7 in their Motion) if in the 
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enclosure and Eaton admits that it can enter the enclosure. It was also reasonable to conclude that 

it was the most probable cause of the short. Eaton does not dispute that if moisture entered the 

breaker it could cause a short circuit.  Therefore, based upon the physical and scientific evidence 

that he saw, Cristino concluded that the most probably cause of the short circuit was moisture 

ingress.  The evidence from the event was consistent with a failure caused by a short circuit.  

Short circuits can only be caused by a limited number of things and moisture ingress is the most 

probable in this case.  Based upon his education, experience and the examination of the evidence, 

Mr. Cristino concluded that the fire was caused by a shorting of the electrical meter.  As Mr. 

Cristino makes clear in his report, this short circuit was most probably caused by moisture.  

Again, this was based on an examination of the evidence, as Mr. Cristino testified at his 

deposition: 

Q: Okay. Do you have an opinion as to why this meter panel 

waited five years before it failed despite the fact that it was in your 

opinion subject to hail, snow, and rain? 

A: Well, based on the location of the failure in meter, I think it 

was a matter of time.  Time was necessary for this to, this failure to 

occur. 

Q: How much time was it [sic] required for this failure to 

occur? 

A: In my opinion, the time from when it was initially installed 

until January 16, 2011. 

Q: How did time contribute to this failure? 

A: It allowed for the buildup of moisture within that meter 

enclosure to reach the point where the fault occurred within the 

circuit breaker. 

(Joseph Cristino’s Deposition at pp. 114:19-115:8, Exhibit I).  The conclusion regarding the 

location of the failure was derived from Cristino’s examination, evaluation and testing of the 

evidence.  All proper within Daubert and FRE 702 and all consistent with the physical evidence 

and accepted scientific principles.  But any inadequacies Defendant finds in Mr. Cristino’s 

testing affect the weight of his opinion and not its admissibility.  Cf. Giddens v. Equitable Life 

Case 3:11-cv-01741-CSH   Document 44   Filed 05/17/13   Page 23 of 26



 24 
LEGAL\16505041\1 

Assur. Soc’y of United States, 356 F. Supp.2d 1313 (N.D. Ga. 2004) (purported deficiencies in 

expert’s methodology impacted only credibility of testimony, and not admissibility). 

 In Tiffany (NJ) Inc. v. eBay, Inc., 576 F. Supp.2d 457 (S.D.N.Y. 2007), a proffered 

expert’s testimony was properly admitted under the Federal Rules because the expert was 

properly qualified and his opinion was relevant, and the opponent’s concerns about the expert’s 

methodology addressed the weight of the evidence, and not the admissibility, and was more 

properly addressed on cross-examination.  The same holds true here; the evidence suggested that 

moisture caused the electrical failure.  The opinion, and the testing done to support it, can be 

challenged properly through cross-examination, but Mr. Cristino’s opinion is relevant and will 

assist the trier of fact and is admissible.  The development of Mr. Cristino’s opinion is set out in 

his report and is entirely consistent with other expert’s opinions offered in this case: 

• The Cutler Hammer combination meter enclosure exhibited signs of electrical 

fault activity within its confines.  This damage extended outward through the 

back of the metal enclosure. 

• Portions of the meter enclosure circuit breaker’s Line Side connections (those 

coming from the meter socket) sustained physical damage due to electrical 

fault activity 

• One of the circuit breaker’s Load Side terminals (those connecting to the 

conductors routed to the basement circuit breaker panel) was damaged as a 

result of electrical fault activity. 

• Damage to the Cutler Hammer combination meter socket enclosure and 

internal components appeared to be consistent with an event created by the 

ingress of moister into the enclosure and a resultant electrical failure.  This 

was characterized by electrical fault activity extending outward from the 

interior of the Cutler Hammer circuit breaker to the rear sheet metal mounting 

plate and the lack of indications of rodent or varmint activity and the absence 

of human interaction or other causes. 

• Most of the aluminum conductors that had been routed through the meter 

enclosure had been consumed by the electrical fault activity. 

• The damage to the main circuit breaker and steel sheet metal mounting pate 

aligned with a hole through the sheet metal that made up the rear of the meter 

enclosure. 

• Approximately 50% of the main circuit breaker’s internal components had 

been consumed or destroyed by the January 17, 2011, incident. 

• The damage to the subject circuit breaker was identified to be centered in the 

area of the internal portions of the right-side Line side components. 
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• When the subject circuit breaker’s remains were compared against the 

BW2200 circuit breaker [an exemplar used during testing], a hole was visible 

from the front of the circuit breaker’s outer surface, through the circuit 

breaker’s interior components, through to the circuit breaker’s rear surface, 

through to the damaged sheet metal mounting plate at the rear of the meter 

enclosure and through the metal of the meter enclosure. 

• The observed damage was consistent with that caused by an electrical fault 

within the subject circuit breaker, including the melting of the mounting plate 

and the sheet metal of the meter enclosure. 

(Joseph Cristino’s Report at pp. 2-7, Exhibit A).   

 There can be no debate that Mr. Cristino’s investigation and conclusions will be helpful 

to a jury in determining liability in this matter.  The Defendant only attacks specifics of Mr. 

Cristino’s opinions, but those arguments do not detract from the validity and reliability of his 

opinions, which are based upon available evidence.  Defendant criticizes Mr. Cristino’s testing of 

an exemplar unit under wet and cold conditions, arguing that his testing fails to support his 

theory.   Contrary to the defense argument the exercise did add to Cristino’s understanding of 

how the breaker operated and while it continued to work in some respects the toggle (the switch 

that is used to re-set the breaker when it opens) failed to operate from the on to off position 

(Joseph Cristino’s Deposition at p. 201, Exhibit I).  Mr. Cristino should be allowed to present his 

opinion to the jury, and any criticisms that the Defendant may have, including the testing, can be 

challenged through cross examination.  Doing so allows a jury to make the final determination as 

to Mr. Cristino’s credibility as an expert witness. 

 Pursuant to Daubert and its progeny, experts are permitted wide latitude to offer 

opinions, so long as the expert is qualified and that the expert’s opinion will assist the trier of 

fact.  Here, Mr. Cristino is well qualified in the operation of electrical equipment and 

investigation of electrical failures, and his opinion on the cause of this fire will assist the trier of 

fact in determining how to allocate fault.  Scientific testimony must "fit" the issue to which the 

expert is testifying to the extent that it is tied to the facts of the case and will aid the jury in 

resolving a factual dispute.  Bradley, 42 F.3d at 437.  Mr. Cristino examined the known-facts – 
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namely, the available evidence – and formed his opinion.  Mr. Cristino’s methods and results can 

be challenged during cross-examination, but these criticisms alone should not bar Mr. Cristino’s 

testimony.  There is no chance that Mr. Cristino will mislead or confuse the jury.  Defendant’s 

Motion to Strike does not claim that Mr. Cristino’s testimony would not be helpful to the fact 

finder.  Indeed, there is no question that it would be helpful.  Eaton is obviously concerned that, 

if believed, Cristino’s opinion will result in a finding of liability against it.  In view of the 

foregoing, Mr. Cristino’s proposed testimony satisfies the Daubert standards to be employed by 

district courts in fulfilling their gatekeeping function under Rule 702.  Accordingly, Defendant’s 

Motion to Strike his proffered expert trial testimony must be denied. 

IV. CONCLUSION 

 Mr. Cristino is a well-qualified expert and his opinions are grounded in the scientific 

method and reliable. His testimony will aid the jury in fact finding and should be allowed.  

Plaintiff respectfully requests that Defendant’s Motion be denied. 

Dated: May 17, 2013 

COZEN O’CONNOR 

 

 
By: /s/Peter G. Rossi    

Peter G. Rossi 

1900 Market Street 

Philadelphia, PA 19103 

Tel.:  215-665-2783 

Fax:  215-701-2483 

prossi@cozen.com 
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UNITED STATES DISTRICT COURT 
DISTRICT OF CONNECTICUT 

____________________________________ 
 
ACE AMERICAN INSURANCE COMPANY,  CASE NO. 3:11-CV-01741 (CSH)  
  
    Plaintiff,      
 v.  
 
EATON ELECTRICAL, INC., 
 
    Defendant.   JUNE 3, 2013   
____________________________________ 
 

EATON CORPORATION’S REPLY TO PLAINTIFF’S  
MEMORANDUM IN OPPOSITION TO DEFENDANT’S  

MOTION TO STRIKE PLAINTIFF’S EXPERT 
 

 Defendant Eaton Corporation, by and through its attorneys, Sandberg Phoenix & von 

Gontard P.C., and, pursuant to Local Rule 7(d), for its Reply to Plaintiff’s Memorandum in 

Opposition to its Motion to Strike Plaintiff’s Expert, hereby states as follows: 

INTRODUCTION: 

 Plaintiff attempts to use misdirection and sleight-of-hand to distract the Court from the 

serious concerns and flawed methodology raised in Defendant’s Motion to Strike Joseph Cristino 

(hereinafter “Cristino”).  Notably, with an absence of citations to the record, Plaintiff attempts to 

focus the Court’s attention on testing of unrelated products, misstatements of the record and 

unsupported claims of admissions. Such tactics do not lend credibility to the flawed methodology 

of Plaintiff’s retained expert and must not be rewarded.   

ARGUMENT: 

Without citing to the record, Plaintiff’s counsel argues Cristino’s opinions are grounded 

in the scientific method and reliable.  (See Doc. No. 44, Plaintiff’s Memorandum in Opposition, 

p. 26, hereinafter “Opposition”).  However, rather than focus on the methodology used by 
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Cristino in formulating his opinions1 Plaintiff engages in a discussion of his conclusions—

ignoring the very methodology they claim is “scientific and reliable”. Plaintiff accuses 

Defendant of failing to acknowledge the conclusions and instead focusing on Cristino’s methods 

discovered during a “careful and crafty” deposition. (Opposition, p. 2). Defendant makes no 

apology for advising the Court of the flawed basis for Cristino’s opinions. Indeed, it is the 

methodology and not the conclusion which is the focus of the Court’s analysis under Daubert. 

See e.g. Walker v. Soo Line R.R. Co., 208 F.3d 581, 586 (7th Cir. 2000). Conclusions reached 

through circular logic and unsupported speculation, such as the opinions of Cristino in this case, 

are of no benefit to the trier of fact and must be stricken pursuant to Fed. R. Evid. 702, 401; 

Daubert v. Merrill Dow Pharm., Inc., 509 U.S. 579, 589-590 (1993); and, Kumho Tire Co. v. 

Carmichael, 526 U.S. 137, 147 (1999). 

A. Unrelated Testing of a CL&P Transformer Does Not Support Cristino’s 
Conclusions as to the Meter Panel or its Breaker. 

 
Plaintiff has not alleged the existence of a defect in the Connecticut Light & Power 

(“CL&P”) transformer that failed on January 17, 2011.  (See Doc. No. 8, Petition’s Complaint).  

Yet, in its opposition to Defendant’s Motion to Strike, Plaintiff claims “Cristino participated in 

joint inspection and testing of the CP&L [sic] transformer.” (Opposition, p. 8, emphasis in 

original). The CL&P transformer is not at issue in Plaintiff’s Complaint and is not part of the 

testing that would be required to confirm how a failure, if any, occurred in the subject meter 

panel or its breaker. Referring to testing of unrelated products and unspecified “inspections” that 

                                                 
1 After failing to conduct any testing on the meter panel or its circuit breaker, Cristino concluded that an unknown 
amount of moisture entered the meter panel from an unknown location and caused an unknown failure in its breaker. 
(Cristino, pp. 168-169). Of course, he also concluded that there was no design, manufacturing or warning defect in 
the subject meter panel or its breaker which caused or contributed to cause the alleged ingress of moisture. (Cristino, 
pp. 51-52). 
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do not form the basis of Cristino’s opinions or support his conclusions is merely an attempt at 

misdirection.  

After pointing to Cristino’s unrelated testing, Plaintiff criticizes Defendant for not 

“speaking up” when Plaintiff tested the oil in the CL&P’s transformer. (Id. at 18). Again, 

Defendant’s election to criticize or consent to unrelated testing of a CL&P transformer has 

nothing to do with Cristino’s opinions or his methodology concerning the meter panel or its 

breaker. Presumably these arguments are an attempt to suggest that Cristino performed some 

testing, albeit on different products, before he reached his conclusion.  Perhaps if Cristino had 

tested the meter panel or its breaker in 2011 he could have advised the Plaintiff there was no 

design, manufacturing or warning defect and that the ingress of moisture would not cause the 

failure mode he theorized. (See Exhibit A, Deposition of Joseph Cristino, hereinafter “Cristino”, 

pp. 51-52; 205-206). Further, had Cristino performed tests on the meter panel or its breaker prior 

to reaching his conclusions perhaps he could have informed Plaintiff’s counsel that there is no 

basis for the subrogation cause of action.  

As it stands, on November 12, 2012, Cristino concluded that an unknown amount of 

moisture from an unknown source would “most probably” cause the breaker to fail. (Exhibit B, 

Electrical Failure Analysis Report, hereinafter “Cristino Report” p. 8).  Twenty-seven (27) days 

later and three (3) days before his deposition, Cristino submerged an exemplar circuit breaker in 

a bucket of water for five minutes to test his theory. (Cristino, pp. 195-196).  Thereafter, he froze 

the breaker into a block of ice and installed it into an energized meter panel and proved his 

theory wrong on three separate occasions. (Cristino, pp. 205-206). Three days after proving his 

hypotheses wrong, Cristino testified that he knew of no manufacturing, design or warning defect 

in the meter panel or breaker but insisted—despite his testing—that an unknown amount of 
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moisture from an unknown source caused the failure that he could not reproduce. Id.  Such 

opinions do not support a cause of action for product liability in Connecticut. See e.g. Kuzmech 

v. Werner Ladder Co., No. 3:10-cv-266, 2012 WL 6093898, at *9 (D. Conn. Dec. 7, 2012) 

(citations omitted) (Incorporated herein by reference as Exhibit C). 

In addition to proving his theory wrong, Cristino’s post opinion testing ignored how the 

moisture entered the meter panel and what effect, if any, the missing components2 had on the 

integrity of the intended product. As Plaintiff noted in its opposition:  

“After the fire, parts were missing from the Eaton product so it 
did not conform to the Eaton plans and specification or the 
applicable standards.” 

 
 (Opposition, p. 6). 
 

It is Cristino’s failure to conduct meaningful and relevant testing of his hypotheses before 

reaching his conclusions which violates the scientific method3 and makes his opinion unreliable.  

Further, it is his reliance on speculation, assumption and circular logic while ignoring the results 

of his own post opinion testing that makes his opinions inadmissible as a matter of law.  

B. Testing a Hypothesis After you Render a Conclusion is Not an Approved 
Scientific Methodology—Nor is Ignoring the Results.    

 
Plaintiff claims Cristino will not rely on his post opinion testing which calls into question 

his moisture ingress failure theory unless it is raised during cross-examination. (Opposition, p. 

12).  However, Plaintiff also asserts Cristino’s post opinion testing confirmed the breaker toggle 

switch would not function when frozen solid. (Id. at 13 and 25).  The function of the toggle 

switch on an exemplar breaker subjected to conditions different than the subject breaker is not at 

issue in this case. What is at issue is whether the breaker would fail after being exposed to the 

                                                 
2 Plaintiff claims, without citation, that there is no credible evidence that the screw or wire gutter were missing prior 
to the fire. (Opposition, p. 13). Plaintiff’s experts removed the meter panel from the scene and documented the 
missing screw and gutter. 
3 See NFPA 921 Guide for Fire and Explosion Investigation § 3.3.139 (2008).   
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most extreme moisture condition Cristino could create—while at the same time acknowledging 

the subject breaker was not exposed to such moisture.   

Q.    What does the fact that a breaker that is submerged in water and then 
frozen and having its toggle switch not work tell you about this case, if  
anything?  

A.    Well, what it does is it gives us insight as to the reaction of the circuit 
breaker to cold weather operation if it's exposed to moisture.  

Q.    When you say exposed to moisture, submerged for five minutes?  
A.    Well, submerged --  
Q.    And frozen?  
A.    Submerged for five minutes and frozen, yes,  
Q.   Was the circuit breaker that was installed in the meter panel at 75 

Vista View Drive ever submerged for five minutes?  
A.    To the best of my knowledge, no. 

 
 (Cristino pp. 201-202). 
 

  By page 22 of Plaintiff’s Memorandum in Opposition they assert the post opinion 

testing that Cristino is not going to rely upon “proved moisture could enter the breaker”. 

(Opposition, p 22). Thus, when Cristino removed the breaker from the meter panel and 

submerged it in a bucket of water (an event which never occurred for the subject breaker) 

moisture made its way into the breaker components. Of course, the moisture did not cause a 

failure of the breaker when frozen and energized—presumably that is the part of the test Cristino 

is going to ignore—the outcome. Whether Cristino elects to use his post opinion testing or not is 

irrelevant to the Daubert analysis. The fact that he failed to conduct a test before reaching his 

conclusion is what violates the scientific method. The fact that he then ignored the results of the 

testing highlights the egregiousness of his opinions and his willingness to reach concussions to 

support his client regardless of the facts, his own test and science.  

Finally, Plaintiff argues, without citation, that “based on [Cristino’s] tests and 

inspections, he determined the most likely cause was the ingress of moisture.” (Opposition, p. 9). 

Yet, Cristino’s testimony was clear that his conclusions of “moisture ingress” were not based 
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upon testing or inspections as Plaintiff’s counsel asserts but instead the existence of a fault and 

reliance on circular logic:  

Q.    And so the fault is your evidence of moisture and your only 
evidence of moisture; is that correct?  

A.    Yes.  
Q.    Okay.  And you cannot tell me how that moisture got into the 

meter panel, nor how that moisture -- if it in fact did -- entered 
into the breaker.  Is that right?  

A.    That's correct. 
 
(Cristino, p. 120). 

The unsupported arguments of counsel that are contrary to the record cannot cure the 

failed methodology of their retained expert.  

C. Misstatements of the Record do not Lend Credibility to Cristino’s 
Methodology.  
 

The Plaintiff shifts from arguing without citation that Cristino tested his causation theory 

to arguing that he does not need to test his theory because Eaton admits that moisture could 

cause the fault—again without citation. (Opposition, p. 11). Nothing could be further from the 

truth. Plaintiff claims that “Eaton admits moisture can get into the enclosure” then extrapolates 

from their argument that Eaton admits moisture is the cause of the fault. Id. Plaintiff’s counsel’s 

analysis is as flawed as his expert’s.  Setting aside for a moment the fact that the subject meter 

panel was missing key component parts, Defendant has never “admitted” moisture could get into 

the meter panel or that moisture would cause a fault in the breaker. Quite to the contrary, Jeff 

Johnson testified that the meter panel was rainproof—when all the components required by the 

standard are present, with overlapping panels designed to keep water out of the meter panel. 

(Exhibit D, Deposition of Jeffrey Johnson, pp. 121-123).  

In response to the requirement that an expert rely on scientific testing, Plaintiff’s counsel 

cries foul stating “Eaton would have Cristino prove something they admit”—again without 
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citation. (Opposition, p. 11). While Plaintiff’s unsupported arguments are inventive—they do not 

support the flawed methodology used by Cristino in reaching his conclusions prior to conducting 

any testing—then ignoring the adverse results of those tests. It is the Guide for Fire and 

Explosion Investigation NFPA 921, the scientific method and qualified experts in the field that 

require an expert test their theory in order to establish that their hypothesis is correct and thus 

that their opinions are reliable. What this Defendant wants is for Cristino to comply with the 

scientific method relied on by experts in the field before reaching his conclusions. Furthermore, 

upon learning his theory was incorrect that Cristino follow the scientific method, discard his 

theory and declare the cause of the fire “undetermined”.  See NPFA 921 § 4.3.6 (2008). 

D. Misstating the Conclusions of the Independent Fire Investigators Does not 
Support Cristino’s Flawed Methodology.  
 

Plaintiff claims that Christino’s conclusions were consistent with the local and state fire 

marshals and therefore his methodology must be reliable. (Opposition, p. 12). The fire marshals 

actually concluded that the cause of the fire was undetermined as is mandated by NFPA 921. 

NPFA 921 § 4.3.6 (2008). Upon conducting their examination and using deductive reasoning as 

required by the scientific method, they readily admitted that they did not know what caused the 

fire but that it was accidental. The only person who claims that the fire was caused by unknown 

conditions of the meter panel and its breaker through an unsupported failure mode is Cristino—

who was hired by the Plaintiff to render such an opinion.  As the fire marshals noted:  

Q    Do you know what caused this fire as you sit here today? 
A    The actual cause?  No. 
. . . .  
Q    Do you know if there was a failure, if any, in the meter panel?  
A    Not without a third party testing. 
 

(Exhibit E, Fire Marshal Timothy Baldwin, p. 59). 
   

Q    Am I correct that you have not concluded that the meter panel caused this fire?  

Case 3:11-cv-01741-CSH   Document 63   Filed 06/03/13   Page 7 of 9



 

4302397.1 

A    I have not concluded that, no.  
Q    And do you have a specific cause of this fire?  
A    No, I don't.   
 

(Exhibit F, Fire Marshal Henry Stormer, p. 61). 

Q   Am I correct that the exact cause of this fire was never determined?  
A    By me?  

         Q    Yes.  
A    That's correct. 
 

(Exhibit G, State Fire Marshal Kenneth Christenson, p. 31). 

  The fire investigators who used NFPA 921 and scientific methodology to investigate the 

cause of the fire all concluded that it was “undetermined”.  The only person who claims to know 

what caused the fire is Cristino.  However, his “knowledge” is supported by the ipse dixit of the 

expert and not the facts of the case, testing or scientific methodology.  Cristino’s conclusions 

were made before he tested his hypothesis and proved himself wrong and are therefore 

unreliable.  The failed and flawed opinions of Joseph Cristino offer no probative value to the jury 

and must be excluded as a matter of law. 

 WHEREFORE, Eaton Corporation’s motion to strike Joseph Cristino as an expert 

witness should be granted. 

      EATON CORPORATION  
 
 
       By:  /s/  Jonathan T. Barton__________ 
      Jonathan T. Barton  (phv 05115) 
      SANDBERG PHOENIX & von GONTARD P.C. 

600 Washington Avenue - 15th Floor 
St. Louis, MO  63101-1313 

      314-231-3332 
      314-241-7604 (Fax) 
      E-mail:  jbarton@sandbergphoenix.com 
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1
UNITED STATES DISTRICT COURT
DISTRICT OF CONNECTICUT
--------------------------------x
ACE AMERICAN INSURANCE COMPANY,

              Plaintiff,

vs.                    Case No. 3:11-cv-01741-CSH
                       Date:  December 20, 2012
EATON ELECTRICAL, INC.,

            Defendant.
--------------------------------x

           DEPOSITION OF JOSEPH CRISTINO

    The deposition of Joseph Cristino was taken

on December 20, 2012, beginning at 9:20 a.m., at 150

Trumbull Street, Hartford, Connecticut, before Susan

Wandzilak, Registered Professional Reporter and Notary

Public in the State of Connecticut.

               Susan Wandzilak  License No. 377

2
1 A P P E A R A N C E S
2 PETER G. ROSSI, ESQUIRE

     Cozen O'Connor
3      1900 Market Street

     Philadelphia, Pennsylvania 19103-3508
4      215-665-2783 Phone

     215-701-2483 Fax
5      prossi@cozen.com
6                   Attorney for Plaintiff
7 JONATHAN T. BARTON, ESQUIRE

     Sandberg Phoenix & Von Gontard, P.C.
8      600 Washington Avenue - 15th Floor

     St. Louis, Missouri 63101
9      314-231-3332 Phone

     314-241-7604 Fax
10      jbarton@sandbergphoenix.com
11                   Attorney for Defendant
12
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17
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19
20
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23
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3
1               S T I P U L A T I O N S
2         IT IS HEREBY STIPULATED AND AGREED by
3 and between counsel representing the parties that
4 each party reserves the right to make specific
5 objections at the trial of the case to each and
6 every question asked and of answers given
7 thereto by the deponent, reserving the right to
8 move to strike out where applicable, except as to
9 such objections as are directed to the form of

10 the question.
11         IT IS HEREBY STIPULATED AND AGREED by
12 and between counsel representing the respective
13 parties that proof of the official authority of
14 the Notary Public before whom this deposition is
15 taken is waived.
16         IT IS FURTHER STIPULATED AND AGREED by
17 and between counsel representing the respective
18 parties that the reading and signing of the
19 deposition by the deponent is not waived.
20         IT IS FURTHER STIPULATED AND AGREED by
21 and between counsel representing parties that all
22 defects, if any, as to the notice of the taking
23 of the deposition are waived.
24         Filing of the Notice of Deposition with
25 the original transcript is waived.

4
1          THE VIDEOGRAPHER:  We are now on record.  
2     December 20, 2012.  The time on videotaped record 
3     is approximately 9:47 a.m.
4          You can swear the witness, please.
5                   JOSEPH CRISTINO,
6     having been first duly sworn, testified as
7     follows:
8          THE COURT REPORTER:  Can I have your full 
9     name and address for the record.  

10          THE WITNESS:  Joseph Anthony Cristino.  And 
11     our business address is Lois Lane in Redding 
12     Connecticut 06875.
13                  DIRECT EXAMINATION
14 BY MR. BARTON:   
15     Q.   Mr. Cristino, my name is John Barton.  I'm an 
16 attorney and I represent Eaton Corporation in a cause 
17 of action that Ace Insurance Company has brought 
18 against it arising out of a fire which occurred on 
19 January 16, 2011.  
20          I understand you have given your deposition a 
21 number of times; is that correct?
22     A.   Yes, sir.
23     Q.   Okay.  Well, the same rules will apply, but 
24 for some reason lawyers always like to say them 
25 anyway, even to an expert witness who has given a 
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5
1 number of depositions.
2          So as we go along here, I'm going to ask you 
3 a series of questions.  If at any time you don't 
4 understand my question or it's not clear in any way, 
5 just ask me to repeat or rephrase myself and I'll be 
6 glad to do so.  Okay?  
7     A.   Yes, sir.  
8     Q.   All right.  About how many depositions have 
9 you given?

10     A.   Approximately 20.  It's in that deposition 
11 transcript list.
12     Q.   We'll get to that in a second.  
13     A.   I never took the time to remember how many, 
14 how many times.
15     Q.   It's my understanding that you're here today 
16 because you have been retained by the plaintiff's 
17 attorney, Peter Rossi, to provide testimony in this 
18 case.  Is that correct?
19     A.   That's correct.
20     Q.   Can I get your date of birth, sir?
21     A.   June 5th, 1947.
22     Q.   And are you currently employed?
23     A.   Yes, sir.  I am.
24     Q.   And what is your occupation?
25     A.   I'm a consulting engineer.

6
1     Q.   And who are you a consulting engineer for?
2     A.   With regard to my clients or the company that 
3 we work with?   
4     Q.   The company that employs you.  
5     A.   Oh, Cristino Associates, Inc.
6     Q.   And are you the owner of Cristino Associates, 
7 Inc.?
8     A.   I'm president and partner.
9     Q.   How many other partners do you have?

10     A.   One.
11     Q.   And who is your other partner?
12     A.   Lois Buchanan.
13     Q.   How many employees does Cristino Consulting, 
14 Inc., have?
15     A.   Associates.
16     Q.   How many associates?
17     A.   Right now we have five full-time employees 
18 and two part-time.
19     Q.   And what is the -- what does Cristino 
20 Consulting do?
21     A.   Cristino Associates?  
22     Q.   Cristino Associates.  Excuse me.  
23     A.   We, we are an electrical engineering firm.  
24 Our core business is design of high voltage, medium 
25 voltage, and electrical distribution systems.  And up 

7
1 until about two years ago approximately 40 to 45 
2 percent of our business was forensic analysis for 
3 electrical failures.
4     Q.   What is it now?
5     A.   Last year was the first time that we actually 
6 went over 50 percent.  I think last year we were 
7 approximately 55 percent forensic and approximately 45 
8 percent design.
9     Q.   And who do you do design work for?

10     A.   Oh, our clients include the Third Taxing 
11 District Electrical Department.  They are a municipal 
12 power company in East Norwalk, Connecticut.  
13          Advanced Fusion Systems, they are a 
14 developmental company in Newtown, Connecticut.  We are 
15 still in the process of getting them on line.  
16          Rhode Island Hospital, New Milford Hospital, 
17 the Miriam Hospital in Rhode Island, Bradley Memorial 
18 Hospital in Connecticut, New Britain General Hospital 
19 in Connecticut.
20     Q.   And these design -- this design work that you 
21 are describing, that's design work done by Cristino 
22 Associates; is that correct?
23     A.   That is correct.
24     Q.   What percent of your work?
25          MR. ROSSI:  Did you want him to finish his 

8
1     answer?  
2          MR. BARTON:  He said that's correct.
3          MR. ROSSI:  No, with regard to the clients.  
4     You asked him a question.  I'm not sure if he was 
5     finished or not.  
6          Do you have other clients?  
7          MR. BARTON:  Let me ask the question.
8 BY MR. BARTON: 
9     Q.   Are you finished with the listing of design 

10 clients that Cristino Associates handles?
11     A.   I can add to it.  I mean --
12     Q.   Well, I'm trying to get a sampling.  
13     A.   Again, in my c.v there is a whole list of 
14 them there.
15     Q.   My question now is, How much design work do 
16 you, Mr. Cristino, do as opposed to forensic analysis?
17     A.   Approximately 50 to 60 percent.
18     Q.   Okay.  So you divide your time between 
19 forensic and design and about 50 to 60 percent of your 
20 time is on the design side?
21     A.   That's correct.
22     Q.   With only 40 to 50 percent of your time on 
23 the forensic analysis side?
24     A.   That's correct.
25     Q.   And how long has it been that way?
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45
1     Q.   Peter, do you know if Exhibit 79 is the 
2 report that you produced to us pursuant to Rule 26?
3          MR. ROSSI:  Yeah, I'm pretty sure it was.
4          Can we go off the record just for a quick 
5     second?
6          MR. BARTON:  Sure.
7          THE VIDEOGRAPHER:  Off record, 10:37.
8          (Briefly off the record, as a break is 
9     taken.)

10          THE VIDEOGRAPHER:  We're back on record, 
11     10:47.
12 BY MR. BARTON:
13     Q.   Mr. Cristino, for purposes of your deposition 
14 today, we are going to use Exhibit 79, which is a 
15 little bit different than the expert report I received 
16 pursuant to the Rule 26 disclosure.  And we will go 
17 through the differences.  
18          But I need to know, did you at any time 
19 change or amend any of the contents of your report or 
20 add or remove or alter any of the photographs in your 
21 report since November 12 of 2012?
22     A.   Not that I recall, no, sir.
23     Q.   Okay.  When you type up your report, do you 
24 create the cover sheet last?
25     A.   It depends on the, the way in which I do it.  

46
1 Sometimes I will -- I mean, the cover sheet is a 
2 stand-alone.
3     Q.   With respect to Exhibit 79, did you first 
4 type the report and then later finalize by preparing 
5 the cover sheet and dating it and then signing it?
6     A.   That's possible.  
7     Q.   You don't recall as you sit here today?
8     A.   No, sir, I don't.  
9     Q.   Okay.  And Exhibit 79 contains all of your 

10 final opinions; is that correct?
11     A.   Yes, sir.  
12     Q.   And that's based on all the information that 
13 you reviewed and all the testing and work that you 
14 performed prior to November 12, 2012, correct?
15     A.   That's correct.
16     Q.   All right.  I direct your attention to page 
17 one of Exhibit 79.  Mr. Cristino, I'm going to walk 
18 through your report, for lack of a better phrase, 
19 okay, so I get a good overview of what your opinions 
20 are.  
21     A.   Okay.   
22     Q.   And as I go through the contents of your 
23 report, please let me know if where I'm directing you 
24 has different content than between the two reports.  
25 I'm using the one that I actually received under Rule 

47
1 26 and I want to make sure we have the same language 
2 in each report.  Okay?
3     A.   Very good.
4     Q.   The first paragraph on page 1 of Exhibit 79 
5 talks about a meeting that you had on January 31st of 
6 2011 with Mr. Driscoll; is that correct?
7     A.   That's correct.
8     Q.   And what was the purpose of that meeting?
9     A.   To walk through the fire scene.

10     Q.   Was that the first time you walked through 
11 the fire scene?
12     A.   Yes, sir.
13     Q.   And when you walked that fire scene, did you 
14 also take photographs?
15     A.   Yes, sir.  I did.
16     Q.   And those are contained within your file 
17 which is Exhibit 82; is that correct?
18     A.   That's correct.
19     Q.   Have you worked with Mr. Driscoll before?
20     A.   Yes, I have.
21     Q.   About how many occasions?
22     A.   Approximately 20.
23     Q.   Did you perform an origin-and-cause 
24 investigation into this fire?
25     A.   No, sir.

48
1     Q.   Am I correct you are not going to be offering 
2 any testimony as to an area of origin in this case?
3     A.   That's correct.
4     Q.   And am I also correct that you have limited 
5 your testimony to a failure analysis of the electrical 
6 products that you believe are involved?
7     A.   That's correct.
8     Q.   Okay.  And just so we have it on the record, 
9 what do you believe are the electrical products that 

10 are involved in this fire?
11     A.   The fire involved the Cutler Hammer 
12 combination meter socket, the circuit breaker within 
13 the meter socket, and the conductors enclosed by that 
14 meter socket.
15     Q.   When you say the conductors enclosed by the 
16 meter socket, what do you mean?
17     A.   There was a set -- there were three 
18 conductors from Connecticut Light & Power Company that 
19 were routed from the transformer through an 
20 underground conduit to the meter socket, entered the 
21 meter socket in the lower left hand corner, were 
22 routed up through the left-hand side of the meter 
23 socket -- or combination meter socket enclosure, and 
24 then penetrated a barrier about two-thirds of the way 
25 up or three-quarters of the way up through the 
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1 enclosure and then made a 180-degree bend and were 
2 terminated at the top of the meter socket.  
3          And then there was a second cable -- 
4 actually, let's see.  It would have been a 
5 four-conductor cable: two energized conductors, a 
6 neutral, and a concentric ground that formed what's 
7 identified as an SER cable.  
8          That routed out the load side of the Cutler 
9 Hammer circuit breaker and down through the meter 

10 enclosure and exited the lower -- if I remember 
11 correctly, I think it's the lower right-hand corner of 
12 the meter socket.
13     Q.   Thanks, sir.  Have you ever designed a meter 
14 panel?
15     A.   No, sir, I have not.
16     Q.   Have you ever participated in the manufacture 
17 of a meter panel?
18     A.   No, sir.
19     Q.   Have you ever participated in the assembly of 
20 a meter panel?
21     A.   With regard to manufacturing?  
22     Q.   Yes, sir.  
23     A.   No, sir.
24     Q.   Okay.  Have you ever designed a circuit 
25 breaker?

50
1     A.   No, sir.
2     Q.   Have you ever participated in the 
3 manufacturing or assembly of a circuit breaker?
4     A.   No, sir, I have not.
5     Q.   Have you ever installed a meter panel on a 
6 home?
7     A.   Yes, sir, I have.
8     Q.   How many times?
9     A.   Let's see three times.

10     Q.   Was that through an employment that you had?
11     A.   No, sir.
12     Q.   Okay.  Personal installations?
13     A.   That's correct.
14     Q.   For your own home?
15     A.   Yes, sir.
16     Q.   All three times?
17     A.   Two times for homes and once for one of my 
18 children.
19     Q.   Are these new constructions?
20     A.   Upgrades on two and new on one.
21     Q.   And what brand meter panel did you use?
22     A.   I don't recall.
23     Q.   When did you do these?
24     A.   The most recent was 2006 when we upgraded the 
25 service in Cheshire.  The other two, one was in the -- 

51
1 sometime in the late eighties and one in the nineties.
2     Q.   Okay.  Are you going to be offering any 
3 opinions in this case that the subject meter panel is 
4 defective in design?
5     A.   No, sir.  
6     Q.   Are you going to be rendering any opinions 
7 that the subject meter panel in this case is defective 
8 or suffers from any manufacturing defect?
9     A.   No, sir.   

10     Q.   Do you hold yourself out as an expert in 
11 warnings or failure to warn or instruct?
12     A.   In certain instances, yes, sir, I am.
13     Q.   In this case, are you going to be offering 
14 any opinions on a failure to warn with respect to the 
15 subject meter panel?
16     A.   No, sir.
17     Q.   In this case, are you going to be offering 
18 opinions with respect to a failure to instruct with 
19 respect to the subject meter panel?
20     A.   No, sir.
21     Q.   Turning your attention to the breaker that 
22 was installed in the subject meter panel, do you know 
23 what the type of breaker was?
24     A.   Yes, sir.
25     Q.   What was that?

52
1     A.   It was a Cutler Hammer -- well, an Eaton 
2 Cutler Hammer CSR style circuit breaker.
3     Q.   Okay.  In this case are you going to be 
4 rendering an opinion as to a defect in design of the 
5 Cutler Hammer CSR2200 circuit breaker?
6     A.   No, sir.
7     Q.   In this case are you going to be rendering 
8 opinions with respect to a manufacturing defect with 
9 respect to the subject CSR2200 breaker?

10     A.   No, sir.
11     Q.   In this case, are you going to be rendering 
12 any opinions with respect to a failure to warn or 
13 instruct with respect to the CSR2200 breaker?
14     A.   No, sir.
15     Q.   Do you have any opinions with respect to 
16 whether the installation of the subject meter panel 
17 was properly installed?
18     A.   Based on the, the remains that we were able 
19 to examine on January 31st, it appeared that it had 
20 been -- that the meter enclosure had been properly 
21 installed.
22     Q.   All right.  Do you have any criticisms as to 
23 the location of where the meter panel was located on 
24 the home at 75 Vista View Drive?
25     A.   No, sir, I do not.
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53
1     Q.   Okay, let's go back to Exhibit 79, paragraph 
2 1 on page 1.  On January 31st, 2011, it indicates that 
3 you spoke with Mr. Driscoll and, quote, other 
4 experts.  Who are the other experts?
5     A.   I don't know if we had a sign-in sheet there, 
6 but there were quite a few individuals that were 
7 there, including -- let's see, if I remember 
8 correctly, Jim Matthew from the Wright Group (ph).  I 
9 think Ron Parsons might have been there from the 

10 Wright Group.  Peter Davis was there.  I think Peter 
11 was with Valentine at the time.  And I think John 
12 Mulcahey might have been there from Nevco. 
13     Q.   Your Exhibit 28 contains a sign-in sheet 
14 which shows all the people that would have been 
15 present on January 31st of 2011.  Is that correct?
16     A.   That I don't recall.  I mean, there are 
17 several sign-in sheets there, but I thought the 
18 majority of them were from -- well, one of them was 
19 from the Connecticut Light & Power transformer test, 
20 but I thought the majority were from the Quali-
21 Tech....  There may be one other.  
22     Q.   At any of the site inspections that you 
23 attended at 75 Vista View Drive, were there 
24 representatives of Eaton Corporation present?
25     A.   Not that I recall.

54
1     Q.   Okay.  As a forensic engineer doing an 
2 electrical examination of the fire scene, is it 
3 important to attend the site of the fire, a site 
4 visit?   
5     A.   It depends on what, what remains after the 
6 fire.  But, you know, we would prefer to be there 
7 rather than not.
8     Q.   And why would you prefer to be there rather 
9 than not?

10     A.   To make a complete analysis.
11     Q.   Okay.  And when you say a complete analysis, 
12 look at all the electrical components and the full 
13 picture of what occurred at the home; is that correct?
14     A.   For an electrical analysis, yes, sir.
15     Q.   And if you are not able to do that, that may 
16 compromise your opinions or your ability to analyze 
17 the electrical system in a home or where there is a 
18 fire; is that correct?
19     A.   Depending upon documentation and remains.
20     Q.   And when you say depending upon documentation 
21 and remains, what do you mean?
22     A.   Well, in this case, we, we -- the overall 
23 group documented everything that was left including 
24 the circuit breaker panels, the Connecticut Light & 
25 Power insulation, the remains of the Connecticut Light 

55
1 & Power conduit run, the remains of the SER cable, and 
2 also the condition of the wall assembly and the area 
3 where the meter would have been -- the meter enclosure 
4 would have been mounted and residential wiring in that 
5 area.
6     Q.   When you say documented, what do you mean?  
7 Photographed?
8     A.   Photographed and reviewed and inspected.
9     Q.   Your report indicates that the fire origin 

10 was in the vicinity of the electrical service meter 
11 enclosure and the underground conductor conduit 
12 location.  Am I correct, sir, that you are going to 
13 rely on Mr. Driscoll with respect to the area of 
14 origin for this fire, his opinions?
15     A.   Yes, sir, I am.
16     Q.   Okay.  Your report, Exhibit 79, on page 1 
17 says that the area of origin is where the underground 
18 is in the vicinity of the electrical service meter.  
19 That's the meter panel that we have been talking 
20 about, correct?
21     A.   That's correct.
22     Q.   Okay.  And underground conductor conduit 
23 location.  What underground conductor and conduit 
24 location are you referring to?
25     A.   Well, previously I had identified that as a 

56
1 Connecticut Light & Power conduit that ran from the 
2 transformer to the meter enclosure.
3     Q.   Any other conduit in that area?
4     A.   If I remember correctly, there was an exit 
5 point for the, for the ground conductor that went over 
6 to the system ground.  But I don't recall there being 
7 any other conduit.  Telephone might have been in 
8 conduit, but again I don't recall it off the top of my 
9 head.

10     Q.   What you have described, the conduit that 
11 went from the CL&P transformer to the home, 
12 specifically to the meter panel, that's commonly 
13 referred to as the line side; is that correct?
14     A.   That would connect to the line side of the 
15 meter socket, yes, sir.
16     Q.   And going from the meter socket to -- into 
17 the home, is that called the load side?
18     A.   That's correct.
19     Q.   I'm just trying to get definitions straight 
20 so you and I can talk about what's line and what's 
21 load.  Do you understand what I'm talking about?
22     A.   Yes, sir.  
23     Q.   All right.  Your report, Exhibit 79, page 1 
24 in paragraph 1, talks about the underground conductor 
25 conduit.  I asked you what that included and you 
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1 the SER cable coming into it.
2          And as you see this breaker today, this is 
3 the way the breaker was that we saw it on January 
4 31st.  So these copper aluminum connections that the 
5 terminals, the lugs that are at the top of this 
6 breaker, would have been here.  
7          And you can see in the photographs they are 
8 gone.  So they basically were vaporized.  They were 
9 destroyed in the electrical fault activity and melted 

10 along with the aluminum conductors.
11     Q.   Were the lugs actually vaporized or did you 
12 account for them all?
13     A.   If I remember correctly -- and again we would 
14 have to look at the photographs -- I think we found 
15 one portion of a -- the threaded Allen screw and 
16 possibly a portion of the body.  But I would have to 
17 double-check and we will get to that when we get to 
18 the photographs.
19     Q.   When you're using the term vaporized, are you 
20 meaning that to be vaporized from electrical fault 
21 activity or are you meaning it to be melting that is 
22 just not there?
23     A.   I mean vaporized as in being exposed to the 
24 plasma of an electrical arc.
25     Q.   An electrical arc fault hit it, blew it 

110
1 apart, and completely obliterated that component?
2     A.   No, the electrical, the electrical arc 
3 expanded to the point of where that existed and was of 
4 sufficient heat and duration to be able to melt it to 
5 the point of where it actually fell off its mount.  
6 Because there would have been two mounting screws 
7 coming through these terminals to hold the back side 
8 just as you see here.
9     Q.   So the electrical arc actually consumed those 

10 lugs on the load side?
11     A.   In my opinion, yes.
12     Q.   All right.  
13     A.   Or a portion -- at least a portion of one of 
14 them that we found some remains of.
15     Q.   Page 3 of your report on Exhibit 79.  And I 
16 want to direct your attention to bullet point number 4 
17 on that page.  It says:  
18          Damage to the Cutler Hammer combination meter 
19 socket enclosure and internal components appeared to 
20 be consistent with an event created by the ingress of 
21 moisture into the enclosure and a result of electrical 
22 failure.  
23          Let's start with ingress of moisture into the 
24 enclosure.  First, what enclosure are you referring 
25 to?

111
1     A.   The overall meter enclosure, the combination 
2 meter socket enclosure.
3     Q.   And when you say the meter socket enclosure, 
4 you mean the upper portion or the lower portion?
5     A.   The overall assembly.
6     Q.   So the entire meter panel including the upper 
7 portion that has the revenue meter and the lower 
8 portion which contains the breaker; is that correct?
9     A.   That's correct.

10     Q.   All right.  How did this moisture enter the 
11 enclosure?
12     A.   That, we don't have any -- 
13     Q.   You don't know?
14     A.   I don't know.
15     Q.   So if I were to ask you and go through all 
16 the various points and every aspect of this meter 
17 panel, you would not be able to tell me where this 
18 believed moisture entered the panel; is that correct?
19     A.   That's correct.
20     Q.   Okay.  This may sound odd, but can you 
21 describe the moisture for me, sir?
22     A.   No, sir, I can't.
23     Q.   Okay.
24          (Pause.)
25          THE WITNESS:  Can we take a break for a 

112
1     minute?  
2          MR. BARTON:  Absolutely.
3          THE VIDEOGRAPHER:  Off record, 12:26 p.m.
4          (Briefly off the record, as a break is 
5     taken.)
6          THE VIDEOGRAPHER:  We're back on record, 
7     12:34.
8 BY MR. BARTON:   
9     Q.   Mr. Cristino, before we took our break, we 

10 were discussing the moisture that you believe made its 
11 way into this meter panel from an unknown -- from some 
12 unknown way.  My question to you is, What caused this 
13 moisture?  Where did the moisture come from?
14     A.   Well, based on what we saw in the area in 
15 that development, there were snow drifts.  We noted a 
16 snow drift across the road on a similar structure that 
17 was up to and over the front of the meter enclosure at 
18 that location and --
19     Q.   And let me just make sure I understand you.  
20 You're talking about snow on the ground drifting up 
21 past the actual revenue meter; is that correct?
22     A.   That's correct.
23     Q.   Okay.  So this is snow on the ground.  
24     A.   Yes, sir.
25     Q.   All right.  Any other sources of moisture?
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1     A.   Well, this meter enclosure had been 
2 installed, as I understood, for five years at the time 
3 of this loss so there would have been rain and other 
4 snowstorms and hail and all manner of natural moisture 
5 in that time period.
6     Q.   Do you believe that any rain, snowstorms, 
7 hail, or natural moisture of any type that occurred 
8 prior to January 16 of 2011 caused or contributed to 
9 cause the fire at 75 Vista View Drive?

10     A.   In my opinion, I think it's highly probable.
11     Q.   Okay.  Which rain, snow, storms, or hail 
12 highly -- well, you believe highly are potentially a 
13 cause of the fire at 75 Vista View Drive?
14     A.   All of them.
15     Q.   All of them?
16     A.   Yes, sir.
17     Q.   Can you tell me how much rain this particular 
18 meter panel was exposed to?
19     A.   No, sir, I cannot.
20     Q.   Can you tell me if any of the rain this meter 
21 panel was exposed to ever made its way into the 
22 internal components of the meter?
23     A.   No, sir.
24     Q.   The meter panel.  
25     A.   No, sir, I can't.

114
1     Q.   Can you tell me how much snow this meter 
2 panel was exposed to?
3     A.   No, sir, I can't.
4     Q.   Can you tell me how much snow made its way 
5 into the internal components of the meter panel?
6     A.   No, I cannot.
7     Q.   Can you tell me how much hail this meter 
8 panel was exposed to?
9     A.   No, sir.

10     Q.   Can you tell me whether any of this hail 
11 caused any damage or made its way into the internal 
12 working of the meter panel?
13     A.   No, sir.
14     Q.   Are there any other natural sources of 
15 moisture that we haven't covered that you believe are 
16 highly probable to have caused or contributed to cause 
17 this fire?
18     A.   None that come to mind, sir.
19     Q.   Okay.  Do you have an opinion as to why this 
20 meter panel waited five years before it failed despite 
21 the fact that it was in your opinion subject to hail, 
22 snow, and rain?
23     A.   Well, based on the location of the failure in 
24 meter, I think it was a matter of time.  Time was 
25 necessary for this to, this failure to occur.

115
1     Q.   How much time was it required for this 
2 failure to occur?
3     A.   In my opinion, the time from when it was 
4 initially installed until January 16, 2011.
5     Q.   How did time contribute to this failure?
6     A.   It allowed for the buildup of moisture within 
7 that meter enclosure to reach the point where the 
8 fault occurred within the circuit breaker.
9     Q.   How much moisture is required to build up 

10 within the circuit breaker to require a fault?
11     A.   I don't know.
12     Q.   Is it your testimony that once moisture 
13 enters the circuit breaker it does not leave it?
14     A.   Other than through a fault event, yes, sir.
15     Q.   Okay.  So evaporation, things like that 
16 aren't going to happen.  Once the moisture is going to 
17 get in there, it's going to stay in there for time and 
18 memorial?
19     A.   No, sir.  If the breaker enclosure reaches a 
20 high enough temperature, yes, evaporation could take 
21 place.  The fact that this was on the northerly side 
22 of the structure, it may have seen some early morning 
23 easterly sun, so it was possible that it did get warm 
24 enough to evaporate.
25     Q.   So it's your opinion that this unknown amount 

116
1 of rain, snow, and hail of which you have no 
2 understanding of how much may have made its way into 
3 the breaker panel or how it would have made its way 
4 into the breaker panel somehow did make its way into 
5 the breaker panel and accumulated within the circuit 
6 breaker?  And you believe that's the highly probable 
7 cause of the fire at 75 Vista View Drive?
8     A.   No, that's the highly probable cause of the 
9 failure within the circuit breaker that then caused 

10 the fire at 735 Vista View Drive, yes.
11     Q.   Fair enough.
12          THE VIDEOGRAPHER:  May I interrupt for a 
13     second?  
14          MR. BARTON:  You may.
15          THE VIDEOGRAPHER:  We're getting some light 
16     on the witness from the window.  I can try and 
17     block that.
18          MR. BARTON:  We can go off.
19          THE VIDEOGRAPHER:  Going off record, 12:39.
20          (Whereupon, it was decided to take luncheon 
21     recess while technical adjustments are made.)
22          THE VIDEOGRAPHER:  We are back on record.  
23     This marks the beginning of videotape number 3, 
24     1:14 p.m.
25 BY MR. BARTON:
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1     Q.   Mr. Cristino, drawing your attention back to 
2 Exhibit 79, page 3.  And I'm still working my way 
3 through the fourth bullet point from the top of that 
4 page.  
5          We were talking before the break about this 
6 unknown moisture entry in the enclosure.  And your 
7 report goes on to say:  This was characterized by 
8 electrical fault activity extending outward from the 
9 interior of the Cutler Hammer circuit breaker to the 

10 rear sheet metal mounting plate.  
11          And the lack of indications of road and farm 
12 activity, et cetera.  My question to you is, What is 
13 the "this" that's being characterized by electrical 
14 fault activity?
15     A.   The failure mechanism based on the ingress of 
16 moisture.
17     Q.   Okay, so you believe that the moisture -- the 
18 reason why you're able to conclude moisture is because 
19 you're able -- you find an electrical fault activity?
20     A.   The reason why I was able to conclude 
21 moisture was 
22      -- the fact that there were no indications  of 
23 any mechanical debris such as flashing or anything 
24 left over from the manufacturing process, 
25      -- the fact that there was -- at least based on 

118
1 the fact that the breaker was in service, there were 
2 no indications that there was a mechanical problem 
3 with the breaker prior to putting it in service,
4      -- and also the lack of any other failure 
5 mechanism or the presence of any other failure 
6 mechanism in the area of the circuit breaker.
7     Q.   Do you believe moisture causes electrical 
8 fault activity?  
9     A.   Yes, it can.

10     Q.   Okay.  Are there any other things that can 
11 cause electrical fault activity in a circuit breaker?
12     A.   Yes.
13     Q.   Such as?
14     A.   Another type of compromise of its insulation 
15 system such as a fracture or insulation degradation 
16 due to either malformation or some problem in the 
17 manufacturing process.  
18     Q.   Anything else that will cause electrical 
19 fault activity in a circuit breaker?
20     A.   You know, lightning.
21     Q.   Why would lightning cause electrical fault 
22 activity?
23     A.   Well, lightning could actually exceed the 
24 insulation value of the electrical device and cause it 
25 to flash over and either degrade or become conductive 

119
1 and fault.  And another mechanism would be overload.
2     Q.   Did you find any evidence of an overload in 
3 this particular breaker?
4     A.   Well, based on the, the loading within the 
5 structure, which we understand to have been strictly 
6 some security lighting and a boiler to keep the 
7 building from freezing up, there were no indications 
8 of overload conditions.  All the circuit wiring from 
9 the circuit breaker panels was intact.  None of the 

10 circuit breakers in the circuit breaker panels 
11 indicated any -- any faults or failures.
12     Q.   Is your answer no, you did not find any 
13 evidence of an overload in the circuit breaker?  If 
14 you did find evidence of an overload in the circuit 
15 breaker, I'm going to ask you what it is.  If you 
16 didn't, tell me you didn't.  
17     A.   No.
18     Q.   Thank you.  Anything else that can cause 
19 electrical fault activity in a circuit breaker?
20     A.   Nothing else that comes to mind at this time.
21     Q.   If the circuit breaker is attacked by fire, 
22 would that cause electrical fault activity?
23     A.   It's possible.
24     Q.   Okay.  Am I correct, sir, that you have no 
25 evidence of any moisture inside the subject meter 

120
1 panel or the subject breaker except for your 
2 conclusion that moisture caused the electrical fault?
3     A.   That's correct.
4     Q.   Okay.  So because you find a fault, you 
5 therefore have concluded that moisture must have been 
6 inside not only the meter panel, but the breaker; is 
7 that right?    
8     A.   Because I find the fault?  
9     Q.   You concluded that moisture not only entered 

10 the meter panel, but it entered the breaker.  Is that 
11 correct?  
12     A.   That's correct.
13     Q.   And so the fault is your evidence of moisture 
14 and your only evidence of moisture; is that correct?
15     A.   Yes.
16     Q.   Okay.  And you cannot tell me how that 
17 moisture got into the meter panel, nor how that 
18 moisture -- if it in fact did -- entered into the 
19 breaker.  Is that right?
20     A.   That's correct.
21     Q.   Your report indicates that a lack of 
22 indications of rodent or varmint activity in the 
23 absence of human -- and in the absence of human 
24 interaction and other causes.  What would you expect 
25 to see if there was rodent or varmint activity?
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1 testimony is?
2     A.   Yes, sir.
3          MR. ROSSI:  He said there was no arc on the 
4     line side.
5 BY MR. BARTON:
6     Q.   It says:  The short circuit originated within 
7 the circuit breaker's internal line side components. 
8          Did I read that correct in your opinions 
9 stated?

10     A.   Yes, sir.
11     Q.   And you believe that this unknown defect 
12 which you cannot tell me or testify to allowed the 
13 moisture ingress; is that correct?
14     A.   That's correct.
15     Q.   Okay.  And when you say moisture, I know I 
16 asked you to describe the moisture earlier.  Water, 
17 ice, we don't know.  Does it have to be water?
18     A.   Does it have to be water?  It has to be 
19 moisture, some form of water.
20     Q.   Do you know what the temperature was on 
21 January 16, 2011, about 10:35 p.m.?
22     A.   Not accurately, sir, no.
23     Q.   Okay.  Do you know what the temperature that 
24 water freezes at?
25     A.   Yes, I do.

170
1     Q.   What is that?
2     A.   Thirty-two degrees Fahrenheit.
3     Q.   And when we get below 32 degrees Fahrenheit, 
4 that water freezes, right, becomes ice?
5     A.   That's correct.
6     Q.   All right.  Do you know prior to January 16, 
7 2011, at 10:35 p.m. when the last time the temperature 
8 in and around the Southbury, Connecticut, area had 
9 exceeded 32 degrees?

10     A.   No, I don't.
11     Q.   It says here:  The meter enclosure was 
12 designed and manufactured for outdoor applications.  
13 Therefore the meter enclosure should have been capable 
14 of preventing the ingress of moisture typically 
15 experienced in a New England winter.  
16          How was the meter panel not capable of 
17 preventing the ingress of moisture?
18     A.   Well, again, that's part of the mechanism 
19 that caused the ingress of moisture we don't identify, 
20 we don't have a way of identifying that.
21     Q.   Okay.  Can you tell me what mechanisms the 
22 meter panel used to prevent the ingress of moisture?
23     A.   Based on the remains and also the circuit 
24 breaker panel that we've got, it appears it uses 
25 overlapping surfaces.

171
1     Q.   Okay.  Are you aware if UL has any 
2 requirements with respect to meter panels to prevent 
3 the ingress of moisture?
4     A.   Yes, sir, to some, to some degree I do.
5     Q.   Okay.  What is your understanding of the UL 
6 requirements to prevent the ingress of moisture into a 
7 meter panel?
8     A.   It depends on the style of the meter panel 
9 and its rating.

10     Q.   What about the CSR2200 meter panel?
11     A.   Well, yeah, but what is its -- 
12          MR. BARTON:  He's talking about the -- 
13 BY MR. ROSSI:
14     Q.   I'm sorry, the CMBX B-200 BTS meter panel.
15     A.   As a NEMA 3R enclosure?  
16     Q.   You tell me.  What is the, what is the type 
17 of enclosure?  
18     A.   Well, NEMA 3R means that it can handle rain 
19 up to 30 degrees out of the vertical.  
20     Q.   Okay.  Could the subject breaker panel in 
21 this case meet that requirement?
22     A.   For rain, yes.
23     Q.   Do you believe it did not meet that 
24 requirement for other substances?
25     A.   In this case, I think it's highly probable.

172
1     Q.   And why do you think it's highly probable?
2     A.   Because of the drifting snow.
3     Q.   Do you believe it was drifting snow that made 
4 its way into the meter panel?
5     A.   I think it's something that can't be ruled 
6 out. 
7     Q.   Did this drifting snow enter in through the 
8 bottom, through the top, through the side, through the 
9 back?  Can you tell me?

10     A.   No, sir, I can't.  
11     Q.   And do you think if drifting snow somehow 
12 made its way into the meter panel, that that would 
13 somehow violate the UL standards?
14     A.   No, sir.
15     Q.   The circuit breaker, the CSR2200 circuit 
16 breaker, it has vent holes; is that your 
17 understanding?
18     A.   When you say vent holes, identifying the dark 
19 chute assemblies.
20     Q.   Sure.  There is openings in the breakers; is 
21 that your understanding?
22     A.   Yes, sir.
23     Q.   There is ways for air to flow through it; is 
24 that correct?
25     A.   The intent is for air to exhaust from that to 
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1 help extinguish the arc.
2     Q.   Do you believe those events should be closed?
3     A.   No, sir.
4     Q.   Are you aware of any breaker that exists in 
5 the marketplace which is waterproof?
6     A.   No, sir.
7     Q.   Do you believe the CSR2200 breaker was 
8 intended to be used in a water environment?
9          MR. ROSSI:  What do you mean by water 

10     environment, John?  
11          MR. BARTON:  If you don't understand, please 
12     let me know.
13          THE WITNESS:  Well, if you could explain what 
14     you mean by water environment.
15 BY MR. BARTON:  
16     Q.   Do you believe the CSR2200 breaker was 
17 designed to be used when subjected to water, moisture, 
18 the type of water or moisture you believe somehow 
19 infiltrated this particular breaker?
20     A.   No, sir, I don't believe it is.
21          MR. BARTON:  Okay, I think we have to change 
22     the tape.  Why don't we go ahead and do that.  
23     It's probably a good time for a break.
24          THE VIDEOGRAPHER:  This concludes videotape 
25     number 3.  Going off record, 3:01 p.m.  

174
1          (Briefly off the record for technical 
2     adjustments.)
3          MR. BARTON:  We're back on record.  This 
4     marks the beginning of videotape number 4, 
5     3:06 p.m.
6 BY MR. BARTON:  
7     Q.   Mr. Cristino, we were reviewing your report, 
8 which is Exhibit 79.  I direct your attention back to 
9 page 8.  You indicate that due to the location of the 

10 fault, the Cutler Hammer main circuit breaker was 
11 unable to interrupt the electrical fault, thus 
12 allowing the fault to expand and intensify.  
13          Do you believe the circuit breaker that was 
14 installed in the meter panel on 75 Vista View Drive 
15 was designed to interrupt electrical faults on the 
16 line side from the breaker?
17     A.   There aren't any circuit breakers that are 
18 designed to interrupt faults on the line side.
19     Q.   I'm sorry.  You said there's not any?
20     A.   There aren't any.  And that's what makes them 
21 the line side.  The line side is the source side of 
22 the vents.
23     Q.   So you wouldn't expect this circuit breaker 
24 to be able to stop an electrical fault occurring on 
25 the line side; is that right?

175
1     A.   That's correct.
2     Q.   It's not what they are designed to do?
3     A.   That's correct.
4     Q.   They are designed to monitor and trip when 
5 they sense fault activity or electrical anomalies on 
6 the load side; is that right?
7     A.   That's correct.
8     Q.   Okay.  There are a number of photographs that 
9 are attached to the report that you have in front of 

10 you, Exhibit 79.  I would like to go through those 
11 now. 
12          And let me start by asking you:  Generally, 
13 these are excerpts of photographs you have taken out 
14 of your file materials to highlight some of your 
15 observations.  Is that fair?
16     A.   Yes, sir.
17     Q.   Okay.  And you have gone through the liberty 
18 of numbering the photographs that you have before you; 
19 is that correct?
20     A.   Yes, sir, in the captions.
21     Q.   In the captions.  And those are your 
22 annotations.  You wrote that; is that right?
23     A.   That's correct.
24     Q.   All right.  And photograph 1 of Exhibit 79 
25 shows us just an overview structure of 75 Vista View 

176
1 Drive; is that correct?
2     A.   Yes, sir.
3     Q.   All right.  And if you will look at 
4 photograph number 4, this is a depiction of the meter 
5 panel at the first time you observed it.  Is that 
6 correct?
7     A.   That's correct.   
8     Q.   Are there any missing component parts within 
9 this meter panel?

10     A.   As seen in photograph number 4?  
11     Q.   Yes.  
12     A.   What's missing is the cover, the ringless 
13 cover that would cover the meter socket at the top 
14 there?  There is -- at the -- 
15     Q.   The top cover.  I understand what you're 
16 saying.  The top cover where the meter would go in, 
17 that's been removed? 
18     A.   It was -- yeah, it was off when I looked at 
19 it.
20     Q.   But it was still there, right?  I mean, it 
21 exists?
22     A.   Yes, sir.
23     Q.   All right.  Any other components that in 
24 looking at photograph 4 were not present?
25     A.   Well, let's see.
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1     Q.   Let me ask a better way.  Do you know if 
2 there were any missing pieces to the meter panel that 
3 was installed on 75 Vista View Drive?
4     A.   There appears to be the pieces for the gutter 
5 space.
6     Q.   Okay.  And when you say the pieces for the 
7 gutter space, what do you mean?
8     A.   Let's see.  If I could turn to another 
9 photograph --

10     Q.   Please do.
11     A.   -- it may make it easier for where we could 
12 look at the Cutler Hammer information that was 
13 provided.  
14          I've got -- probably photograph 18 would show 
15 a good portion of the lower section of the meter 
16 enclosure.
17     Q.   Okay. 
18     A.   To the left of the circuit breaker, there 
19 should have been two pieces of sheet metal, one that 
20 would have gone vertical from the separator above the 
21 circuit breaker all the way -- extending all the way 
22 down to the bottom of the panel to where the, the 
23 knockout, the hole was at the bottom of the panel for 
24 the entry of the conduit from Connecticut Light & 
25 Power.

178
1          And then there would have been a cover over 
2 the top of that, that first piece that basically 
3 created a gutter space, an enclosed wire way through 
4 which the utility conductors would have been routed.
5     Q.   Okay.  Do you know what happened to that 
6 missing wire gutter, the gutter way?
7     A.   No, sir, I do not.
8     Q.   Did that cause or contribute to cause any 
9 failure mode and/or the fire in this case?

10     A.   In this case, in my opinion, it allowed the 
11 initial fault within the circuit breaker to more 
12 easily attack the connect line power conductors.
13     Q.   How did it allow the initial fault to more 
14 easily attack those conductors?
15     A.   If that -- if the vertical piece of the 
16 gutter space had been in place, there would have been 
17 an additional steel barrier between the fault and 
18 those Connecticut Light & Power conductors.  
19          As it was, the molten steel that was being 
20 expelled in that fault, in the fault behind the 
21 circuit breaker, was able to impact the Connecticut 
22 Light & Power conductors that were immediately 
23 adjacent to the circuit breaker and not protected by 
24 another piece of steel.
25     Q.   So is it your testimony that this missing 

179
1 component did not contribute to cause the failure, but 
2 allowed the failure to propagate?
3     A.   Yes, sir.  
4     Q.   Okay.  Did this missing component have any 
5 connection with what you believe to be the ingress of 
6 moisture into the circuit panel?
7     A.   Based on my observations, no.
8     Q.   Okay.  Is it your understanding that Eaton 
9 Corporation intended for this wire way to be present 

10 at the installation and a complete product that was 
11 installed?
12     A.   Yes, sir.
13     Q.   Okay.  So it's intended design included this 
14 wire way which was missing from the subject unit; is 
15 that right?
16     A.   Yes.
17     Q.   When the wire way was removed from this 
18 particular meter panel, did that expose the utility 
19 lines to any other risks or hazards?
20     A.   No, sir.
21     Q.   Do you believe it is safe and/or good 
22 practices to have a straight edge against power 
23 lines?  And do you know what I mean by a straight 
24 edge? 
25     A.   A straight metal edge?  

180
1     Q.   You got it.  
2     A.   No, sir.
3     Q.   Why not?
4     A.   Well, given the normal life cycle and 
5 functionality of electrical equipment, most conductors 
6 and equipment enclosures are subjected to vibration 
7 and movement.  
8          And at the very least, in my experience 
9 manufacturers will install either a rolled edge or put 

10 some type of protective cover over a straight edge as 
11 to not permit long-term degradation or impact of 
12 installation by a straight edge.
13     Q.   Did the missing wire way in the subject meter 
14 panel subject the line conductors to a straight edge?
15     A.   Based upon what I see in photograph 14, I 
16 would say no.
17     Q.   Okay.  Drawing your attention back to Exhibit 
18 79, photograph number 4, can you tell me what other 
19 parts are missing from the meter panel.  
20     A.   No, sir, I can't from what I see in 14.
21     Q.   As someone who does electric design work, is 
22 it your recommendation that electrical equipment be 
23 installed completely and have all of its component 
24 parts?
25     A.   Yes, sir.
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1     Q.   Do you ever recommend that people remove 
2 component parts from electrical machinery or 
3 distribution systems?
4     A.   Only to aid in installation.
5     Q.   Okay.  But if they have to remove it to aid 
6 in installation, they should reassemble the electrical 
7 device; is that correct?
8     A.   That's correct.
9     Q.   Do you know if the removal of component parts 

10 from electrical devices such as meter panels somehow 
11 changed its underwriters laboratory certification?
12     A.   Based on my experience, it's, it's likely.
13     Q.   Okay.  Because Underwriters Laboratory tests 
14 a complete piece of equipment as intended to be sold, 
15 distributed, and received by the customer?
16     A.   That's correct.
17     Q.   Okay.  So as soon as we start removing 
18 component parts, that alters what the finished product 
19 should be?
20     A.   That's correct.
21     Q.   Okay.  I draw your attention to photograph 
22 6.  There is a photograph of an aluminum conductor 
23 welded to the inside panel of the meter enclosure.  Do 
24 you know if that conductor that is welded to the 
25 inside panel is line or load side?

182
1     A.   That's line side.
2     Q.   Okay.  How do you know?
3     A.   The gauge of the wire.  It's 4 off, which 
4 would have been the Connecticut Light & Power 
5 underground conductors.
6     Q.   I want to draw your attention to photograph 
7 number 8.  All right.  What's depicted in photograph 
8 number 8?
9     A.   We are looking at the -- 

10     Q.   Would you read the caption that is underneath 
11 it.  
12     A.   Oh, I'm sorry.  Yeah.  Photograph 8, the 
13 underside of the horizontal sheet metal separator and 
14 supply side conductor routing gap.
15     Q.   Okay.  So we're looking at the underside of 
16 the divider where the line side would come through; is 
17 that correct?
18     A.   That's correct.
19     Q.   All right.  What is depicted in photograph 8 
20 of Exhibit 79, sir?
21     A.   What we are looking at is the separator.
22     Q.   Okay.
23     A.   This more or less hazy vertical piece on the 
24 left-hand side of the photograph would be the 
25 left-hand portion of the enclosure itself.  

183
1          The gap is, is relatively self-explanatory.  
2 It's the gap through which conductors would have been 
3 routed.  
4          This is one of the aluminum conductors from 
5 Connecticut Light & Power that is seen at the top just 
6 below this arc damage that we see on the steel.
7     Q.   The arc damage that you see on the steel -- 
8     A.   Yes, sir.
9     Q.   -- did that occur after the arc fault 

10 occurred within the meter panel -- I'm sorry, within 
11 the breaker, in your opinion?
12     A.   Yes, sir.
13     Q.   Okay.  So first the breaker experienced an 
14 arc fault and then later the arc faults that we see 
15 depicted in photograph 8 occurred.  Is that your 
16 testimony?
17     A.   It had to be.
18     Q.   Why did it have to be?
19     A.   Because this notch that we see that is burned 
20 through the separator is closer to the source than 
21 what the circuit breaker was.  So if this is what the 
22 initial point of failure was, the circuit breaker 
23 would not have had energy to fault and to fail in the 
24 manner in which it failed.
25     Q.   Okay.  Does the existence of an arc fault at 

184
1 that location that we see in photograph 8, does that 
2 mean that if an arc fault occurred there first, that 
3 power would have been terminated to the line side that 
4 meets up with the circuit breaker inside the panel?
5     A.   Yes.
6     Q.   Why is that?
7     A.   Because this is the line side conductor that 
8 would have been supplying power up through the meter 
9 socket down through the copper conductors to the 

10 circuit breaker.
11     Q.   Okay, so explain it me how some arc damage 
12 there would suddenly stop power leading to the circuit 
13 breaker.  
14     A.   Because what would have happened here is what 
15 we saw later on as this fault evolved.  If the fault 
16 initiated here, the aluminum would have faulted.  
17          So we would have had arc fault between 
18 aluminum conductors.  It would have damaged this 
19 steel.  And it would have melted the aluminum down to 
20 the bottom of the panel as we see here.  But there 
21 would not have been any energy that would have been 
22 available at the circuit breaker.
23     Q.   And that's my question:  Why wouldn't there 
24 have been any energy available at the circuit breaker 
25 if the arc fault began at the damage point we see in 
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1 photograph 8?
2     A.   This is the same thing as I explained before, 
3 having that hose that we cut off five feet before the 
4 end.  If you consider the circuit breaker being the 
5 end of the line, if we cut the circuit here at this 
6 notch where the line side conductors are which are on 
7 the line side, on the source side of the circuit 
8 breaker, electrical current could not flow through the 
9 conductors.

10     Q.   Is it your testimony that the arc fault 
11 damage we see here also corresponds with the severing 
12 or cutting of the line side conductors?
13     A.   It does because you can see the remains of 
14 the line side conductor on the other side of the steel 
15 panel.  
16     Q.   Okay.  So you believe first the fault 
17 occurred within the breaker, then secondly at this 
18 point we see here at the edge as is depicted in 
19 photograph number 8.  Is that the order of things?
20     A.   Yes, sir.
21     Q.   Let me hand you Exhibit No. 83.  Can you read 
22 what photograph number that is.  
23     A.   It says photograph number 8.
24     Q.   Can you explain to me why the photograph 
25 number 8 I received is different from the photograph 

186
1 number 8 that was presented to me today and when it 
2 was added. 
3          There is no corresponding photograph that 
4 matches the photograph 8 in the exhibit you're looking 
5 at right now if that's what you're looking for.  
6     A.   Yes, sir, that is what I was looking for.
7     Q.   Yeah, that's what I looked for, too.
8     A.   (After review.)  No, sir, I can't. 
9     Q.   Do you recall amending or changing your 

10 report in any way after November 12th of 2012?
11     A.   No, sir, I don't.
12     Q.   Do you have any recollection of inserting 
13 photograph number 8 that we have in Exhibit 79 into 
14 your report?  
15     A.   No, sir, I don't.   
16     Q.   If you will turn to photograph 27 of Exhibit 
17 79, let's just use that one.  This looks like the 
18 portion of debris that you analyzed using a scanning 
19 electron microscope.  Is that right?
20     A.   Yes, sir.
21     Q.   Okay.  What was the purpose of that exercise?
22     A.   What we want to do is to see using electron 
23 dispersion spectroscopy, the EDS, in the -- on the 
24 little drawing there -- just to identify what elements 
25 that were there in an effort to see if we could 

187
1 determine components, what parts and pieces were in 
2 various locations in that mass of aluminum that was 
3 found at the bottom of the panel.
4     Q.   Okay.  I want to draw your attention to 
5 photograph 42 of Exhibit 79.  And it looks like this 
6 is a photograph of the back side or the bottom of a 
7 BW2200 breaker.  Is that your understanding as well?
8     A.   On the left-hand side would be the BW22 
9 upside down, so the load terminals would be to the top 

10 and the line terminals would be to the bottom.
11     Q.   Okay.
12     A.   And on the right side is the subject circuit 
13 breaker.
14     Q.   Do you know if the BW2200 configuration is 
15 identical to the CSR2200?
16     A.   With the exception of the additional 
17 components in the arc chute assembly, it's my 
18 understanding that it is.
19     Q.   Okay.  There are a number of x-rays contained 
20 at the back of your report; is that correct?
21     A.   Yes, sir.
22     Q.   What do these x-rays tell you, if anything?
23     A.   Well, we, we have taken film type x-rays of 
24 both an exemplar unit and the subject unit before the 
25 lab exam in September.  So what we're attempting to do 

188
1 is just to identify the component locations before 
2 disassembly to -- at one point it was to aid in 
3 disassembly if disassembly was necessary, especially 
4 of the subject circuit breaker.  
5          And as could be seen in like photograph -- 
6 radiograph number 2, the one that is identified number 
7 2, we can see even though this -- the left-hand image 
8 is displaced downward towards the page, this is the 
9 similar portion of the assembly as to what is on the 

10 subject breaker to the right.
11     Q.   Have you ever x-rayed a CSR2200?
12     A.   Other than at -- oh, I'm sorry.  No, I have 
13 not.  Well, in this case, it's assuming that the 
14 remains are necessarily the 2200.
15     Q.   You are correct.  Have you ever x-rayed an 
16 exemplar CSR2200?
17     A.   No, sir, I have not.
18     Q.   Let me see that report.  
19     A.   Sure.
20     Q.   Mr. Cristino, I want to go through some of 
21 the documents that are contained in group Exhibit 82.  
22 And I will represent to you at end of this deposition 
23 today, I'm going to ask that we have an entire copy 
24 made of this entire binder.  And we can leave it with 
25 the court reporter or give it to you to have it made, 
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1 however you would like.  Okay?
2     A.   Sure.
3     Q.   And I understand Exhibit 82 was compiled by 
4 an assistant of yours; is that correct?
5     A.   Yes, sir.
6     Q.   You charge Mr. Rossi for your time; is that 
7 correct?
8     A.   Up until the beginning of this deposition, 
9 yes, sir.

10     Q.   And now you're charging me, right?
11     A.   Yes, sir.
12     Q.   What are you charging Mr. Rossi for your 
13 time?
14     A.   The same as what I'm charging you.
15     Q.   And what would that be?
16     A.   Whatever is on that sheet.
17     Q.   Do you know what it is?
18     A.   Off the top of my head, sir, no, I don't.
19     Q.   Are you a principal engineer?
20     A.   Yes, sir, I am.
21     Q.   Your regular rate is $230 per hour?
22     A.   Yes.
23     Q.   What do you charge your regular rate for?
24     A.   Design work on scene investigation time, 
25 laboratory analysis, and report prep.

190
1     Q.   Okay.  And in terms of trial or deposition 
2 testimony, how much do you charge?  $300 an hour?
3     A.   Is that what's on there?  Yes, sir.
4     Q.   That's what's on here.  
5     A.   Then that's what it is.
6     Q.   Have you done trial or deposition testimony 
7 in this case for Mr. Rossi?
8     A.   Other than today, no, sir.
9     Q.   Are you charging him 230 hours -- or $300 an 

10 hour for your time here today or are you charging me 
11 that?
12     A.   I'm charging you that.
13     Q.   So you're charging me $300 an hour?
14     A.   Yes, sir.
15     Q.   And all the time you worked with Mr. Rossi in 
16 doing your report and investigation, I take it you 
17 charged him $230 an hour?
18     A.   Yes, sir.
19     Q.   Do you know how much you have charged him 
20 total in your investigation in preparation of the 
21 report in this case?
22     A.   No, sir, I don't.
23     Q.   Have you brought the invoices with you here?
24     A.   Yes, the invoices are on the second or third 
25 page.  

191
1     Q.   You have also included your c.v.  Is this 
2 current and up to date?
3     A.   It should be, sir.
4     Q.   Is there anything you want to add to your c.v 
5 or remove from it, any amendments that you want to 
6 make to it?
7     A.   Not that I can think of.
8     Q.   This is complete current and accurate?
9     A.   It should be.

10     Q.   Okay.  You also have a section listed as 
11 trials and depositions in group Exhibit 82?
12     A.   Yes, sir.  
13     Q.   These are what's commonly referred to as your 
14 Rule 26 disclosure; is that right?
15     A.   Yes, sir.
16     Q.   And the P would be for plaintiff and the D 
17 would be for defendant; is that right?
18     A.   Yes, sir.
19     Q.   Have you ever testified against Eaton 
20 Corporation before?
21     A.   No, sir, not that I know of.
22     Q.   You have a section that is entitled loss at 
23 75 Vista View, Southbury, Connecticut, invoices.  Are 
24 these all the invoices that you have submitted to 
25 Mr. Rossi?

192
1     A.   It should be, sir.
2     Q.   Okay.  And has Mr. Rossi compensated for your 
3 time and effort in this matter?
4     A.   I wouldn't know.
5     Q.   I'm sorry?
6     A.   I wouldn't know.
7     Q.   Who would?
8     A.   Our office manager.
9     Q.   And who is that?

10     A.   Lois Buchanan.
11     Q.   Has anyone else in your office worked on this 
12 file other than you and Ms. Buchanan?
13     A.   Ms. Horn, Cathy Horn (ph), is our secretary.  
14 She usually proofreads and makes copies of my 
15 reports.  
16          If I'm not mistaken, our lead technician Nuno 
17 Almeida conducted an exam with some of your people at 
18 a storage facility.
19     Q.   Okay.  
20     A.   I think that was a short time ago.  Somebody 
21 stopped over to see the panel and the other artifacts.
22     Q.   Anyone else from your office work on this 
23 file?
24     A.   Not that I believe.
25     Q.   Okay.  You have a section here that says 
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1 circuit breaker?
2     A.   The same as the CRS, to see if there was any 
3 damage that would result from -- from moisture within 
4 the circuit breaker?
5     Q.   Okay.  Was there any damage that 
6 resulted from moisture within the circuit breaker?
7     A.   No, sir, there was not.
8     Q.   And I take it that after you submerged the 
9 circuit breaker for five minutes, you took it apart?

10     A.   Yes, sir, we did.
11     Q.   And that revealed that after it's been 
12 submerged for five minutes, water will, in fact, enter 
13 through the vent holes and get inside the circuit 
14 breaker.  Is that your understanding?
15     A.   That's correct.
16     Q.   Do you believe that the manufacturer intends 
17 for this circuit breaker to be submerged?
18     A.   No, sir.
19     Q.   And I trust you will never install this 
20 circuit breaker anywhere now that it has been 
21 submerged.  Is that correct?
22     A.   That's correct.
23     Q.   Why did you take the -- I believe this is the 
24 CSR2200 circuit breaker.  Why did you take the top off 
25 after you had submerged it?

198
1     A.   To observe the internal workings and see 
2 where moisture would have been trapped and where 
3 moisture would have settled.
4     Q.   And did that assist you in forming your 
5 opinions in any way?
6     A.   It gave us some insight as to where, where 
7 the moisture would be within the circuit breaker.
8     Q.   Where would the moisture be within the 
9 circuit breaker?

10     A.   In and around the arc chute chambers and the 
11 bus assemblies.
12     Q.   Anywhere else after it has been submerged for 
13 five minutes?
14     A.   That was pretty much it.
15     Q.   Were there any areas within the circuit 
16 breaker that were not subjected to moisture after you 
17 submerged it for five minutes?
18     A.   The portion of the toggle assembly, the upper 
19 portion of the toggle assembly.
20     Q.   Any other section of the breaker that was not 
21 exposed to moisture after it had been submerged for 
22 five minutes?
23     A.   Well, when you say exposed to moisture, it 
24 would have been -- we are looking for it to retain 
25 moisture.  

199
1     Q.   After you had submerged it for five minutes, 
2 how long did you keep it out of water before you 
3 disassembled the breaker?
4     A.   Within a matter of 10 to 15 minutes.
5     Q.   At any point after its submersion -- that's a 
6 bad question.  
7          How many times did you examine it after it 
8 had been submerged?  Just the one time 10 to 15 
9 minutes later?

10     A.   Yes, sir.
11     Q.   Where is this submerged CSR2200 circuit 
12 breaker now?
13     A.   If I'm not mistaken, it's in my car.
14     Q.   Other than the exemplar meter panel that is 
15 in your car and this CSR2200 circuit breaker, are 
16 there any other components, parts, exemplars, 
17 documents, or anything else that relates to this case 
18 in your car?
19     A.   There would be, I think, two more circuit 
20 breakers in the car.
21     Q.   And when you say two more, of the CSR2200?
22     A.   The BWH and then another CSR.
23     Q.   Okay.  Do they still have moisture in them?
24     A.   We would have to open them up and take a 
25 look.

200
1     Q.   They're reassembled?
2     A.   Yes, sir.
3     Q.   I take it you haven't opened them back up to 
4 take a look, have you?
5     A.   No, sir.
6     Q.   Since you submerged the circuit breakers, 
7 have you tested them in any way?
8     A.   We did a test.  There is a CD here, if I may.
9     Q.   Please.  

10     A.   I put dates on them.  I don't know if I put 
11 the date on them.  Yeah.  Yesterday.  I got a CD.  One 
12 of the things that we -- 
13     Q.   You've handed me a CD dated December 19, 
14 2012; is that correct?
15     A.   Yes, sir.
16     Q.   And what is on this CD?
17     A.   That's a video of one of the circuit breakers 
18 that we froze.  And there is a hand in the, in the 
19 photograph.  If I'm not mistaken, it is Mr. Almeida's 
20 hand attempting to turn the circuit breaker from the 
21 on position to the off position.
22     Q.   While it's frozen?
23     A.   After it was taken out of the freezer, yes. 
24     Q.   So let me see if I understand it right.  You 
25 submerged a CSR2200 circuit breaker for five minutes?
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1     A.   Yes, sir.
2     Q.   And then you put in the freezer and froze 
3 it?  
4     A.   That's correct.
5     Q.   And when it was frozen, you brought it back 
6 out and Mr. Almeida did what to it?
7     A.   He manipulated the toggle from on to off.
8     Q.   And did that work?
9     A.   No, sir.

10     Q.   Do you know why not?
11     A.   We, we didn't take the breaker apart at that 
12 point.  And we didn't have a way of x-raying it.  So 
13 no. 
14     Q.   What does the fact that a breaker that is 
15 submerged in water and then frozen and having its 
16 toggle switch not work tell you about this case, if 
17 anything?
18     A.   Well, what it does is it gives us insight as 
19 to the reaction of the circuit breaker to cold weather 
20 operation if it's exposed to moisture.
21     Q.   When you say exposed to moisture, submerged 
22 for five minutes?
23     A.   Well, submerged -- 
24     Q.   And frozen?
25     A.   Submerged for five minutes and frozen, yes, 

202
1 sir.
2     Q.   Was the circuit breaker that was installed in 
3 the meter panel at 75 Vista View Drive ever submerged 
4 for five minutes?
5     A.   To the best of my knowledge, no.  But it was 
6 subjected to weather conditions for over five years.  
7 And this was our way of providing a means of 
8 documenting what that circuit breaker would operate 
9 like if it did have moisture inside and was subjected 

10 to low temperatures.
11     Q.   Is the only video you took....
12          MR. BARTON:  Let's mark this.
13          (Whereupon, Exhibit No. 85 was marked for 
14     identification.)
15 BY MR. BARTON:   
16     Q.   What I have now marked as Exhibit 85, which 
17 is the video dated December 19, 2012, is this the only 
18 video you've taken in this case?
19     A.   Yes, sir.
20     Q.   Did you run through a trial run before you 
21 turned on the videotape of the breaker?
22     A.   No, sir.  
23     Q.   Am I correct you and Mr. Almeida were the 
24 only two present?
25     A.   No, sir, I wasn't present at that time.  

203
1 Mr. Almeida ran through it on his own.
2     Q.   Okay.  And Exhibit 82 also has a blue section 
3 that says October 29, 2012, frozen breaker 
4 photographs.  I take it these are what the breaker 
5 looked like after you froze it; is that correct?
6     A.   Yes, sir.
7     Q.   After you froze these breakers, did you 
8 subject them to any electrical test in a frozen state 
9 after they had been submerged for five minutes?

10     A.   After they had been dried, yes. 
11     Q.   Okay.  And what was the result of that 
12 testing?
13     A.   What the result of the testing was was that 
14 the first two tests, the circuit breaker just remained 
15 energized and on a third breaker test our lab didn't 
16 have sufficient energy and we wound up tripping 
17 circuit breakers upstream so we basically blacked out 
18 the lab.  
19     Q.   So you're -- and when you say -- I take it 
20 you did three tests on three different breakers?
21     A.   Yes.
22     Q.   And the results of those three tests on three 
23 different breakers were the ones that had been 
24 submerged and frozen continued to work and then on the 
25 third test you actually tripped your breaker at your 

204
1 facility and couldn't conduct the test.  
2     A.   That's correct.
3     Q.   And I take it you didn't videotape any of 
4 those tests?
5     A.   No, sir, we did not.
6     Q.   Did you take photographs of those tests?
7     A.   There may be some photographs in that -- 
8     Q.   Did you conduct those tests?
9     A.   No, sir, Mr. Almeida did.

10     Q.   When were those tests conducted?
11     A.   I think -- take a look at it.  It should be 
12 -- you will see -- it's easy to tell because the panel 
13 is in there with the wires connected to the breaker.
14     Q.   Let me get to that.  On the Exhibit 82, we 
15 also see a blue section that says September 7  
16 photographs.  These are Mr. Almeida's photographs from 
17 the artifact inspection we did; is that correct?
18     A.   I believe that's when you sent people to our 
19 facility.
20     Q.   Correct.  All right.  And we see a section 
21 called test photographs dated December 17, 2012.  
22     A.   Right.
23     Q.   And were you present during the tests on 
24 December 17, 2012?
25     A.   December 17 would have been -- 
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1     Q.   Monday?
2     A.   Monday?  No, sir, I was not.
3     Q.   Have you reviewed these photographs before?
4     A.   Yes, sir, I looked at them.
5     Q.   And what, if any effect, did the photographs 
6 taken on December 17 2012, have with respect to your 
7 opinions, if any?
8     A.   None.
9     Q.   Do you know what these photographs depict?  

10 Is this ice?
11     A.   Yes, it is.  There should have been some ice 
12 on the back of the circuit breaker.
13     Q.   How did the moisture get on the back of this 
14 circuit breaker that forms the ice?
15     A.   Again, this is one of the breakers that was 
16 exposed to moisture and then frozen.
17     Q.   Okay.  So it was submerged and then frozen?
18     A.   Yes, sir.
19     Q.   All right.  And then I take it you later 
20 installed it on a meter panel and energized it; is 
21 that correct?
22     A.   That's correct.
23     Q.   And that's what we see here in these other 
24 photographs?
25     A.   That's correct.

206
1     Q.   And those tests prove that the circuit 
2 breaker continued to function normally.  Is that 
3 right?  
4     A.   That's correct.
5     Q.   And you took no videos of that testing; is 
6 that right?
7     A.   That's correct.
8     Q.   Is this circuit breaker we see here depicted 
9 in your test, is it frozen?

10     A.   Well, it should be in the thawing stage of 
11 having been frozen.
12     Q.   Okay, so this is the one that had been 
13 submerged, frozen.  And it looks like it still has ice 
14 on it and you energized it?
15     A.   Yes.
16     Q.   And it worked fine?
17     A.   Yes, sir, it did.
18     Q.   And we only have three photographs of that; 
19 is that right?
20     A.   Yes, sir.
21     Q.   And Mr. Almeida is the one that did that 
22 testing?
23     A.   Yes, sir.
24     Q.   And do you know who was present with 
25 Mr. Almeida when that testing was done on Monday?

207
1     A.   As far as I know, he was by himself.
2     Q.   Who instructed him to do that testing, if 
3 anyone?
4     A.   I, I instructed him to perform that test.
5     Q.   Why?
6     A.   We had, we had performed the, the other tests 
7 previously and it was just a matter of performing an 
8 additional test after we saw that that....
9          MR. BARTON:  Can you mark this.

10          (Whereupon, Plaintiff's Exhibit No. 86 was 
11     marked for identification.)
12 BY MR. BARTON:
13     Q.   Within Exhibit 81 there is a number of 
14 documents.  I'm going to mark some of them separate 
15 just to make it easy for us.  
16          Let me hand you Exhibit 86.  Can you tell me 
17 what this is. 
18     A.   Yes, sir, that's a telephone log of a 
19 telephone conversation I had with the owner of SL 
20 Kelley Electric.
21     Q.   Earlier in this deposition, I asked you who 
22 you spoke with and what witnesses you spoke with in 
23 connection with this case and you indicated none.  Did 
24 you just forget that you spoke with Mr. Kelley?
25     A.   I didn't consider him to be a witness.

208
1     Q.   Why did you talk to him?
2     A.   I was attempting to identify the -- what we 
3 had discussed before, that gutter assembly.  It had 
4 been something that showed up in our photographs and 
5 something that I never remember seeing from the first 
6 day that I was on the fire scene.  
7          And so this is a matter of following up with 
8 a telephone conversation and just getting his, his 
9 remembrance of what had transpired up to and including 

10 the installation of the panel.
11     Q.   And did anyone instruct you to call 
12 Mr. Kelley?
13     A.   I had spoken with Attorney Rossi and gotten 
14 permission from him to do so.
15     Q.   Okay.  And Exhibit 86 is your notes from that 
16 conversation?
17     A.   Yes, sir.
18     Q.   And did Mr. -- let me ask a better question. 
19          When was the first time you realized the 
20 gutter was missing from this meter panel?
21     A.   When I observed that usual -- excuse me, the 
22 unusual slant in the panel construction, that was my 
23 first indication.  
24          And then when we received the information 
25 from Eaton (maybe about a year later I think we got 
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209
1 that), that was the first time that I knew.  But I 
2 was, I was suspect from the day that we did the 
3 inspection in 2011.
4     Q.   Is there some reason why you didn't mention 
5 the missing components in your report of November 12, 
6 2012? 
7     A.   No, sir.
8     Q.   What did Mr. Kelley tell you with respect to 
9 the gutter?

10     A.   Well, as he remembered, it was there when his 
11 fellows purchased it.  He said he normally doesn't use 
12 Eaton products.  I can't remember.  He used another 
13 major manufacturer.  But given the time line of the 75 
14 Vista View installation, his fellows went to a local 
15 supply house.  And Cutler Hammer had some type of 
16 program in place and so they got the meter enclosure 
17 at a very reduced cost.  
18          And they, his two electricians, as reported 
19 to me, delivered it to the site, installed it on the 
20 side of the building, installed the SER cable from the 
21 bottom of the circuit breaker.  
22          And in his statement, he stated that then 
23 Connecticut Light & Power showed up and installed 
24 their wiring and made their connections.  
25     Q.   Did Mr. Kelley tell you who the electricians 

210
1 were who were the ones that installed the meter at 75 
2 Vista View Drive?
3     A.   No, he did not.  I didn't ask.
4     Q.   Okay.  When you say Mr. Kelley advised you 
5 that the gutter was present on the meter panel when 
6 his guys installed it, did you ask him how he knows 
7 that?
8     A.   No, sir, I didn't.
9     Q.   Did you ask Mr. Kelley if he had ever been to 

10 75 Vista View Drive?
11     A.   I had asked him if he had been there for the 
12 installation, at which time he explain to me that he 
13 didn't do field work, that he was basically in the 
14 office.   
15     Q.   So it's your understanding that Mr. Kelley 
16 was never at Vista View prior to the fire; is that 
17 right?
18     A.   That I don't know.  I mean, I just know that 
19 he wasn't there for the installation.
20     Q.   Okay.
21     A.   He might have been there for a drive-by or to 
22 drop some equipment off to his people, but I don't 
23 know.
24     Q.   Did you ask Mr. Kelley if he had ever seen 
25 the meter panel prior to the fire?

211
1     A.   No, sir, I did not.
2     Q.   So if I have got it right, you spoke with 
3 Mr. Kelley on December what?  The 10th?
4     A.   Yes, sir.
5     Q.   Of 2012, at Mr. Rossi's suggestion.  And 
6 Mr. Kelley advised you that two of his guys who you 
7 cannot identify installed the meter panel and he 
8 believed that the wire way -- the gutter wire way 
9 would have been present.  Is that right?

10     A.   Yes, sir.
11     Q.   Did Mr. Kelley indicate to you that he spoke 
12 with the two gentleman who installed the meter panel?
13     A.   No, sir, he did not.
14     Q.   Okay.  Did you ask him how he knows that the 
15 gutter was in place on a meter panel he has never seen 
16 which was installed by two employees who he cannot  
17 identify?
18     A.   I didn't ask him to identify the employees.  
19 I can't that he couldn't.  I never asked who installed 
20 it.
21          In the process of talking to him, he had -- 
22 he was the only person in the office.  He had the 
23 phone ringing in the background.  And I asked him for 
24 the information that I thought was important and he 
25 presented it to me.  

212
1          There was a discussion with regard to, you 
2 know, what, what the gutter was and where the gutter 
3 was.  And that's when he said -- you know, stated to 
4 me that it had been present when it was purchased.  So 
5 how he knew that, you know, I didn't press the issue 
6 on that.
7     Q.   Did he tell you why his employees got a 
8 discount on this meter panel?
9     A.   He said that Cutler Hammer was running some 

10 special promotion and they -- they meaning the supply 
11 house -- was able to provide it at a greatly reduced 
12 price.
13     Q.   Did you work with -- and if Don is a 
14 consultant, tell me.  But did you work with Don Galler 
15 at all in connection with this case?
16          MR. ROSSI:  Yes, he's a retained expert.
17          MR. BARTON:  He was retained, but 
18     nontestifying.  
19          MR. ROSSI:  Right.  And I wanted to produce 
20     that letter, but I didn't want to take his name 
21     out of it, so....  Because the letter has -- 
22          MR. BARTON:  Yeah, it does.
23          MR. ROSSI:  -- information in it.
24 BY MR. BARTON:  
25     Q.   Other than Mr. Kelley, have you spoken with 
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213
1 anyone else in connection with this case, excluding 
2 your conversations with Mr. Rossi or Mr. Galler?
3     A.   Or Mr. Driscoll?  
4     Q.   Or Mr. Driscoll.  
5     A.   No.
6     Q.   Nobody else?  Have you had any other phone 
7 interviews with anybody that I would call a witness?
8     A.   I don't believe so.
9     Q.   Okay.  Mr. Cristino, do you believe we have 

10 covered all of your opinions and the basis for them 
11 today?
12     A.   Yes.
13     Q.   Is there anything we have missed?
14     A.   No, sir.
15     Q.   Stapled to the back of Exhibit 81 is eight CD 
16 Roms.  I won't go through them all.  But these 
17 comprise not only your photographs, but the documents 
18 received by Mr. Rossi and through Quali-Tech; is that 
19 correct?
20     A.   Yes, sir.
21     Q.   They're all labeled.  
22     A.   Yes, sir, they are.
23          MR. ROSSI:  I think your photos are in there 
24     too.
25          MR. BARTON:  Yeah.

214
1 BY MR. BARTON:
2     Q.  Other than the documents Mr. Rossi has 
3 removed, do I now have and have we now gone through 
4 all of the documents that are contained in your file, 
5 sir?  
6     A.   Yes, sir.
7     Q.   And I believe we've exhausted your opinions 
8 in this case; is that right?
9     A.   Well, I've got opinions you haven't even 

10 touched on.  But for this case.
11     Q.   Well, in this case.  
12     A.   Yes, sir.
13          MR. BARTON:  I'm sure you have many 
14     opinions.  Mr. Cristino, thank you for your time 
15     today.  I don't have any to further questions for 
16     you.  
17          MR. ROSSI:  He'll read and sign.
18          THE VIDEOGRAPHER:  That concludes his 
19     testimony.  Going off videotape number 4,  
20     4:00 p.m. 
21          (Whereupon, at 4:00 p.m., the taking of the 
22     deposition concluded.)
23                    * * * * * * * *
24
25
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1                C E R T I F I C A T E
2          I, Susan Wandzilak, hereby certify that I am 
3 a Registered Professional Reporter and Notary Public 
4 in and for the State of Connecticut, commissioned and 
5 qualified to administer oaths.
6          I further certify that the deponent named in 
7 the foregoing deposition was by me duly sworn, and 
8 thereupon testified as appears in the foregoing 
9 deposition; that said deposition was taken by me 

10 stenographically in the presence of counsel and 
11 reduced to typewriting under my direction, and the 
12 foregoing pages are a true and accurate copy of the 
13 original transcript of the testimony.
14          I further certify that I am neither of 
15 counsel nor attorney to either of the parties to said 
16 suit, nor am I an employee of either party to said 
17 suit, nor of either counsel in said suit, nor am I 
18 interested in the outcome of said cause.
19          Witness my hand and seal as Notary Public 
20 this 5th day of January 2013.
21
22                   __________________________
23                        SUSAN WANDZILAK
24          
25
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1          IN THE UNITED STATES DISTRICT COURT
2            FOR THE DISTRICT OF CONNECTICUT
3
4 ACE AMERICAN INSURANCE     )

COMPANY,                   )
5                            )
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6                            )

     vs.                   )Case No. 3:11-CV-01741-CSH
7                            )

EATON ELECTRICAL, INC.,    )
8                            )

     Defendant.            )
9
10
11
12
13
14
15      DEPOSITION OF JEFFREY JOHNSON, produced, sworn,
16 and examined on the 31st day of July, 2012, between
17 the hours of 9:55 A.M. and 12:18 P.M. of that day, 
18 at the offices of Midwest Litigation Services, 15 S.  
19 Old State Capitol Plaza, Springfield, Illinois 62701, 
20 before Robin A. Enstrom, a Registered Professional 
21 Reporter, Certified Shorthand Reporter, and a Notary 
22 Public within and for the State of Illinois.
23
24
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1                 A P P E A R A N C E S
2
3         FOR THE PLAINTIFF:
4              Cozen O'Connor

             Peter G. Rossi, Esquire
5              1900 Market Street

             Philadelphia, Pennsylvania 19103
6              215.665.2000

             prossi@cozen.com
7
8

        FOR THE DEFENDANT:
9

             Sandberg Phoenix & von Gontard P.C.
10              Jonathan T. Barton, Esquire
11              600 Washington Avenue, 15th Floor

             St. Louis, Missouri 63101
12              314.231.3332 

             jbarton@sandbergphoenix.com
13
14
15
16
17
18
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Court Reporter:
20 Robin A. Enstrom, RPR, CSR

Illinois CSR #084-002046
21
22
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1          IT IS HEREBY STIPULATED AND AGREED by and
2 between Counsel for the Plaintiff and Counsel for the
3 Defendant that this deposition may be taken in
4 shorthand by Robin A. Enstrom, RPR, CSR, and Notary
5 Public, and thereafter transcribed into typewriting,
6 with the signature of the witness being expressly
7 reserved.
8
9                  *  *  *  *  *  *  *
10
11              (Deposition began at 9:55 A.M.)
12
13              MR. BARTON:  This is Jon Barton.  I
14 represent Eaton Corporation.  We're here today
15 pursuant to a 30(b)(6) notice of deposition for Eaton
16 Corporation's corporate designee with respect to a
17 number of areas pursuant to a notice dated July 10,
18 2012.
19              Mr. Jeff Johnson is being produced today
20 to testify with respect to the following topics
21 identified in plaintiff's amended notice of
22 deposition, also subject to the definitions outlined
23 in that notice.
24              The topic areas are, one, the design and
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Page 118
1 probably take it that way in a subassembly, but
2 different manufacturers like to do things in a
3 different sequence sometimes.
4         Q.   Uh-huh.
5         A.   So I would probably have the lever bypass
6 mounted to the bracket and fifth jaw probably already
7 installed on the socket.  It's just a drop-in.  You
8 drop it in.  You put the other screws in to mount the
9 bracket to the enclosure.

10              So now you have the enclosure with the
11 socket already installed, and then you would probably
12 put in the neutrals, the neutral bus with the lug.
13 Then there's another connection with the bar that goes
14 between the two neutral busses.  You would probably
15 put that in, fasten it to the enclosure.  And, of
16 course, that gives you the subfeed lug on the bottom
17 when you install that bus.
18              Then you would put the barrier -- I would
19 probably put the barrier across at that point.  I do
20 not know, again, sequence-wise exactly what they do.
21         Q.   Put the -- because you said the barrier
22 screws in; right?
23         A.   The barrier screws to the back of the
24 case, but it also has a rivet through the sidewall on

Page 119
1 the right-hand side --
2         Q.   Okay.
3         A.   -- if you're facing the enclosure.  So you
4 would put the barrier in.
5              Then you would most likely after that --
6 you may put the latch at the bottom of the case for
7 the door with this little spring.  It's a
8 spring-loaded latch.
9              Then you would probably put the wires in.

10 Put the wires -- slip them into here.
11         Q.   The wires between the socket and the
12 breaker?
13         A.   Between the socket and the breaker.  And
14 then I would imagine you would place the bracket with
15 the insulator on it into the enclosure.  Probably
16 screw it down to the enclosure, and then slip the
17 breaker onto the wires, and then fasten the two holes
18 through the breaker into the bracket.
19         Q.   Why would you do it that way?  Why
20 wouldn't you mount the socket and the breaker and then
21 put the wires in?
22         A.   Why wouldn't you mount -- oh, to mount
23 these two first?
24         Q.   Yes.

Page 120
1         A.   How you going get the wire in there?
2         Q.   Because it doesn't bend?
3         A.   Yeah.  You're not going to be able to get
4 it in between the two.  So you have to slip one on.
5         Q.   So you would slip the breaker on?
6         A.   Yes.  And then you -- then once you have
7 the breaker on there, then I would expect then you do
8 torques.  You would torque to your specific values.
9 And just from seeing the device, I see that they

10 marked -- they mark when they torque.
11         Q.   What do they mark?
12         A.   It looks like a -- looks like a -- maybe a
13 Magic Marker type -- just a slash to guarantee that
14 they've done the torque.  So the operator on the line
15 would do the torque and mark the torque joint.
16         Q.   Where did you see a slash?
17         A.   Across the barrel screws.
18         Q.   And how do you know that that's what that
19 means?
20         A.   It's typical in the industry.
21         Q.   Did you ask anyone?
22         A.   I did not ask anyone, but I did -- I did
23 ask if -- you know, are your -- you're using
24 calibrated torque wrenches with your connections, and

Page 121
1 that's the case.
2         Q.   What did he say?
3         A.   They are using calibrated torque wrenches.
4 They're calibrated once a year.
5         Q.   By who?
6         A.   I do not know who their calibration
7 certification is with.
8              Now, those are probably quality questions
9 that would --

10              MR. BARTON:  They are --
11         A.   Quality could answer those, I would
12 expect.
13         Q.   (By Mr. Rossi)  The one thing I didn't ask
14 about was the Mylar liner.  Do they buy that from you?
15         A.   No.
16         Q.   They resource that?
17         A.   They purchase that under our drawing from
18 another vendor.
19         Q.   Do you know who?
20         A.   I know who it -- who they had discussed
21 with before.  Whether that's still valid, it was
22 McPherson at one time.
23         Q.   Now, these -- this -- these enclosures are
24 weatherproof?
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1         A.   Not weatherproof.  They're rainproof.  3R
2 rainproof is the consideration.
3         Q.   3R rainproof -- what does that mean?
4         A.   That's the UL specification that's in UL
5 50, and you'd have to actually read the standard to
6 see what that actually is.  There's a lot written on
7 it.
8         Q.   Uh-huh.
9         A.   But, basically, it means that it can -- it

10 has withstood -- it or another construction very
11 similar to this enclosure has withstood the rain and
12 no -- no -- what is -- how is it actually termed?  I
13 believe it's -- I believe it states no water can enter
14 above live parts, and you can't have an accumulation
15 of water in the bottom end wall.
16              Now, when it says "rainproof," many people
17 think absolutely no moisture can ever get into the
18 enclosure.  That is not the case, and that's not what
19 the standard says.
20         Q.   You try and keep moisture out, however?
21         A.   Of course, you do.  You know, you do your
22 utmost to keep it out.
23         Q.   And what is it that makes these enclosures
24 rainproof?

Page 123
1         A.   The design of the product.
2         Q.   Well, tell me about the features that make
3 it rainproof.
4         A.   Well, there's specific overlaps that have
5 to be met with your covers.  Say, for example, this
6 door underneath this cover has to --
7         Q.   Exhibit 1?
8         A.   Exhibit 1.  This door down here would have
9 to, once it's engaged, have a minimum overlap of a

10 half-inch, according to the UL requirements.
11              This cover under here would be the same
12 thing.
13         Q.   The top cover?
14         A.   The top cover.  The meter cover under the
15 hood.  Same thing with the flanges on the sidewalls of
16 the case.
17              Depending on the type of construction an
18 enclosure has, UL has a criteria that has to be met
19 for that particular construction.  I mean, there's
20 different -- different ways of forming that can give
21 you different -- different dimensions of what you have
22 to overlap.
23              This is pretty common, and it's a
24 half-inch overlap pretty much on any of the areas that

Page 124
1 are going to be exposed.  Of course, at the bottom
2 area, it doesn't -- it's -- it doesn't have to be
3 shielded because of that connection.  The way that
4 flanged area is down here on the bottom, it's not
5 necessary to have a return flange down there because
6 the water would shield off.
7         Q.   Is there anything else you can think of
8 that is designed into this product to make it
9 rainproof?

10         A.   Well, you have a hubcap on the top that
11 covers the extruded opening in the top.  If they
12 wanted to top feed it, they can take that cap off.
13         Q.   The top of the enclosure?
14         A.   The top of the enclosure.  That makes it
15 that way.  It's -- you know, it's welded, which is --
16 you know, that's another method.  It could be welded,
17 riveted, or screwed as long as you meet the UL 50
18 criteria, and they consider that rain-proofing method
19 to be appropriate.  That's the general concept.
20              I hate to ask again.  Can I take a break?
21         Q.   Oh, absolutely.
22                   (Short recess.)
23         Q.   (By Mr. Rossi)  These enclosures -- this
24 particular product is intended to be sold in New

Page 125
1 England; correct?
2              MR. BARTON:  Object to form.  Vague.
3         A.   As mentioned before, the product could be
4 sold pretty much anywhere in the United States if the
5 local jurisdiction and the utility allow it.
6         Q.   (By Mr. Rossi)  And you said earlier that
7 this was 3R rainproof?
8         A.   Yes.
9         Q.   But it's not snowproof?

10              MR. BARTON:  Object to form.  Misstates
11 witness' testimony.
12         A.   I don't believe there's a classification
13 for snowproof.
14         Q.   (By Mr. Rossi)  It's not iceproof?
15         A.   There is no icing testing requirement for
16 these products.
17         Q.   Now, at the conclusion of the
18 manufacturing process at Durham, what do they do with
19 the product?
20         A.   Well, I know at the conclusion that they
21 have -- they have a quality checklist that they go
22 through on finish product before they pack it out --
23         Q.   Have you ever seen one of those quality
24 checklists?
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4
1                       STIPULATIONS
2
3      It is stipulated by counsel for the parties that
4 all objections are reserved until the time of trial,
5 except those objections as are directed to the form of
6 the question.
7
8      It is stipulated and agreed between counsel for
9 the parties that the proof of the authority of the

10 Notary Public before whom this deposition is taken is
11 waived.
12
13      It is further stipulated that any defects in the
14 Notice are waived.
15
16      It is further stipulated that the reading and
17 signing of the deposition transcript by the witness is
18 waived.
19
20
21
22
23
24
25
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1      Q    So no inspection into an incendiary cause was
2 considered?
3      A    No.
4      Q    So we didn't take -- you didn't take soil
5 samples?
6      A    There may have been.  I don't recall.
7 Especially when you're doing an undetermined fire, you
8 may take samples just to, again, rule things out, but I
9 do not recall if samples were taken.

10      Q    The report indicates that Presley, the canine
11 accelerant detection dog was present?
12      A    Yes, he was.  He responds with
13 Detective Christensen.  He is Presley's handler so the
14 two of them respond together.
15      Q    Do you know if Presley was actually brought
16 out to the scene to detect any detection?
17      A    I don't recall.
18      Q    Did you speak with Joe Mancini at all?  He is
19 the representative from Connecticut Light & Power?
20      A    I am not sure which gentleman from CL&P
21 Mr. Mancini was.  I did have conversations with the
22 CL&P rep who was on the truck who was there but we did
23 have quite a few representatives from CL&P there.
24      Q    Do you remember what you and the gentleman in
25 the truck discussed?

58
1      A    He again was talking about how the
2 transformer would not reset and I actually assisted
3 with them trying to dig out some snow and stuff around
4 different things that they needed to do.  There was
5 probably about two feet of snow around the area at the
6 time.
7      Q    Around the transformer?
8      A    Around the transformer, that whole area.  You
9 know, you have the snow, the snowplow roll over and

10 everything is down there.
11      Q    Was the subdivision plowed?
12      A    Yes.
13      Q    Do you know when the snowplow came through?
14      A    There wasn't snow that night so I don't know.
15 So there wasn't a need for snow removal that night.
16      Q    What time did you leave the scene that day?
17      A    I would have to look at the report to see
18 what time we left the scene.  It was late morning.
19      Q    It looks like the Connecticut Light & Power
20 came around six in the morning?
21      A    Uh-huh.
22      Q    Do you think you left afternoon?
23      A    It was close to noon.
24      Q    After you left the scene, what, if anything,
25 else did you do with respect to the investigation into

59
1 this fire?
2      A    Really nothing.
3      Q    Okay.
4      A    Everything was in the hands of Fire Marshal
5 Stormer.
6      Q    Do you know what caused this fire as you sit
7 here today?
8      A    The actual cause?  No.  I know the area of
9 origin.  I feel very comfortable with the area of

10 origin.
11      Q    But as to what specifically caused --
12      A    What was the hot item to touch or combustible
13 item?  No, I do not.
14      Q    I guess using the parlance, what was the
15 first fuel ignited?
16      A    I don't know that for sure.
17      Q    Do you know if there was a failure, if any,
18 in the meter panel?
19      A    Not without a third party testing.
20      Q    Do you know if there was a failure in the
21 transformer?
22      A    The only thing I know about the transformer
23 is that there was -- it was not able to reset.
24      Q    In your many years as a fire investigator and
25 working for various fire departments, had you ever

60
1 reported to any fire scenes where the transformer was
2 believed to be the cause of the fire?
3      A    I have been to utility pole fires where the
4 transformer was on fire.
5      Q    Where they exploded or something of that
6 nature?
7      A    Yeah.  But quite often that's from a failure
8 of the what is really -- there could be a problem with
9 the transformer, there could be a problem with the

10 connection to the transformer.
11      Q    Sure.  Were you -- have you ever been called
12 out to any fire scenes where there had been an
13 overvoltage or some other event coming from a
14 transformer to a residence?
15      A    Absolutely.  Not overvoltage but a loss of a
16 neutral.  And I have been to overvoltages.  We have had
17 problems in substations, houses across the street from
18 the power substations.
19      Q    Explain to me when you say loss of a neutral?
20      A    I don't understand it very well other than
21 when you do lose a neutral it sends more power to the
22 -- through the conductor and you'll end up -- the
23 conditions that you get from it is light bulbs will
24 pop, appliances will be overpowered, so there is a lot
25 -- outlets will fail, overheating, and so on and so
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1      Q    And that was for an arson inspection, wasn't
2 it?
3      A    It was for a fire investigation, but in case
4 we developed arson, in Connecticut because of case law,
5 we would have to put someone on notice that if we did
6 find evidence of an arson, that that evidence would be
7 sent to the lab for analysis.
8
9 (Defendant's Exhibit 25, fire incident field notes,

10 marked for identification.)
11
12 BY MR. BARTON:
13      Q    Let me hand you what has been marked as
14 Exhibit 25.  Can you tell me what that document is?
15      A    That would be pages from the NFPA 921
16 checklist from the back of NFPA 921.
17      Q    And is this your handwriting?
18      A    Yes, it is.
19      Q    And these are notes you filled out actually
20 during your investigation?
21      A    Yes.
22      Q    I would like to draw your attention to page 3
23 where it says, Name of person last in structure prior
24 to fire and it says maintenance.  And it indicates on
25 January 14, 2011 somebody was in the house for

58
1 maintenance.  Do you know what maintenance was being
2 performed on the home?
3      A    No.
4      Q    Do you know if that maintenance pertained to
5 any electrical issues?
6      A    No, I do not.
7      Q    So you don't know if that was an electrician,
8 we don't know if it was a sprinkler guy or anybody?
9      A    I would assume that if I wrote maintenance

10 that I got the information from Mr. Turner.
11      Q    I thought we don't assume when we do fire
12 investigations?
13      A    We don't.
14      Q    So we don't know --
15      A    I don't know who it was.
16      Q    Where did you get that information; do you
17 know?
18      A    That would have been from Mr. Turner.  The
19 real estate info I did get from the real estate agent
20 herself.
21      Q    And I see a star next to it.  Did you put the
22 star there?
23      A    Yes.
24      Q    And why did you do that?
25      A    I have no idea.

59
1      Q    It would be important to follow up and find
2 out why somebody was in that home a few days before to
3 find out what maintenance they did?
4      A    I don't know if I put it there before and it
5 was just a question because I wanted to ask who was the
6 last person in the structure or if I did it after I
7 wrote it.  I'm sorry, I just don't recall.
8      Q    That's all right.  That's why we do these
9 things.

10
11 (Defendant's Exhibit 26, fire incident report, marked
12 for identification.)
13
14 BY MR. BARTON:
15      Q    Let me hand you what has been marked as
16 Exhibit 26.  And I apologize for the quality of this.
17 It is very difficult to read.  But do you recognize
18 that document?
19      A    It is difficult because this isn't the
20 original.  Yeah, it is an incident report that I had
21 designed as fire marshal so that -- I had designed this
22 form because there were so many fires that we would go
23 on that would be extremely minor in nature but the
24 insurance companies would need something so that they
25 could pay the claim because, you know, we had such a

60
1 high amount of elderly population in Southbury that we
2 had a lot of kitchen fires.  And this just became a
3 form that we filled out to have the basics, incident
4 number, date and time, who went, what type of fire.
5      Q    But you filled out this report?
6      A    I did.
7      Q    And in it it says, Origin and cause of the
8 fire, and that's your handwriting; is that correct?
9      A    Yes.

10      Q    It looks like it says, Fire started at the?
11      A    Exterior electrical meter, service entry due
12 to electrical problem/malfunction.
13      Q    Were you able to ever identify what that
14 electrical problem/malfunction was?
15      A    No, I was not.
16
17 (Defendant's Exhibit 27, assessor's property card,
18 marked for identification.)
19
20 BY MR. BARTON:
21      Q    This exhibit, Exhibit No. 26, also references
22 a CAD sheet attached.  Let me hand you Exhibit 27, is
23 that the CAD sheet?
24      A    No, that would be the assessor's property
25 card.  The CAD sheet is Exhibit 16.
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1      Q    Very well.  Thank you.  Exhibit 26 -- I'm
2 sorry, 27 the --
3      A    The assessor's card.
4      Q    The assessor's card.  Did you obtain that
5 information?
6      A    Yes.
7      Q    And what was the purpose of that?
8      A    I do it in every fire because we look at
9 especially in a situation like this, I look to see if

10 there were any liens on the property, if there was any
11 reason for anyone involved in investing in this
12 property to light the house on fire, which is just
13 common for any fire I did as a fire marshal.
14      Q    Am I correct that you have not concluded that
15 the meter panel caused this fire?
16      A    I have not concluded that, no.
17      Q    And do you have a specific cause of this
18 fire?
19      A    No, I don't.
20           MR. BARTON:  Thank you.  I don't have any
21      further questions for you.
22           MR. ROSSI:  I have a few questions for you.
23
24
25

62
1             CROSS EXAMINATION BY MR. ROSSI:
2
3      Q    I am Peter Rossi.  I represent the plaintiff
4 in this case.  You said earlier that there was an
5 electrical event that preceded --
6
7                                    (Off the record.)
8
9 BY MR. ROSSI:

10      Q    I'm Peter Rossi.  I represent the plaintiff
11 in this case.  Earlier in your testimony you said that
12 you thought an electrical event preceded the fire by
13 about an hour-and-a-half; correct?
14      A    Correct.
15      Q    And you were unable to determine what that
16 electrical event was?
17      A    Correct.
18      Q    You were unable to determine where that
19 electrical event originated?
20      A    Correct.
21      Q    Did you consider that perhaps it originated
22 inside 75 Vista View?
23           MR. BARTON:  Object to form.  Calls for
24      speculation.
25 BY MR. ROSSI:

63
1      Q    Did you consider that?
2           MR. BARTON:  Same objection.
3      A    We considered everything at that point just
4 trying to determine -- the information that we had
5 available to us and trying to make a decision as public
6 investigators, yeah, you know, you look at what came
7 first the chicken or the egg.  Was it a problem in the
8 house that caused a problem with the transformer?  A
9 problem with the transformer that caused the problem

10 with house?  And that I don't know.
11 BY MR. ROSSI:
12      Q    You never resolved that issue, did you?
13      A    No, I did not.
14      Q    And you did inspect the meter pan at the
15 scene; correct?
16      A    Yes.
17      Q    And did you notice that there was a hole
18 burned in the back of the meter pan?
19      A    That was the first thing we noticed when we
20 uncovered it.
21      Q    Did you ever have an explanation in your own
22 mind for that?
23      A    The best explanation we give it or I gave it
24 was electrical activity that would have burned a hole
25 through metal.  And the same as I described earlier, it

64
1 is the same type of event that would have burned
2 through a sill plate that was maybe six inches thick.
3      Q    In your experience as a fire investigator,
4 you know that -- was that steel, the back of that box?
5      A    I believe it was -- it may have been.  It
6 might have been sheet metal.  I'm not, you know, a
7 metallurgist.  I'm not sure.
8      Q    What temperatures would be necessary to burn
9 that hole in there, if you know?

10      A    My guess would be in excess of a thousand
11 degrees.
12      Q    A thousand degrees?
13      A    In excess.
14      Q    And did you inspect the front of the meter
15 pan enclosure where that hole was?
16      A    We looked at it.
17      Q    Isn't that where the breaker was located?
18      A    I believe it was.
19      Q    And did you find that the breaker was
20 deteriorated?
21           MR. BARTON:  Object to form.  Vague.
22      A    Without conducting the type of inspections
23 that I watch conducted now, I looked at it and said,
24 Wow, there was a lot of damage.
25 BY MR. ROSSI:
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1 into the basement through here.
2      Q    Going from the meter panel into the basement;
3 is that correct?
4      A    Yes.  It is getting into the basement.
5      Q    Let me hand you another exhibit to see if
6 this helps.  I will represent to you that this is a
7 photograph taken from the basement looking up to the
8 area where the meter panel was.  This is Exhibit 23.
9      A    Okay.  So what I'm talking about is the part

10 of this -- I mean, this is feeding the panel, but this
11 ultimately was at one point bringing the power into the
12 residence.
13      Q    So this would have been the power cable going
14 from the meter panel to the breaker box inside the
15 home; is that correct?
16      A    Yes.
17      Q    And you noticed some anomalies with that
18 cable?
19      A    Well, I noticed that it was -- there was --
20 some kind of electrical issue happened.  I'm sure there
21 is a piece on the floor in the basement and it was, you
22 know, whether it was the cause or effect at that point
23 in time, you know.
24      Q    When you say there was a piece on the floor
25 in the basement, a piece of cable?

30
1      A    Yes.
2      Q    Did that piece of cable have any arc beading
3 on it?
4      A    There would have been evidence of power at
5 the time.  I can't say I made note of it in the report.
6      Q    And when you say power at the time, evidence
7 of some electrical fault occurring on the wire from the
8 meter panel to the breaker box?
9      A    Somewhere along that -- somewhere in that

10 area, yes.
11      Q    Did you collect or gather that fragment of
12 wire?
13      A    No.
14      Q    And so we're clear, that's not the job of the
15 fire marshal to do anyway; correct?
16      A    Basically that was left for somebody that had
17 more expertise than we did.
18      Q    And I need to ask this:  Did you at any time
19 consult with an electrical engineer or bring an
20 electrical engineer out to the scene?
21      A    No.
22      Q    That is something you left for other
23 interested parties to handle?
24      A    Correct.
25      Q    Turning back to Exhibit 35, your

31
1 investigation report, I am going to jump forward here
2 to the conclusion so I can ask you some follow-up
3 questions.  It says in the last paragraph that the
4 cause of the fire is related to an electrical
5 malfunction where the power enters the structure.  The
6 exact cause is undetermined pending an examination by
7 an electrical engineer or other engineering experts.
8 Am I correct that the exact cause of this fire was
9 never determined?

10      A    By me?
11      Q    Yes.
12      A    That's correct.
13      Q    Am I also correct that you do not know what
14 the electrical malfunction, if any, was with respect to
15 the power entering the structure?
16      A    I don't know if it was an issue with the pad
17 or whether it was an issue with the socket and
18 disconnect meter.
19      Q    And when you say the pad, you mean the --
20      A    Transformer.
21      Q    Do you understand that Connecticut Light &
22 Power was having problems with the transformer that
23 day?
24      A    Well, I know that there was a power issue and
25 I know as we already spoke earlier in the testimony

32
1 that they had a problem trying to reset that pad.
2      Q    The last line of your report says, The
3 investigation team did not rule out the effect an ice
4 buildup or encasement by ice in the area of origin
5 could have had at the time of the event.  What does
6 that refer to?
7      A    Well, essentially that particular winter
8 there was a considerable amount of snow, ice.  In the
9 report we did look at another home that was similar, it

10 wasn't the same.  There was icicles.  For whatever
11 reason that one area was probably about -- one spot was
12 probably about ten feet long roughly in terms of where
13 that meter disconnect was.  There wasn't -- there was
14 ice coming -- hanging down from the gutters but not
15 overhead at that particular meter.
16           The reason why I mention that was because if
17 you look at the photos or if you look at -- if you look
18 in Exhibit 39, you see remnants of the drain proximity,
19 the proximity to power comes in.  It is just a
20 possibility.  I don't know.  I'm not stating that as
21 fact, but I'm not discounting the effect that if that
22 meter was -- if there was whatever, for whatever reason
23 because there is snow or insulation or in terms of heat
24 transfer and so forth, that if that meter, if that
25 disconnect had some natural kind of effect from weather
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APRIL 21, 2014 
 

 
DEFENDANT EATON CORPORATION’S MOTION TO  

STRIKE PRIVILEGE LOG AND COMPEL PRODUCTION OF DOCUMENTS 
 

 Defendant Eaton Corporation, by and through its attorneys, Sandberg Phoenix & von 

Gontard P.C., and pursuant to Rule 37 of the Federal Rules of Civil Procedure, Local Rule 37, 

and the Court’s Order Granting Defendant’s Renewed Motion to Compel (Doc. No. 69), hereby 

moves to strike Plaintiff’s supplemental privilege log (Doc. No. 70) and to compel the 

production of documents improperly removed from Plaintiff’s testifying expert’s file and in 

support thereof states as follows: 

1. This is a strict product liability subrogation claim brought by Plaintiff, ACE 

American Insurance Co. (hereinafter “ACE” or Plaintiff) on behalf of its insured Omega 

Engineering Inc. (“Omega”).  ACE paid Omega for damage to Omega’s property located at 75 

Vista View Drive in Southbury, Connecticut as a result of a fire which occurred on January 17, 

2011. (See Plaintiff’s Complaint, Doc. No. 1).  The fire completely consumed the structure. 

2. Although all independent fire investigators could not determine the cause of the 

fire, Plaintiff alleges the fire was caused by an unspecified defect in the meter panel attached to 
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the property at issue. (See Plaintiff’s Complaint ¶¶ 16-20, Doc. No. 1; See also Defendant’s 

Motion for Summary Judgment and Memorandum in Support, Doc. Nos. 36 and 39). 

3. To support their allegation of strict product liability, Plaintiff identified Joseph 

Cristino (hereinafter “Cristino”) as its testifying causation expert on February 13, 2012 and 

produced his expert report pursuant to Rule 26 on November 12, 2012.   

4. Defendant served a Notice of Deposition duces tecum  for Cristino’s deposition 

requiring that certain documents be produced at the time of his deposition, specifically his entire 

expert file. (See Exhibit A, Notice of Cristino Deposition).  

5. During his deposition Cristino testified the fire was caused when an unknown 

amount of moisture entered Defendant’s meter panel in an unknown manner causing an arc fault 

in unknown components of the breaker.  

 Q. Okay.  So essentially, if I have got the logic correct with respect 
to your reasonable degree of engineering certainty, an 
unknown amount of moisture from an unknown source made 
its way into the breaker panel from some unknown point, 
migrated into the breaker in an unknown fashion, entered the 
breaker through an unknown source, compromising unknown 
components within the breaker that caused an arc fault on the 
line side.  Did I accurately depict what your testimony is? 

 
 A.    Yes, sir 
 
(Exhibit B, Joseph Cristino Deposition, hereinafter “Cristino” p. 168). 
 

6. However, Cristino testified that he knows of no design, manufacturing or warning 

defect in the subject meter panel. 

Q.    Okay.  Are you going to be offering any opinions in this case 
that the subject meter panel is defective in design?  

A.    No, sir.  
Q.    Are you going to be rendering any opinions that the subject 

meter panel in this case is defective or suffers from any 
manufacturing defect?  

A.    No, sir.  
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. . . 
Q.    In this case, are you going to be offering any opinions on a 

failure to warn with respect to the subject meter panel?  
A.    No, sir.  
Q.    In this case, are you going to be offering opinions with respect 

to a failure to instruct with respect to the subject meter panel?  
A.    No, sir.  
 

(Christino, p. 51) 

7. Plaintiff’s expert also testified there was no design, manufacturing or warning 

defect in the subject breaker which was enclosed in the meter panel.  

Q.    Okay.  In this case are you going to be rendering an opinion as 
to a defect in design of the Cutler Hammer CSR2200 circuit 
breaker?  

A.   No, sir.  
Q.   In this case are you going to be rendering opinions with respect 

to a manufacturing defect with respect to the subject CSR2200 
breaker?  

A.    No, sir.  
Q.    In this case, are you going to be rendering any opinions with 

respect to a failure to warn or instruct with respect to the 
CSR2200 breaker?  

A.    No, sir. 
 
(Cristino, p.52). 

8. With no opinions concerning any design, manufacturing or warning defects, 

significant questions are raised as to why and under what basis Plaintiff elected to bring a 

subrogation action against Defendant.  

9. On December 20, 2012, the morning of Cristino’s deposition, counsel for Plaintiff 

improperly removed an unknown number of documents from Cristino’s file claiming privilege 

pursuant to Rule 26 only after their removal was discovered during questioning. 

Q.    Okay.  Did anyone remove any documents from your file today?  
A.    Yes, sir.  
Q.    Who removed those documents?  
A.    Mr. Rossi.  
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Q.    What documents did he remove?  
MR. ROSSI:  Objection.  
BY MR. BARTON:  
Q.    What documents did he remove?  
MR. ROSSI:  Don't answer that.  I will be happy to represent what documents I 
removed.  And they are privileged and trial preparation documents.  
MR. BARTON:  I have not seen a privilege log. 
 
(Cristino, pp. 25-26). 

 
10. Despite the affirmation that Counsel for Plaintiff would represent what documents 

were removed from his experts file, he failed to identify the number of documents removed, the 

contents of the documents removed or provide a sufficient privilege log until ordered by the 

Court. (See Doc. No. 69).   

11. On April 3, 2014 Plaintiff produced a Supplemental Privilege Log identifying 

twenty-six (26) categories of documents that were removed from Cristino’s file the morning of 

his deposition.  (Doc. No. 70). A cursory review of the documents and privileges claimed reveals 

that Plaintiff’s claims of privilege are improper.   

12. Following receipt of the Supplemental Privilege Log this Defendant engaged in a 

good faith attempt to resolve the discovery dispute though correspondence, e-mail 

communication and a telephone conference with opposing counsel pursuant to Local Rule 37.  

(See Exhibit C, correspondence dated April 8, 2014). The good faith attempts to resolve the 

discovery dispute failed necessitating the present motion.   

A. Documents Improperly Removed from Plaintiff’s Testifying Experts File Over 
Which No Claim of Privilege is Asserted: 

 
13.  Plaintiff removed at least one document from their testifying expert’s file over 

which no claim of privilege has been asserted.  The document concealed from Defendant has 

been described as e-mail communication between Don Galler (alleged non-testifying consultant) 

and Cristino dated October 29, 2012 concerning the shipment of an exemplar from e-Bay. 
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(Plaintiff’s Supplemental Privilege Log attached hereto as Exhibit D, (hereinafter “Supp. Log”), 

Claim 21). It is unclear why the Plaintiff would remove such a document or identify it in 

privilege log without claiming any privilege.  

14. On April 8, 2014 in an effort to avoid this discovery dispute in good faith, counsel 

for Defendant pointed out that no claim of privilege had been asserted demanding production of 

the document. (See Exhibit C).  Plaintiff failed to assert a privilege, amend the privilege log or 

produce the document over which no privilege is claimed. 

15. As no claim of privilege has been asserted over the October 29, 2012 e-mail 

concerning the shipment of an exemplar product, the document should not have been removed 

from Plaintiff’s testifying experts file or included in a privilege log and now must be produced.  

B. Improperly Concealing Documents Contained in Plaintiff’s Testifying Expert’s 
File Based on Relevancy. 

 
16. The Plaintiff has improperly asserted that Documents contained in their testifying 

expert’s file are not relevant to the subject matter of the pending litigation. Relevancy is not a 

basis to assert a “privilege”. Nevertheless, Plaintiff has claimed relevancy as the basis to 

withhold six (6) categories of documents.  The documents improperly withheld include the 

following: 

a. Acknowledgement letters regarding an exemplar product; (Supp.  Log, 

Claims 3 and 4). 

b. An evidence list showing the chain of custody for unspecified evidence; 

(Supp.  Log, Claim 5). 

c. E-mail containing information “concerning Eaton’s Underwriter's 

Laboratory listing and the meaning of abbreviations in UL standard” 
                                                 
1 In an effort to address the individual claims of privilege this defendant has numbered each of the claims contained 
within Plaintiff’s Supplemental Privilege Log (Doc. No. 70) for reference. 
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which the Plaintiff’s testifying expert relied upon to review Defendant’s 

discovery; (Supp.  Log, Claim 11). 

d. Eaton’s Response to Plaintiff’s Second Set of Request for Documents 

reviewed and relied upon by Plaintiff’s testifying expert. (Supp.  Log, 

Claim 26). 

17. Relevancy is not a privilege but an evidentiary standard to be determined at the 

time of trial by the Court. See Fed. R. Evid. 401.  As such, relevancy is not a basis under which 

the Plaintiff may improperly remove documents from a testifying expert’s file.  

18. Parties may obtain discovery regarding any non-privileged matter that is relevant 

to the subject matter involved in the pending litigation. Fed.R.Civ.P. 26(b)(1). The information 

sought need not be admissible at trial as long as the discovery appears reasonably calculated to 

lead to the discovery of admissible evidence. Fed.R.Civ.P. 26(b)(1). Materials used, relied upon 

or reviewed by a testifying expert witness are wholly relevant to the subject matter of the 

pending litigation. It is the very reason parties are required to disclosure the facts and data 

contained within a testifying expert’s file.  

19. “Relevance” under Rule 26(b)(1) has been broadly defined to include “any matter 

that bears on, or that reasonably could lead to other matter[s] that could bear on any issue that is 

or may be in the case.” Oppenheimer Fund, Inc. v. Sanders, 437 U.S. 340, 351 (1978). 

20. As such, Plaintiff’s improper claims of relevance as a basis to conceal documents 

from Defendant must be stricken.  

D.  Plaintiff’s Improper Use of Rule 26(b)(4)(D) Governing Non-Testifying Expert 
Opinions as Basis to Remove Documents from their Testifying Experts File.  

 
21. Plaintiff claims that the removal of documents from their testifying expert witness 

file was justified because the opinions of a non-testifying expert are privileged. As this Court 
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knows, privileges can be waived by disclosing information to a testifying expert. Additionally, 

the documents improperly withheld do not constitute the opinions of a non-testifying expert. 

22. Rule 26(b)(4)(D) states: 

(D) Expert Employed Only for Trial Preparation. Ordinarily, a party may not, by 
interrogatories or deposition, discover facts known or opinions held by an expert 
who has been retained or specially employed by another party in anticipation of 
litigation or to prepare for trial and who is not expected to be called as a witness 
at trial. But a party may do so only: 
 
(i) as provided in Rule 35(b); or 
 
(ii) on showing exceptional circumstances under which it is impracticable for the 
party to obtain facts or opinions on the same subject by other means. 
 

 (Federal Rule of Civil Procedure 26(b)(4)(D)).  

23. Here, Defendant is  not seeking discovery of the non-testifying expert’s opinions 

but the materials contained within Plaintiff’s testifying expert’s file over which Rule 26(b)(4)(D) 

provides no privilege. The three categories of documents removed from Plaintiff’s testifying 

expert’s file including the following: 

a. Acknowledgement of Galler's October 29 email regarding the exemplar 

product; (Supp.  Log, Claim 3). 

b. Cristino's acknowledgement that exemplar product has arrived; (Supp.  

Log, Claim 4). 

c. Photographs of evidence and of the exemplar with no discussion of either. 

(Supp.  Log, Claim 6). 

24. These documents do not constitute the mental impressions of a non-testifying 

expert witness. Furthermore, even if they did, such a privilege would be waived when presented 

to a testifying expert for review.  
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25. Cristino testified that he did not know when he received the exemplar or where it 

came from during his deposition. This information is critical to evaluate the condition and 

history of the exemplar relied upon by Plaintiff’s testifying expert in formulating his opinions.  

Q.    And how did you acquire the exemplar meter panel? 
A.    Let's see.  The exemplar meter panel I received from a 

colleague. 
Q.    The name of the colleague? 
A.    Don Galler. 
Q.   And where does Mr. Galler work? 
A.    He works at MIT. 
Q.    Do you know how Mr. Don Galler obtained the subject 

meter panel? 
A.    No, sir, I don't. 
Q.   You don't know where he purchased it from or if he 

just had it on hand? 
A.    No, sir, I don't. 
. . . .  
Q.    Okay.  Do you have any documents that show when this 

exemplar meter panel was transmitted to you? 
A.    No, sir, I don't believe I do. 

    
(Cristino, pp. 65-67). 
 
 

26. Apparently, there were documents showing when and where the exemplar was 

received. However, that information was improperly concealed from this Defendant under a false 

claim of privilege.  

27. Plaintiff also withdrew an unknown number of photographs (with no discussion) 

that were contained in Cristino’s file. Apparently, these photographs were of an exemplar and 

perhaps showed testing that was done in support of Cristino’s opinions or that contradict his 

conclusions.  During Cristino’s deposition Defendant’s counsel was  improperly advised that no 

documents containing facts or data were removed.  

MR. ROSSI….And so I removed things that you are not 
entitled to see. 
MR. BARTON:  Well, what things would those be?   
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MR. ROSSI:  They are e-mails and some of his notes with 
regard to my conversations with him. 
MR. BARTON:  So if you sent him any correspondence 
suggesting he change his opinion or providing him with 
additional information that he may rely on that you have now 
removed from the file, I'm not entitled to that? 
MR. ROSSI:  No, I didn't remove any documents that 
identified facts or data that a party's attorney provided. 
MR. BARTON:  Again, I have not seen a privilege log.  You'll 
need to instruct him not to answer and I will call that up 
because I have no idea what you are talking about.   
 
BY MR. BARTON:  
 
Q.   How many documents did Mr. Rossi remove from your file 
today that he didn't want me to see? 
A.   I don't know. 
Q.   Were you there when he was removing documents from 
your file? 
A.   Yes, sir, I was. 
 

(Cristino, pp. 26-27). 
 

28. Through this process the unknown number of documents improperly removed 

from Cristiano’s file has increased from mere e-mails and notes of conversations with counsel, to 

photographs of evidence, documents confirming the purchase and transmittal of an exemplar, 

discovery responses, analysis of standards and the investigation process undertaken.  These 

documents are not privileged and call into questions the motivation of counsel in excluding them 

from Defendant’s review.     

E.  Improper Use of Rule 26(b)(4)(C) as Basis to Conceal the Facts, Data and 
Assumptions Relied Upon by Plaintiff’s Testifying Experts File.   

 
29. Rule 26(b)(4)(C) of the Federal Rules of Civil Procedure states: 

Trial-Preparation Protection for Communications Between a Party's Attorney and 
Expert Witnesses. Rules 26(b)(3)(A) and (B) protect communications between the party's 
attorney and any witness required to provide a report under Rule 26(a)(2)(B), regardless 
of the form of the communications, except to the extent that the communications: 

 
(i) relate to compensation for the expert's study or testimony; 
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(ii) identify facts or data that the party's attorney provided and that the expert 
considered in forming the opinions to be expressed; or 

 
(iii) identify assumptions that the party's attorney provided and that the expert relied on 
in forming the opinions to be expressed. 
 

 (Federal Rule of Civil Procedure 26(b)(4)(C) emphasis added).  

30. In this case, Plaintiff has claimed privilege under Rule 26(b)(4)(C) over nineteen 

(19) categories of documents that were removed from Cristino’s file on the morning of his 

deposition. Notably, the documents include non-privileged materials such as: 

a. Summaries of inspections of the subject product, (Supp.  Log, Claim 1); 

b. Photographs of an exemplar product, (Supp.  Log, Claim 6); 

c.  Direction from counsel to the testifying expert that the arrangement of the 

exemplar is incorrect, (Supp.  Log, Claim 7); 

d. Cristino’s handwritten notes regarding suggested testing of the exemplar, 

(Supp.  Log, Claim 8); 

e. Cristino’s handwritten notes concerning the type and size of the 

insulation2 used on the circuit breaker, (Supp.  Log, Claim 9); 

f. Cristino’s handwritten notices concerning x-rays of the evidence, model of 

the circuit breaker and time of outage, (Supp.  Log, Claim 10); 

g. E-mail communication concerning UL listing and technical information 

contained on Defendant’s web page concerning the subject product, 

(Supp.  Log, Claim 11); 

h. Cristino’s investigation report regarding his preliminary findings, (Supp.  

Log, Claim 12); 
                                                 
2 The presence of the insulation between the breaker and meter panel renders plaintiff’s theory even more 
implausible.  
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i. Correspondence regarding pre-suit investigation conducted by Plaintiff’s 

expert, (Supp.  Log, Claim 16); 

j. Cristino’s report concerning his investigation and evidence inspection, 

(Supp.  Log, Claim 17); 

k. Multiple requests from counsel regarding opinions concerning the cause of 

fire, (Supp.  Log, Claims 18, 19 and 20); 

l.  Communication advising the testifying expert that suit has been filed 

against Defendant, (Supp.  Log, Claim 21); 

m. E-mail communications requesting information regarding Cristino’s 

investigation, (Supp.  Log, Claims 22 and 23); 

n. Cristino’s report regarding his findings after the inspection of a CP&L 

transformer which was damaged on the day of the fire, (Supp.  Log, Claim 

24); 

o. Cristino’s report regarding cause of the fire, and notes concerning 

radiographs of evidence. (Supp.  Log, Claim 25). 

31. These documents are the very facts, data and assumptions produced to and relied 

upon by the Plaintiff’s testifying expert which this Defendant is entitled to review. These 

materials are not mere scheduling items but substantive information concerning the facts of the 

case and the basis for the testifying expert’s opinions.  

F.  Plaintiff’s Improper Use of Rule 26(b)(3)(B) to Claim All Communication with 
a Testifying Expert as the Mental Impressions of Counsel. 

 
32. The Plaintiff has cited Rule 26(b)(3)(B) as a basis to remove ten (10) documents 

from their testifying expert’s file. The Plaintiff claims that the communication contained within 

the testifying expert witness file is protected from disclosure because it constitutes the mental 
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impressions of counsel. However, Plaintiff fails to cite the entire rule, which excludes from such 

materials those documents discoverable pursuant to Rule 26(b)(4)—or material in the possession 

of the testifying expert.  

33. Rule 26(b)(3) states in pertinent part: 

(3) Trial Preparation: Materials. 

(A) Documents and Tangible Things. Ordinarily, a party may not discover 
documents and tangible things that are prepared in anticipation of litigation or for 
trial by or for another party or its representative (including the other party's 
attorney, consultant, surety, indemnitor, insurer, or agent). But, subject to Rule 
26(b)(4), those materials may be discovered if: 

(i) they are otherwise discoverable under Rule 26(b)(1); and 

(ii) the party shows that it has substantial need for the materials to prepare its case 
and cannot, without undue hardship, obtain their substantial equivalent by other 
means. 

(B) Protection Against Disclosure. If the court orders discovery of those 
materials, it must protect against disclosure of the mental impressions, 
conclusions, opinions, or legal theories of a party's attorney or other 
representative concerning the litigation. 

 (Federal Rule of Civil Procedure 26(b)(3)(B) emphasis added).  

34. Here the Plaintiff removed ten (10) documents from his testifying expert’s file 

claiming work-product. Those documents include the following: 

a. E-mail from Plaintiff’s counsel concerning the incorrect arrangement of a 

subject breaker and six photographs of the exemplar product—two of 

which were taken by the testifying expert; (Supp.  Log, Claim 7); 

b. The handwritten notes of Joseph Cristino concerning testing of the 

exemplar; (Supp.  Log, Claim 8); 

c. The handwritten notes of Joseph Cristino concerning the insulation of the 

circuit breaker; (Supp.  Log, Claim 9); 
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d. The handwritten notes of Joseph Cristino concerning the x-ray of evidence 

and model number of circuit breaker and time of outage; (Supp.  Log, 

Claim 10); 

e. E-mail exchange between Joe Cristino and Counsel for Plaintiff 

concerning the UL listing and technical information from Eaton’s website 

concerning the subject product as well as additional information needed by 

the testifying expert; (Supp.  Log, Claim 12); 

f. Questions/requests from Plaintiff’s counsel regarding pre-suit 

investigation and lab examination re cause of fire. (Supp.  Log, Claim 17, 

19, 20 and 23); 

35. The Federal Rules of Civil Procedure contemplate expansive expert discovery. 

Work product protection is afforded to communications between a party's attorney and an expert 

witness required to provide a report under Rule 26(a)(2)(B), unless the communications: “(i) 

relate to compensation for the expert's study or testimony; (ii) identify facts or data that the 

party's attorney provided and that the expert considered in forming the opinions to be 

expressed; or (iii) identify assumptions that the party's attorney provided and that the expert 

relied on in forming the opinions to be expressed.” Fed.R.Civ.P. 26(b)(4)(C)(i)-(iii).  

36. Rule 26(b)(3) does not provide work-product protection to all documents in the 

hands of a reporting expert, only those documents specifically covered by Rules 26(b)(4)(B) and 

(C). Powerweb Energy, Inc. v. Hubbell Lighting, Inc., 2014 WL 655206 (D.Conn. Feb 20, 2014) 

(copy attached as Exhibit E). 

37. Here, the Plaintiff has claimed correspondence and communication containing 

data, facts and assumptions relied upon by the expert constitute work product and the mental 
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impressions of counsel. These documents appear to reflect opposing counsel’s efforts to guide, 

direct and bolster the opinions and foundations of their testifying expert’s opinions and findings. 

As such, they do not enjoy the privilege afforded under the federal rules.  

G.  Plaintiff’s Improper Use of Rule 26(b)(4)(B) to Claim All Prior Investigation 
Reports and Materials as “Draft Reports”.  

 
38. Federal Rule of Civil Procedure 26(b)(4)(B) provides work product protection for 

“drafts of any report or disclosure required under Rule 26(a)(2)” 

39. The Plaintiff has abused the draft reporting privilege claiming preliminary 

findings, investigation materials and reports provided by their testifying expert witness were 

“required” under the rules and somehow constitutes “drafts” of his expert report. The Plaintiff 

claims these drafts were generated over a year before the Rule 26 report was prepared.   

40. In contrast, Cristino testified under oath that there were no draft reports. This it 

appears this claim of privilege was created in hindsight to justify the removal of various 

documents from their testifying expert’s file.  

BY MR. BARTON:   
 
Q.    And the question was, did you at any time submit any 

drafts to Mr. Rossi for his review? 
A.    Not that I recall. 
Q.    So in the past -- when did you begin drafting this report 

which is Exhibit 79? 
A.    What's the date on that?   
Q.    November 12 of 2012. 
A.    Probably within a few weeks of the date on that. 
Q.    Okay, within a few weeks.  Within two weeks of 

November 12? 
A.    I would say yes. 
Q.    Okay.  And as you sit here today, you can't recall if 

whether in the past five or six weeks you presented Mr. 
Rossi with any drafts of this report for his commentary 
or edits? 

A.    I don't believe I did, but that's, that's the fact. 
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(Christino, pp. 23-24 ) 

41.  The documents improperly removed from Plaintiff’s testifying experts file under 

a claim that they constitute “drafts” of the required expert report includes the following: 

a. A letter dated September 11, 2011 concerning the initial inspection of the 

subject breaker drafted one year and two months before his final Rule 26 

report was prepared. (Supp.  Log, Claim 16); 

b. An e-mail dated September 20, 2011 regarding the testifying expert’s 

findings from an evidence inspection—again over one year prior to the 

Rule 26 report being finalized. (Supp.  Log, Claim 18); 

c. An e-mail dated April 27, 2011 concerning an inspection of a CL&P 

transformer drafted one year, six months and sixteen days before the Rule 

26 report was finalized. (Supp.  Log, Claim 24); 

d. An e-mail from Plaintiff’s testifying expert dated April 28, 2011 

concerning the investigation and radiographs of evidence---again over a 

year and six months prior to the Rule 26 report being finalized. (Supp.  

Log, Claim 25); 

42. These documents are not drafts of the required expert report but instead reflect the 

investigation process of the testifying expert as well as the facts and data he relied upon in 

formulating his opinions. As such, these documents must be produced.  

 WHEREFORE, Defendant respectfully moves this Court to issue an Order Striking 

Plaintiff’s Privilege Log and compelling the production of all documents identified therein and 

for such other and further relief as this Court deems just. 
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      Respectfully submitted, 
 

EATON CORPORATION 
 
 
 
       By:  /s/  Jonathan T. Barton__________ 
      Jonathan T. Barton  (phv 05115) 

SANDBERG PHOENIX & von GONTARD P.C. 
600 Washington Avenue - 15th Floor 
St. Louis, MO  63101-1313 

      314-231-3332 
      314-241-7604 (Fax) 
      E-mail:  jbarton@sandbergphoenix.com 
 
 
      SIEGEL, O’CONNOR, O’DONNELL & BECK 

Glenn A. Duhl, ct03644 
150 Trumbull Street 
Hartford, CT 06103 
860-280-1215 
860-527-5131  (Fax) 
E-mail:  gduhl@siegeloconnor.com 
 

            

 

 

 

 

CERTIFICATE OF SERVICE 
 
 I hereby certify that on April 21, 2014, a copy of the foregoing Motion to Strike Privilege 

Log and to Compel was filed electronically and served by mail on anyone unable to accept 

electronic filing.  Notice of this filing will be sent by email to all parties by operation of the Court’s 

electronic filing system or by mail to anyone unable to accept electronic filing as indicated on the 

Notice of Electronic Filing.  Parties may access this filing through the Court’s CM/ECF System.   

   _/s/ Jonathan T. Barton _____________ 
    Jonathan T. Barton 

 

Case 3:11-cv-01741-CSH   Document 71   Filed 04/21/14   Page 16 of 16



Case 3:11-cv-01741-CSH   Document 71-1   Filed 04/21/14   Page 1 of 4



Case 3:11-cv-01741-CSH   Document 71-1   Filed 04/21/14   Page 2 of 4



Case 3:11-cv-01741-CSH   Document 71-1   Filed 04/21/14   Page 3 of 4



Case 3:11-cv-01741-CSH   Document 71-1   Filed 04/21/14   Page 4 of 4



Case 3:11-cv-01741-CSH   Document 71-2   Filed 04/21/14   Page 1 of 8



Case 3:11-cv-01741-CSH   Document 71-2   Filed 04/21/14   Page 2 of 8



Case 3:11-cv-01741-CSH   Document 71-2   Filed 04/21/14   Page 3 of 8



Case 3:11-cv-01741-CSH   Document 71-2   Filed 04/21/14   Page 4 of 8



Case 3:11-cv-01741-CSH   Document 71-2   Filed 04/21/14   Page 5 of 8



Case 3:11-cv-01741-CSH   Document 71-2   Filed 04/21/14   Page 6 of 8



Case 3:11-cv-01741-CSH   Document 71-2   Filed 04/21/14   Page 7 of 8



Case 3:11-cv-01741-CSH   Document 71-2   Filed 04/21/14   Page 8 of 8



Case 3:11-cv-01741-CSH   Document 71-3   Filed 04/21/14   Page 1 of 3



Case 3:11-cv-01741-CSH   Document 71-3   Filed 04/21/14   Page 2 of 3



Case 3:11-cv-01741-CSH   Document 71-3   Filed 04/21/14   Page 3 of 3



Case 3:11-cv-01741-CSH   Document 71-4   Filed 04/21/14   Page 1 of 12



Case 3:11-cv-01741-CSH   Document 71-4   Filed 04/21/14   Page 2 of 12



Case 3:11-cv-01741-CSH   Document 71-4   Filed 04/21/14   Page 3 of 12



Case 3:11-cv-01741-CSH   Document 71-4   Filed 04/21/14   Page 4 of 12



Case 3:11-cv-01741-CSH   Document 71-4   Filed 04/21/14   Page 5 of 12



Case 3:11-cv-01741-CSH   Document 71-4   Filed 04/21/14   Page 6 of 12



Case 3:11-cv-01741-CSH   Document 71-4   Filed 04/21/14   Page 7 of 12



Case 3:11-cv-01741-CSH   Document 71-4   Filed 04/21/14   Page 8 of 12



Case 3:11-cv-01741-CSH   Document 71-4   Filed 04/21/14   Page 9 of 12



Case 3:11-cv-01741-CSH   Document 71-4   Filed 04/21/14   Page 10 of 12



Case 3:11-cv-01741-CSH   Document 71-4   Filed 04/21/14   Page 11 of 12



Case 3:11-cv-01741-CSH   Document 71-4   Filed 04/21/14   Page 12 of 12



 

4084822.1 

 
UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF CONNECTICUT 
 

ACE AMERICAN INSURANCE 
COMPANY 
 
   Plaintiff,      
 
v. 
 
EATON ELECTRICAL, INC. 
 
   Defendant.      
 

) 
) 
) 
) 
) 
) 
) 
) 
) 
) 

 
 
 
 
 
Civ No. 3:11-CV-01741-CSH 
 
 
APRIL 21, 2014 
 

 
DEFENDANT EATON CORPORATION’S  

L. Civ. R. 37 AFFIDAVIT 

 I, Jonathan T. Barton, being duly sworn, depose and say: 

 1. I am over the age of eighteen, believe in the obligation of an oath, and file this 

affidavit pursuant to L. Civ. R. 37 as Defendant’s counsel in this case. 

 2. I certify that despite good faith efforts on my part with Plaintiff’s counsel in an 

attempt to resolve these issues, the parties are unable to resolve the issues in the accompanying 

Motion to Compel. 

 3. Following receipt of the Supplemental Privilege Log I engaged in a good faith 

attempt to resolve the discovery dispute though correspondence, e-mail communication and a 

telephone conference with opposing counsel pursuant to Local Rule 37.  (See Exhibit C, 

correspondence dated April 8, 2014 attached to Defendant’s Motion to Strike Privilege Log and 

Compel Production of Documents). The good faith attempts to resolve the discovery dispute failed 

necessitating the present motion. 

 In accordance with 28 U.S.C. § 1746, I certify under penalty of perjury that the foregoing 

is true and correct. 

Case 3:11-cv-01741-CSH   Document 71-6   Filed 04/21/14   Page 1 of 2



 

4084822.1 2 

 
Executed on April 21, 2014.  _/s/ Jonathan T. Barton______________ 
 Jonathan T. Barton 
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