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Final FBAR Regulations Offer Some Relief For Plan Sponsors, but Filing 
Obligations Remain 

April 7, 2011 

The Treasury Department has issued final regulations concerning the FBAR filings.  Some relief is provided for 

employee benefit plans and plan sponsors, but a blanket exemption is not provided. 

On February 24, 2011, a division of the United States Treasury Department issued final regulations (Final 

Regulations) concerning the Report of Foreign Bank and Financial Accounts, IRS Form TD-F 90-22.1 (FBAR).  

Although the Final Regulations provide some relief for employee benefit plans and plan sponsors, they do not provide 

a blanket exemption for benefit plans.  Thus, plan sponsors whose plans have foreign financial accounts should be 

aware of the upcoming June 30, 2011 filing deadline for 2010 filings.  

The following discussion is intended to describe the most significant aspects of the Final Regulations for plan 

sponsors. 

Background on FBAR Filing Requirements and Application to Pension Plan Sponsors 

Treasury rules require each U.S. person to file an FBAR by June 30 if the person has either a financial interest in or 

signature or other authority over foreign financial accounts that have an aggregate value exceeding $10,000 at any 

time during the prior calendar year.  Civil and criminal penalties can apply for the failure to file.  In addition, certain 

individuals with a financial interest in, or signature or other authority over, a foreign financial account could be 

required to indicate the relationship to the foreign account by checking a box on his or her Form 1040 (Schedule B). 

FBAR filing requirements can apply to plan sponsors and related individuals (plan filers).  For example, pension plans 

often invest in foreign bank accounts or offshore investment vehicles, such as foreign mutual funds, hedge funds, and 

private equity funds.  These foreign investments may come within FBAR’s use of the term foreign financial accounts.  

In addition, certain directors, officers, investment committee members, and other employees of a pension plan 

sponsor may possess authority to dispose of a plan’s assets.  

As we reported last year, the Treasury previously provided limited FBAR relief for plan filers.  Plan filers with 

signature authority over, but no financial interest in, a foreign financial account received a one-year extension of their 

filing deadline until June 30, 2011.  This relief applied, for example, to a plan’s investment committee members and 

in-house investment officers if they are authorized to move money from the plan’s trust.  In addition, the Treasury 
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ruled that plan filers with either a financial interest in, or signature or other authority over, a foreign commingled 

account other than a foreign mutual fund are not required to file FBAR for 2009 and prior years.  

What Do the Final Regulations Tell Plan Sponsors and Fiduciaries? 

Although the Final Regulations do not contain a blanket exemption for plan filers, the Final Regulations do provide 

certain relief for plan filers.  This relief includes: 

• Signature or Other Authority:Under proposed regulations published lat year (Proposed Regulations), 
the scope of the phrase “signature or other authority” over a foreign financial account was unclear.  The Final 
Regulations clarify that unless the foreign financial institution maintaining the foreign financial account will act 
upon a direct communication from an individual to dispose of the assets in the account, that individual does 
not have the necessary signature or other authority over the account to trigger FBAR filing requirements.  
Thus, plan filers such as retirement committee members or investment committee members who do not have 
such direct authority over the foreign financial account are not required to indicate on their personal tax 
returns that they have a relationship to a foreign financial account and need not file FBAR, assuming no other 
circumstance triggers reporting obligations.  However, this relief does not extend to a committee member who 
has authority to instruct the custodian or holder of the foreign financial account.  Similarly, as explained in 
more detail below, the Final Regulations make clear that U.S. persons with investments in a custodial (or 
“omnibus”) account that is maintained in the name of the custodial bank need not file FBAR for those assets. 
     

• Reportable Accounts:  The Final Regulations contain a broad definition of the types of foreign 
financial accounts that would trigger filing obligations for an individual, such as omnibus accounts maintained 
in the name of the global custodian that holds the account’s assets overseas.  The preamble to the Final 
Regulations clarifies that, unless the individual can access these custodial accounts directly, without going 
through the global custodian or investment manager, such individual would not have a reporting obligation for 
the account. 

• Foreign Hedge Funds and Private Equity Funds.  The Final Regulations do not address whether 
foreign hedge fund and private equity investments need to be reported.  As in the Proposed Regulations,  
Final Regulations reserve the treatment of these types of investments.  An FBAR is required for interests in 
commingled investment vehicles that are “mutual funds or similar pooled funds” if such funds are available to 
the general public and have regular net asset value determinations and redemptions.  Thus, the Final 
Regulations do not currently require FBAR filings for most foreign hedge funds and private equity funds 
because such funds are available only in private offerings. 

• Financial Interest:  Under the Proposed Regulations, an individual would have had a “financial 
interest” in a trust that the individual established and for which the individual appointed a so-called “trust 
protector” who is subject to the individual’s direct or indirect instruction.  It was unclear whether this condition 

http://www.mwe.com/�
http://www.mwe.com/�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/d5384565-a9c3-4a80-843d-8ae9974c2272.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/14e4914b-94cb-4801-b548-6b5c1fa73a50/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/d4e06126-bfab-4713-9f2d-b10ca83ef115.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/d7f3ffa6-bd1f-4055-93a8-4cc50d53a3e0/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/d73ac78f-00b3-459d-9078-4718c41a500d.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/b3f43ce0-784e-4a3d-bec4-7952103bfcce/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/78bd58b5-2d9f-46bd-9237-cd0e26136649.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/60c8b0f8-badd-486f-a2ae-731d99145cce.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/edc64bb6-82de-43ca-b21b-bbe6b9b26161.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/fa2f0972-3548-4a78-b7aa-8ca8cb391323/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/44fe7bdc-d977-4d68-b53e-ad6a51f26070.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/17cadc62-060d-4e27-9312-94d95e725bbe.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/dd158ef5-9817-4eb2-8e41-a293be535145/international/1.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/61f1c708-a6eb-4cf2-8e16-f4e1349ff2a3.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/32abcf6c-c82a-444b-b389-aa0d4e0a69e4.cfm�
http://www.mwe.com/index.cfm/fuseaction/offices.detail/object_id/c46d47fc-e9f5-4241-a005-716a663a6ab5.cfm�


 

 
 

 
 
MCDERMOTT W ILL &  EMERY                                                                                                                       WWW .MW E.COM 
 
Boston   Brussels   Chicago   Düsseldorf   Houston   London   Los Angeles   Miami   Milan   Munich   New York 
Orange County   Rome   San Diego   Silicon Valley   Washington, D.C. 
 
 

would apply to a pension plan sponsor who (in its corporate capacity) established a trust to hold the plan’s 
assets or appointed, for example, a committee or individual to monitor the trustee or relay instructions to the 
trustee.  The Final Regulations have eliminated the “trust protector” rule.  Thus, there is no filing obligation for 
plan sponsors on this point. 

• Continued Exemption for Plan Participants and Beneficiaries.  Like the Proposed Regulations, the 
Final Regulations specify that participants in, and beneficiaries of, retirement plans under Internal Revenue 
Code (Code) Sections 401(a), 403(a), and 403(b), as well as owners and beneficiaries of IRAs or Roth IRAs 
under Code Sections 408 and 408A, are not required to file an FBAR with respect to a foreign financial 
account held by or on behalf of the plan or IRA. 

Upcoming Filing Obligations 

The rules contained in the Final Regulations apply to FBAR filings required for the 2010 and future calendar years.  

However, the Final Regulations also state that plan filers who relied on previous Treasury guidance to defer their 

filing obligations last year (i.e., those plan filers with signature or other authority over, but no financial interest in, a 

foreign financial account) may apply favorable rules contained in the Final Regulations when determining whether 

they need to file by June 30, 2011 with respect to accounts maintained in calendar years before 2010. 

June 30, 2011 is the deadline for FBAR filings required for the 2010 calendar year and any applicable prior years.  

Plan sponsors should review plan investments for the existence of foreign financial accounts to determine filing 

obligations.  For example, special filing obligations apply to plan filers invested in a foreign mutual fund (even those 

with only signature authority over such an investment account).  

The material in this publication may not be reproduced, in whole or part without acknowledgement of its source and copyright. On the Subject is 
intended to provide information of general interest in a summary manner and should not be construed as individual legal advice. Readers should 
consult with their McDermott Will & Emery lawyer or other professional counsel before acting on the information contained in this publication. 
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