Kiwe & SPAanDIiNG

Tokyo Dispute Resolution

and Crisis Management Newsletter

o
P ——

Janury 2020

Tokyo Introduction:

In this January edition, we are
delighted to present legal and industry
updates from the firm’s global network
of offices. The selection is based
upon our experience of the wide
variety of issues faced by our clients in
their business operations and
investments around the world.

We hope that you enjoy the edition
and would welcome the opportunity to
discuss further any matters which
impact your business today.

Chris Bailey
Partner, Tokyo

+81 (0)3 4510 5603
cbailey@kslaw.com

John McClenahan
Managing Partner, Tokyo

+81 (0)3 4510 5601
jmcclenahan@kslaw.com

Directory Commentary:

“Named Most Impressive Firm in
International Arbitration by Global
Arbitration Review and International
Arbitration Practice of the Year by both
Law360 and Legal Business in 2019”

GAR, Law360 and Legal Business 2019

In This Issue:

Lead Article............. Page 1
Resources & Links.... Page 5
Our Team............... Page 6

Edition No. 38

Extensions to a Powerful Tool in the Pursuit of
Evidence in International Arbitration

US Court of Appeal Decisions on Title 28 of the United States Code
§ 1782

Introduction

Title 28 of the United States Code § 1782 (“§ 1782”) has always been a
powerful tool in the pursuit of evidence located in the United States for
use in foreign proceedings, and it has been well understood for some
time that § 1782 can be used in support of proceedings before foreign
courts.

Of great interest to parties involved in international disputes, the scope
of § 1782 was further considered in judgments handed down by the
United States Court of Appeals for the Second Circuit (the “Second
Circuit”) on 7 October 2019 and the United States Court of Appeals for
the Sixth Circuit (the “Sixth Circuit”) on 19 September 2019. The first
considered territorial issues surrounding § 1782 discovery, and the
second considered whether federal courts in the United States may
order parties to produce documents and testimony in support of private
commercial arbitrations overseas pursuant to § 1782.

Amongst other findings, the Second Circuit held that a district court is
not categorically barred from allowing discovery under § 1782 of
evidence located abroad. Of note here, the Second Circuit is a key
jurisdiction for § 1782 applications given the number of financial services
institutions maintaining offices and branches under its jurisdiction. A key
finding of the Sixth Circuit was that a DIFC-LCIA arbitration was a
proceeding in aid of which § 1782 discovery could be employed. The
decision creates the first circuit split on the issue of the use of § 1782 in
the context of international commercial arbitration and an opportunity for
the Supreme Court to weigh in and provide clarity on this issue for all
federal courts.

Both judgments are consistent with the clear trend among United States
federal courts favoring a broad interpretation of § 1782 and a liberal
granting of discovery for use before foreign tribunals. This in turn has
increased § 1782’s use and utility in connection with the litigation of
international disputes. Even if the links between the dispute and the
United States are not obvious, parties should be aware of the tactical
advantages of § 1782 discovery, particularly in the arbitral context,
where § 1782 is still infrequently used.

In this newsletter, we examine both judgments in greater detail.
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Second Circuit Affirms Broad International
Discovery

Introduction

On 7 October 2019, the the Second Circuit examined three
issues of first impression in the Circuit regarding § 1782
discovery.

First, the Second Circuit ruled that § 1782 contains
no “per se bar” to extraterritorial applications of §
1782, thus providing district courts discretion as to
whether to allow extraterritorial discovery under §
1782. In doing so, the Second Circuit joined the
Eleventh Circuit in finding that § 1782 authorizes
extraterritorial discovery.

Second, the Second Circuit clarified that § 1782’s
requirement that the party against whom discovery is
sought “resides or is found” in the relevant district is
satisfied if the district court can exercise personal
jurisdiction over that party consistent with federal due
process.

Third, the Second Circuit adopted a sliding-scale test
for determining whether the discovery sought is
sufficiently related to the § 1782 respondent’s
contacts with the forum to satisfy due process.

Background

Petitioners, a group of investment and asset management
firms and investors, initiated two separate applications
pursuant to § 1782 in the Southern District of New York
(the “SDNY”) seeking discovery from Santander and its
New York-based affiliate, Santander Investment Securities
(“SIS”), regarding the financial status of Banco Popular
Espariol, S.A. (“BPE”), which they proposed to use in
connection with various foreign proceedings.

Santander acquired BPE for just one Euro after Spain’s
national banking supervisory authority, the FROB, invited
several banks, including Santander, to submit bids for the
financially-distressed BPE within a twenty-four hour period.
As the only bank to put forward a bid, Santander’s one-
Euro bid was accepted on June 7, 2017. Fifty-five
Mexican investors (the “del Valle Ruiz Petitioners”), as
well as U.S. based investment and asset management
firms (the “PIMCO Petitioners”) suffered significant
financial losses due to the forced sale of BPE, and sought
to challenge the sale before the Court of Justice of the
European Union. The del Valle Ruiz Petitioners also
sought to challenge the sale in international arbitration
proceedings initiated against Spain.

Both sets of petitioners sought to obtain evidence under §
1782, filing applications in the SDNY. The del Valle Ruiz

Petitioners sought documents from Santander regarding
BPE’s liquidity position, the forced sale process, and
communications with regulators concerning BPE. The
PIMCO Petitioners sought similar documents from both
Santander and SIS. The SDNY denied the applications
seeking discovery from Santander on the ground that it
lacked personal jurisdiction over the bank, which is
headquartered and has its principal place of business in
Spain.

However, the court granted the PIMCO Petitioners’
application seeking discovery from SIS, Santander's New
York-based affiliate, even though the discovery in question
included documents located outside of the United States.
In partially granting the PIMCO Petitioners’ application,
Judge Ramos rejected Santander’s argument that § 1782
does not permit extraterritorial discovery.

Santander, the PIMCO Petitioners, and the del Valle Ruiz
Petitioners all appealed, and the appeals were
consolidated before the Second Circuit.

The Second Circuit’s Decision
The Second Circuit affirmed, holding that:

(1) § 1782’s requirement that a person or entity
“resides or is found” within the district in which
discovery is sought extends to the limits of
personal jurisdiction consistent with due process;

(2) the district court may exercise specific personal
jurisdiction over a § 1782 respondent if the
discovery sought “proximately resulted” from the
respondent’s contacts with the forum, except that a
“but for” causal relationship is sufficient if the
respondent has significant forum contacts, and

(3) § 1782 may be used to reach documents located
outside of the United States.

On the first question, Santander had argued that § 1782’s
“resides or is found” language would apply only in
instances where the respondent was subject to general
jurisdiction or where an individual was served, “and thus
tagged,” while physically present in the district, otherwise
known as “fag” jurisdiction. By contrast, Petitioners argued
that § 1782’s “found” language is coterminous with the
outer limits of personal jurisdiction consistent with due
process, including general and specific personal
jurisdiction.

The Second Circuit proceeded to conduct a de novo
determination of what “found” means in the context of §
1782, and noted that it “ha[d] repeatedly recognized
Congress’s intent that § 1782 be ‘interpreted broadly,
particularly in light of a district court’s broad discretion in
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“deciding whether, and to what manner, to order discovery
in particular cases.” Given § 1782’s “increasingly broad
applicability,” the Second Circuit found that § 1782’s
“resides or is found’ language “extends to the limits of
personal jurisdiction consistent with due process,” thus
rejecting Santander’s suggestion that only general
jurisdiction or “tag” jurisdiction are appropriate under §
1782.

Having established that § 1782’s “resides or is found”
requirement is coterminous with due process limitations,
the Second Circuit then examined whether specific
personal jurisdiction could be found over Santander. In
examining specific jurisdiction, the Court noted that it has
“always required some causal relationship between an
entity’s in-forum contacts and the proceeding at issue.”

The Court concluded that, in the context of third-party
discovery, the exercise of specific jurisdiction comports
with due process “where the discovery material sought
proximately resulted from the respondent’s forum contacts.”
However, if the respondent has “broader and more
significant” contacts with the forum, the petitioner “need
demonstrate only that the evidence sought would not be
available but for the respondent’s forum contacts.” Finding
that Santander had only minimal contacts with the SDNY,
and that the discovery sought by Petitioners was not
limited to documents proximately resulting from those
contacts, the Second Circuit affirmed the district court’s
dismissal of the petitions seeking discovery from
Santander.

Santander, arguing on behalf of SIS, did not challenge the
SDNY’s finding that SIS was subject to general personal
jurisdiction. Santander claimed, however, that some of the
material that would be responsive to the § 1782 order and
related subpoena was located in Spain, and claimed,
based on lower court decisions, that § 1782 does not
authorize a court to compel discovery of documents
located outside the United States.

The Second Circuit then examined in detail the Eleventh
Circuit’s decision in Sergeeva v. Tripleton Int’l Ltd., the first
Circuit case to rule on the issue of extraterritorial discovery
and § 1782. In that case, the Eleventh Circuit found that
because the Federal Rules of Civil Procedure govern
discovery under § 1782, and because the Federal Rules of
Civil Procedure authorize extraterritorial discovery of
documents as long as the documents are within a party’s
possession, custody or control, § 1782 would be governed
by the same standard.

The Second Circuit found this reasoning persuasive and
“join[ed] the Eleventh Circuit in holding that a district court
is not categorically barred from allowing discovery under §
1782 of evidence located abroad.” After finding no abuse

of discretion in the district court’s decision to grant
discovery against SIS, the Second Circuit affirmed.

Practical Considerations

The Second Circuit’s ruling on whether § 1782 allows for
extraterritorial discovery resolved an issue that had been
the subject of binary disagreement among the Circuit's
district courts. The Second Circuit is a key jurisdiction for
§ 1782 applications, given the number of financial services
institutions maintaining offices and branches under its
jurisdiction, and the court’s clarification of this issue is
consistent with the clear trend among federal courts
favoring a broad interpretation of § 1782. This trend has in
turn increased that statute’s use and utility in connection
with the litigation of international disputes.

Sixth Circuit Allows Discovery In Support of DIFC
Arbitration

On 19 September 2019, the Sixth Circuit has ruled that
federal courts in the United States may order parties to
produce documents and testimony in support of private
commercial arbitrations overseas pursuant to § 1782. It is
the first federal court of appeal to do so, and its decision
stands in conflict with prior decisions. This ruling
establishes a circuit split that will eventually require
resolution by the nation’s highest court.

Background

The case involved an arbitration administered under the
DIFC-LCIA Arbitration Rules between Saudi Arabian
company, Abdul Latif Jameel Transport Co. Ltd. (“ALJ”")
and U.S. company, FedEx, in respect of an agreement
whereby ALJ was to serve as FedEx’s delivery services
partner in the Kingdom. ALJ alleged that FedEx
International decided to nix the agreement without cause,
while FedEXx alleged unsatisfactory performance from ALJ.

Through its § 1782 petition, ALJ sought documents and
testimony from FedEx, headquartered in the United States,
regarding its role in the underlying negotiations and its
subsidiary’s decision to terminate the agreement with ALJ.
The Tennessee district court denied the petition on
grounds that the DIFC did not qualify as “a foreign or
international tribunal’ within the meaning of the statute,
and thus disclosure from FedEx was not permitted.

The Decision

In reviewing the district court’s determination that § 1782
did not permit discovery in aid of commercial arbitrations,
the Court of Appeals first noted that two other federal
Courts of Appeal - in National Broadcasting Co., Inc. v.
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Bear Stearns & Co., Inc. and Republic of Kazakhstan v.
Biedermann Int’l - had previously ruled on this issue,
holding that § 1782 did not permit discovery in aid of
private commercial arbitrations. Fifteen years later,
however, the United States Supreme Court issued its
decision in Intel Corp. v. Advanced Micro Devices, Inc.,
which generally broadened the scope of the statute’s
application.

With these precedents as a backdrop, the Sixth Circuit
proceeded to a de novo determination of whether § 1782
may be used in aid of private commercial arbitrations,
beginning with a textual analysis of the meaning of
“tribunal.” Examining the meaning of the word as used in
dictionaries, legal writings, and other parts of the statute,
the Court found no reason to exclude tribunals convened
in private commercial arbitrations. The Court further noted
that nothing in the Supreme Court’s decision in Intel would
preclude inclusion of commercial arbitral tribunals within
the universe of “foreign tribunals” that § 1782 was intended
to aid. Finally, the Court noted its disagreement with the
NBC and Kazakhstan decisions.

Having determined that DIFC-LCIA arbitration was a
proceeding in aid of which § 1782 discovery could be
employed, the case was remanded back to the Tennessee
district court to determine whether the other discretionary
requirements for § 1782 relief, stipulated in Intel were
satisfied, including whether the person from whom
discovery is sought is a participant in the foreign
proceeding, the nature of the foreign tribunal, the character
of the proceedings abroad, and the receptivity of the
foreign tribunal to judicial assistance from the United
States courts.

Although the Sixth Circuit’'s decision binds only courts
within its purview, the decision creates the first circuit split
on the issue of the use of § 1782 in the context of
international commercial arbitration, and an opportunity for
the Supreme Court to weigh in and provide clarity on this
issue for all federal courts.

Practical Considerations

§ 1782 has always been a powerful tool in the pursuit of
evidence located in the United States for use in foreign
proceedings. It has been well understood for some time
that § 1782 can be used in support of proceedings before
foreign courts.

The present decision reflects an ongoing trend favoring the
liberal granting of discovery for use before foreign tribunals
and makes clear -- at least within the Sixth Circuit -- that
the same reasoning also applies when the underlying
proceeding is a private commercial arbitration located on
foreign soil, such as the DIFC. Whether litigating or
arbitrating in the world’s financial centers, for and against

multinational parties, well-informed counsel should be
aware of the tactical advantages of §1782 discovery,
particularly in the arbitral context, where § 1782 is still
infrequently used.

Moreover, § 1782 may be utilized even if the links between
the dispute and the United States are not obvious. For
example, because U.S. dollar transactions all clear through
U.S. banks, discovery into money movements can be
obtained even where the parties themselves are not
operating in the United States. It pays therefore to know
that § 1782 may be used as a sword in a variety of
situations, but also to be aware that it might too be used
adversely.

About our Trial and Global Disputes Practice

The authors of this article, James E. Berger (Partner),
Charlene C. Sun (Counsel) and Thomas C. Childs
(Counsel) are lawyers at King & Spalding’s New York office.

Globally, King & Spalding has a preeminent Disputes practice
that comprises more than 600 lawyers in 20 offices,
combining strong litigation, arbitration, and regulatory
expertise with deep-seated experience in common and civil
laws. King & Spalding arbitrators and litigators have a passion
for winning cases and are recognized for our
accomplishments in hearing and the courtroom.

For International Arbitration, King & Spalding was recognised
as one of only three Band 1 International Arbitration firms in
Chambers Global 2018. In addition, our Asia team have been
recognised as elite international arbitration practitioners in the
region, earning top tier rankings in Chambers AsiaPacific. The
firm also placed second globally in Global Arbitration Review’s
“GAR 30” ranking, a guide to the world's leading international
arbitration practices. The GAR 30 highlighted the firm's large
portfolio of cases as counsel valued at over US$128 billion
and 78 pending cases as arbitrator, the highest of any law
firm. The GAR 30 commentary quotes King & Spalding’s
clients describing the firm’s practice as “the very best
arbitration law firm we have ever worked with,” “committed
and highly skilled,” “very pragmatic” and “amazing”.

As for US litigation, forty-four of our trial lawyers are named in
the prestigious The Best Lawyers in America. King & Spalding
has (including nine retired partners) 20 members of the
American College of Trial Lawyers, widely considered to be
the premier litigation, trial practice and ethics association in
the US. The partnership includes two past presidents, ten
active members and nine retired members of the American
College of Trial Lawyers. Thirty-nine of our litigation partners
are named as leaders in their field by Chambers USA.
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The following links provide access to further King & Spalding Dispute Resolution and Crisis Management

publications.

Legal Updates

US Supreme Court: U.S. Supreme Court Strikes
Down “Wholly Groundless” Exception Where Parties
Have Agreed to Arbitrate Arbitrators’ Jurisdiction

E-Discovery: Navigating the Changing Seas of E-
Discovery Ethics: Key Considerations for Counsel

Interim Measures: Challenging and Enforcing
Arbitration Awards: Enforcement of Interim Measures

Quantum Quarterly: Quantum Quarterly — The
Damages Newsletter

Ligquidated Damages: Maximizing Recovery of
Liquidated Damages

Germany: Ensuring a Predictable Arbitration
Framework - The German Courts' Take on Key
Provisions of German Arbitration Law

Climate Change: The ICC Releases Report on
Resolving Climate Change Disputes through
Arbitration

Mining: Arbitration of Social Disputes in
Connection with Mining Projects

Construction: Suitability of Arbitration Rules for
Construction Disputes

Asia Pacific: Mining Arbitration in the Asia-
Pacific

King & Spalding News

Market Recognition: Financial Times Recognizes
King & Spalding Among Most Innovative Law Firms in
North America

Market Recognition: King & Spalding Wins Two
Dispute Resolution Awards at 2019 American Lawyer
Industry Awards

Client Profile: K&S highlighted as a key firm for
Coca-Cola in a profile of the company's General
Counsel

Case News: Bruce Baber and Marisa Maleck represent
Google before the U.S. Supreme Court

Market Recognition: BTl Consulting Names
K&S a Top-Three Commercial Litigation
“Powerhouse” and “Awesome Opponent”

Market Recognition: U.S. News and Best
Lawyers Recognizes 41 King & Spalding
Practices in its 2020 “Best Law Firms” Guide

Case News: Firm Secures on behalf of Chevron
and Texaco in the California Second District
Court of Appeal

Partner Hire: King & Spalding Adds Noted Trial
Lawyer Steven Zager to Austin Office
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