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Global Spotlight on Labor Trafficking in Corporate 
Supply Chains—Know Your Obligations

Human trafficking is a global problem that is receiving the attention of legislators and law 

enforcement. Legislative efforts are focused largely on increasing corporate responsibility 

in the eradication of human trafficking. New legislation requires corporations to identify, 

examine, and eliminate the use of forced labor in their production and manufacture sup-

ply chains. Corporations now face the threat of civil and criminal ramifications for failing 

to comply with these new and heightened requirements.

This Jones Day White Paper describes the recent legislation in this area, sets forth the 

possible ramifications for failing to know and understand the corporate obligations, and 

analyzes the possibility of future legislation and litigation.
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A GLOBAL PROBLEM 

The fight to end human trafficking is one of the most impor-

tant legal and social causes of our time, and it is increasingly 

drawing the attention and inspiring the actions of a wide array 

of interested parties. Authorities in all branches of government, 

victims, lawyers, celebrities, community organizations, and the 

media are shining a spotlight on this global human rights issue. 

New and strengthened laws, allowing broader avenues for crim-

inal prosecution and stiffer civil penalties, are being proposed 

and enacted on a regular basis in legislatures around the world. 

Most recently, lawmakers have focused their attention on cor-

porations. Lawmakers and law enforcement are seeking to hold 

corporate entities responsible for forced labor used in their sup-

ply chains. U.S. corporate entities supplying Americans with their 

goods have routinely used a chain of foreign-based companies 

in the production of their goods. Whether it be an ingredient 

used in a food product sold at a large grocery supplier or a 

piece of leather sewn into a pair of shoes, foreign-based sup-

plies are often a necessary component to the manufacture, dis-

tribution, and sale of consumer goods. What is new and evolving 

is a corporation’s legal obligation to examine its chain—from top 

to bottom—to ensure that neither forced labor nor substandard 

labor conditions have been used by any link.

This new focus is for good reason. The International Labor 

Organization estimates that, as of September 2017, as many as 

24.9 million humans—adults and children—are the victims of 

forced labor across the world. The U.S. Department of Labor, as 

of September 2016, has identified 139 U.S. consumer products 

from 75 countries that were made with forced labor. No indus-

try is immune—affected industries include cell phones, leather, 

shoes, cars, shrimp, and chocolate, among many others. 

Given the scope of this problem and the potential for legal, 

financial, and reputational harm, all corporate entities should 

take steps to ensure that they are sufficiently aware of the 

nature and extent of any risks of forced labor in their supply 

chains and to responsibly address those risks as part of an 

overall compliance program. This White Paper sets forth: (i) 

legislative trends relating to combatting forced labor in supply 

chains; (ii) potential ramifications for failing to satisfy compli-

ance requirements; and (iii) an assessment of possible future 

developments in this area.

THE LAWS

California

Laws and ordinances targeted at eradicating forced labor in cor-

porate supply chains are being proposed and enacted at record 

speed. California was the first state to pass this type of legisla-

tion. The California Transparency in Supply Chain Act of 2010 (SB 

657) went into effect on January 1, 2012.1 The act requires retail-

ers and manufacturers that conduct business in California and 

have annual worldwide gross receipts exceeding $100 million to 

disclose on their websites the steps they have taken to eliminate 

labor trafficking from their direct supply chains.2 

Federal

The California Transparency in Supply Chain Act prompted 

action from lawmakers outside California (both elsewhere 

in the United States and globally). President Obama issued 

Executive Order 13627, titled “Strengthening Protections 

Against Trafficking in Persons in Federal Contracts,” in 

September 2012. The executive order was aimed at eliminat-

ing labor trafficking with respect to government contracts and 

requires all federal contractors and subcontractors to disclose 

antitrafficking efforts and cooperate fully with the federal gov-

ernment in investigations into whether forced labor was used 

in the companies’ supply chains.3

The Federal Acquisition Regulatory Council (“FAR”) enacted 

final rules to implement the executive order in 2015. The 

“Ending Trafficking in Persons”4 rule (“FAR Rule”) imposes 

requirements on all federal contractors, subcontractors, and 

their employees. First, the FAR Rule affirmatively prohibits 

covered entities from engaging in specific, trafficking-related 

activities, including destroying employees’ identification doc-

uments, using misleading or fraudulent recruitment policies, 

providing housing that does not meet delineated standards, 

failing to provide employees with contracts in their native lan-

guage, or failing to pay the cost of return transportation. The 

FAR Rule goes on to specify reporting requirements for all fed-

eral contractors. Federal contractors face additional reporting 

requirements if they become aware of credible violations of the 

above prohibitions. In such an instance, the contractor must 

notify (i) the agency inspector general; (ii) the agency official 

responsible for suspension and debarment actions; and (iii) if 

appropriate, law enforcement. The FAR Rule further requires 

contracting officers to report any allegations substantiated in 
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administrative proceedings regarding Executive Order 13627 

or the Trafficking Victims Protection Act.5 

There are additional requirements under the FAR Rule for federal 

contractors or subcontractors engaged in contracts or subcon-

tracts abroad involving services or supplies exceeding $500,000. 

The requirements include a compliance component and a certifi-

cation component. The compliance component requires covered 

entities to create and implement compliance plans targeting 

trafficking activities. The entities must publish the plans, once 

created, at their respective workplaces and on their websites.6 

These entities must also certify, prior to accepting an award, 

that they implemented a compliance plan meeting the FAR Rule 

requirements and, after conducting due diligence, either deter-

mined that, to the best of the contractor’s knowledge and belief, 

neither it nor any of its agents, subcontractors, or their agents are 

engaged in any trafficking activities, or the contractor took appro-

priate remedial and referral actions if any abuses were found.7

President Obama broadened the rules to government trade 

when he signed the Trade Facilitation and Trade Enforcement 

Act (“TFTEA”) into law on February 24, 2016. Generally, the TFTEA 

relates to border protection, trade enforcement, and trade eva-

sion. The TFTEA also reaches trafficking-related issues.8 

The TFTEA strengthens prohibitions on the importation of 

goods produced by forced or trafficked labor. Upon its pas-

sage, the TFTEA eliminated a so-called “consumptive demand” 

exception to the prohibition against importing merchan-

dise made by forced or indentured labor. The “consumptive 

demand” exception worked through a loophole that allowed 

the importation of such goods if the goods were not made in 

high enough quantities domestically to meet U.S. consumptive 

demands. Closing the loophole through TFTEA represents an 

effort to prevent goods produced through substandard work-

ing conditions from entering the United States, discouraging 

such conditions in working environments abroad.9 

Other State/Local Jurisdictions

With a goal similar to President Obama’s executive order, 

Maryland enacted House Bill 425 just one month after the 

executive order was issued. While that bill was ultimately invali-

dated as written,10 Houston has now followed suit with its own 

city ordinance, prohibiting any company with forced labor in its 

supply chain from doing business in Houston.11

Various attempts have been made to pass a federal equiv-

alent of these state, local, agency, and customs laws in the 

U.S. Congress. The Business Supply Chain Transparency on 

Trafficking and Slavery Act of 2014 (H.R. 4842) was introduced 

in the House on June 11, 2014. The bill would have required 

public corporations that have annual worldwide gross receipts 

of over $100 million to disclose steps they have taken to eradi-

cate labor trafficking both on their website and in their annual 

filings with the Securities and Exchange Commission.12 The bill 

was referred to a number of committees, but lost momentum 

and never made it to a vote in either house. The bill was intro-

duced on two more occasions (S. 1968, H.R. 3226) in 2015, but 

again did not make it to a vote.13 

Foreign Governments

Even more aggressive laws are being pursued globally. The 

United Kingdom, France, and the European Union have all 

recently passed supply chain legislation. Leading the pack, 

the United Kingdom passed the Modern Slavery Act of 2015, 

which provided that an organization covered under the act 

must publish a slavery and human trafficking statement on its 

website each fiscal year, detailing the steps, if any, the orga-

nization has taken to eliminate slavery and human trafficking 

from any part of its business.14 

The European Union’s Non-Financial Reporting Directive 

(Directive 2014/95/EU) went into effect in January 2017, requir-

ing large “public-interest”15 companies operating in Europe 

to disclose certain nonfinancial information, including the 

company’s policies relating to human rights.16 France passed 

the Corporate Duty of Vigilance Law in February 2017, which 

requires that large companies publish, establish, and imple-

ment a “vigilance plan,” describing the measures used to iden-

tify and prevent risks of serious infringements of human rights 

that result directly or indirectly from the company’s actions.17 

Both Australia and Hong Kong have announced plans to pass 

legislation requiring large corporations to issue a slavery and 

human trafficking statement.18

RAMIFICATIONS 

Companies that do not comply with the various supply chain 

transparency laws and do not take steps to prevent labor 
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trafficking are subject to significant legal consequences and 

related financial and reputational harm. Potential legal conse-

quences include class actions, shareholder derivative suits, 

enforcement actions from local attorneys general, and the 

potential for criminal ramifications. 

Private Plaintiff Class Actions

Private plaintiffs began filing putative class actions against 

corporations for utilizing supply chains tainted with labor traf-

ficking and for failing to notify their consumers in 2015.

In the first wave of suits, private plaintiffs brought putative 

class actions against large chocolate manufacturers, alleg-

ing violations of California’s Unfair Competition Law, Legal 

Remedies Act, and False Advertising Law due to the compa-

nies’ failure to disclose on product packaging that a product, 

or ingredients in the product, may have been sourced using 

forced labor.19 Each of the claims was dismissed. The courts 

reasoned that the presence of labor trafficking did not pose 

safety concerns for consumers,20 the California consumer stat-

utes did not require the disclosure of such information,21 and 

compliance with the California Transparency in Supply Chain 

Act created a “safe harbor.”22 

Private plaintiffs have also initiated litigation to scrutinize the 

online disclosures that corporations make under the California 

Transparency in Supply Chain Act. In a complaint filed against 

a large wholesale grocer, plaintiffs alleged that the grocer 

knew of labor trafficking in its supply chain and, therefore, 

the statement on its website that it had a corporate policy 

of prohibiting human rights abuses in its supply chain was 

false and misleading.23 The plaintiffs claimed that the allegedly 

misleading statement violated California’s Unfair Competition 

Law, Legal Remedies Act, and False Advertising Law.24 The 

district court dismissed the claim, reasoning that the plaintiffs 

failed to establish reliance, since they did not claim to have 

read and relied on the grocer’s statement on its website.25 The 

Ninth Circuit upheld, but found that the disclosure was not 

required because it did not go to the “central functionality” of 

the product.

While none of these complaints survived the defendants’ 

dispositive motions, new plaintiffs will likely continue to test 

legal theories to find means by which to recover damages 

from corporations that may have used labor trafficking in their 

supply chains.

One such suit is currently pending in the District of 

Massachusetts—a class action suit filed against a large choc-

olate manufacturer, seeking to hold the manufacturer account-

able for the use of child labor in its production of cocoa.26 

Industry experts are watching this case closely, as it could be 

the first to survive the pleadings stage.

Shareholder Derivative Suits

Corporations that fail to take appropriate steps to eliminate 

labor trafficking from their supply chains may also face share-

holder derivative suits. In one such instance, the shareholders 

of another large chocolate manufacturer filed suit, demanding 

inspection of the company’s books and records to determine 

whether the corporation’s supply chain involved labor traffick-

ing.27 The court dismissed the complaint, finding that the share-

holders failed to allege sufficient facts to provide a credible 

basis for the court to infer corporate wrongdoing.28 The court 

found that although the shareholders alleged facts that sug-

gested wrongdoing within the cocoa supply chain generally, 

the shareholders failed to allege facts suggesting illicit activity 

within the supply chain of the specific corporation at issue.29 

Although it resulted in a dismissal, this case demonstrates the 

viability of a derivative complaint directed at a company whose 

shareholders could allege facts sufficient to support an infer-

ence that the corporation facilitated human trafficking. 

Attorney General Enforcement Actions and Debarment

The California Attorney General has not yet initiated an action 

for failure to comply with the California Transparency in Supply 

Chain Act. Instead, the attorney general’s office has focused on 

educating companies about best practices for compliance. For 

example, in April 2015, the attorney general issued a resource 

guide with information on the act and recommendations for 

how to comply with the act. The office also sent a letter to over 

1,000 corporations, stating that they may be subject to the act’s 

requirements and listing the type of information that must be 

disclosed. The UK Department of Justice, on the other hand, 

has taken a more aggressive approach to policing the Modern 

Slavery Act, initiating 51 prosecutions under the act in 2016.30 

While there have been no public debarment actions, the pros-

pect of debarment looms as a potential consequence for 

companies that work with or for government entities and fail 

to comply with applicable supply-chain laws. Even more impor-

tantly, companies that do not proactively deal with their supply 

chain issues will not receive federal contracts or subcontracts.
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WHAT’S NEXT 

The focus on corporate supply chains is not going away. 

Additional countries, states, and local governments will no 

doubt pass new laws requiring action by corporations. It is quite 

probable that a federal supply-chain law will also be passed, 

resulting in the extension of compliance requirements to all U.S.-

based companies. Plaintiffs’ lawyers will continue to put forth 

legal theories in new suits against companies, alleging unlawful 

supply chain practices. Law enforcement has begun by tak-

ing action against corporate entities responsible for facilitating 

sex trafficking—and stepped up enforcement of labor traffick-

ing will most certainly follow. And, of equally critical importance 

for companies, young consumers are paying close attention to 

matters of social responsibility and will make purchasing deci-

sions heavily motivated by their understanding of the compli-

ance practices and attitudes of prospective sellers. 

What this means is that companies should assess their existing 

compliance programs, if any, and take appropriate action, as a 

matter of law, responsible governance, and good business. If 

no compliance program relating to forced labor is in place, one 

should be developed and implemented with dispatch. If such 

a compliance program is in place, it should be evaluated on a 

regular basis in light of relevant developments and updated 

with enhanced compliance measures where necessary. 

Companies should be aware of the opportunities for assistance 

in navigating these areas from various nongovernment organiza-

tions, including the Responsible Business Alliance. Companies 

should consult with counsel and labor experts, including the 

nongovernment agencies, to fully understand the ramifications 

of this issue. Those that fail to understand the scope of the 

problem and fail to establish and tailor compliance efforts to 

these burgeoning legal requirements not only risk sanctions 

and legal action, but face real business concerns as consum-

ers will increasingly demand an understanding of where their 

products came from and who worked to make them.
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