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Coronavirus & Construction Contracts
Causation, Force Majeure and Notice Provisions

Introduction

Large construction projects, by their very nature, carry significant
commercial and financial risk for the parties involved. Contributing to this
overall risk is the reality that an act of nature or other circumstance
beyond the reasonable control of the parties can be a real impediment to
the timely and successful completion of a project. A topical example is
the Coronavirus (COVID-19) outbreak that is currently sweeping across
the globe, affecting the ability of parties to perform their contractual
obligations, for reasons that include a lower demand for certain goods
(e.g., fuel), mandatory quarantine, health of workers and travel
restrictions.

It is therefore no surprise that force majeure clauses in construction
contracts, as well as other types of clauses that excuse non-
performance, are of particular significance to parties seeking to agree to
an appropriate and fair risk allocation for force majeure — a concept
which is based on the reasonable and understandable concern of a
commercial party that it should not be required to comply with its
contractual obligations if its performance is prevented by unexpected
circumstances beyond its control.

In addition, it is commonplace for construction contracts on major
projects to include mechanisms for contractors to claim extensions of
time and/or additional payment from owners. These construction
contracts generally require contractors to give notice of the matters
relevant to their claim in writing within a specified period from when an
event which gave rise to the claim has occurred.

In this newsletter, we examine the recent cases from the courts in
Australia, England & Wales and Northern Ireland, as well as provisions
of the 2017 Suite of FIDIC contracts, that consider these issues of
causation, force majeure and notice in the context of construction
contracts.

A. Causation and Force Majeure in Construction Contracts
1. Introduction

The intention of force majeure clauses is to allocate the risk of
unexpected circumstances beyond the control of the parties, but the

reality is that the clauses carry layers of contractual complexities with
respect to causation that are often the subject of vehement disagreement

ABU DHABI - ATLANTA - AUSTIN - BRUSSELS - CHARLOTTE - CHICAGO - DUBAI - FRANKFURT - GENEVA - HOUSTON -
LONDON - LOS ANGELES - MOSCOW - NEW YORK - PARIS -
RIYADH (AFFILIATED OFFICE) - SAN FRANCISCO - SILICON VALLEY - SINGAPORE - TOKYO - WASHINGTON, D.C.



KING & SPALDING

Tokyo Dispute and Crisis Management Newsletter

by parties. This can be somewhat inevitable where a
force majeure event carries with it many millions of
dollars in liability, and the relevant provision is open to
more than one construction.

Below is a brief examination of two recent judgements
handed down in England and Wales, which highlight the
importance of careful and considered drafting in order to
accurately reflect the expectations of the parties when it
comes to force majeure.

2. Classic Maritime Inc v Limbungan Makmur SDN
BHD [2019] EWCA Civ 1102

Following the bursting of a dam in Brazil, the shipowner
(Classic) claimed against the charterer (Limbungan) for
its failure to deliver a number of shipments in accordance
with the parties’ agreement. The charterer argued that it
was excused from performing the contract by virtue of the
operation of an “exceptions clause” in the contract.

The shipowner contended that the exceptions clause did
not apply because the charterer would not have been in
a position to provide the shipments even if the dam had
not burst. In other words, the charterer could not
establish that it would have been in a position to provide
the shipments “but for’ the dam bursting. In response, the
charterer relied on a line of judicial authority to support
the principle that force majeure clauses do not require
the affected party to satisfy the “but for” causation test.

The Court of Appeal disagreed with the charterer and
held that there was no general rule for the construction of
force majeure clauses. Further, the Court held that even
though the exceptions clause in question bore some
resemblance to a typical force majeure clause, the key
issue was whether properly construed, the exceptions
clause excused the charterer’s non-performance of the
contract in the circumstances.

The Court decided that it did not, and that the use of
certain causal language in the clause such as “resulting
from” and “directly affect’ introduced a causation
requirement that the charterer was unable to establish.

3. Seadrill Ghana Operations Limited v Tullow
Ghana Limited [2018] EWHC 1640 (Comm)

Ghana granted Tullow concessions in relation to two
offshore petroleum fields. Tullow hired a rig from Seadrill
at a daily rate and agreed to provide Seadrill with drilling
programmes.

Tullow intended to use the drill in two fields, TEN and
Jubilee, but was ultimately unable to do so as the work
for the rig dried up. The force majeure clause in question
contained a causation requirement in the following terms:

“if and to the extent that fulfillment has been delayed or
temporarily prevented by an occurrence...”.

The Court found that there were two causes of Tullow’s
inability to utilise the rig as intended. The first cause was
a drilling moratorium imposed by Ghana, preventing
Tullow from (new) drilling in TEN and which constituted a
force majeure event under the contract. The second
cause was an unrelated lack of Government approval of
the further development in the Jubilee field.

The Court held that the ultimate inability by Tullow to use
the rig was due to the Government’s lack of approval for
the Jubilee field, which placed a much greater
impediment on Tullow’s future plans than the moratorium.
This was because immediately prior to and after the
moratorium, Tullow planned to finish and complete
minimal work in the TEN field and to then move the rig to
Jubilee to drill new wells.

As a result, Tullow was not entitled to terminate the
contract pursuant to the force majeure provision in the
contract.

4. Insight

The operation of a force majeure or similar contractual
provision will depend on the particular wording used in
the contract, and parties should expect to be held to that
wording.

With this front of mind, the importance of carefully
constructed and thoroughly considered force majeure
clauses in construction contracts cannot be understated,
and has been especially highlighted by the quick and
significant impact that the Coronavirus outbreak has had
on global financial markets, and the ability of parties to
perform their contractual obligations. The recent
judgments of Classic Maritime and Seadrill Ghana arose
out of potential ambiguities in the relevant contractual
clauses, and both judgements resulted in catastrophic
financial consequences to the unsuccessful party.

In particular, the cases how that it is well worth taking the
time to address causation expressly in force majeure
provisions in construction contracts, including whether
the affected party is required to establish a “but for’
causal link, and what should occur if two events
constitute effective causes, where one of those causes
constitutes a force majeure event and the other does not.

B. Complying with Notice Provisions in
Construction Contracts

1. Introduction

Construction contracts often include mechanisms for
contractors to claim extensions of time and/or additional
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payment from owners. These provisions generally
require contractors to give notice of the matters relevant
to their claim in writing within a specified period from

when an event which gave rise to the claim has occurred.

A typical example is Clause 20 of the Suite of FIDIC
contracts.

Provided below are case summaries of recent decisions
from the courts of Northern Ireland, England and Wales
and Australia that highlight the importance of complying
with notice provisions in construction contracts. The
case summaries demonstrate that a failure to comply
with notice provisions could cause a contractor to forfeit
entitlement to relief under a contract.

2. Northern Ireland: Glen Water Ltd v Northern
Ireland Water Ltd

In the 2017 case of Glen Water Ltd v Northern Ireland
Water Ltd, the High Court of Justice in Northern Ireland
considered whether Glen Water Ltd (“GW”), the
contractor, notified its claims against Northern Ireland
WaterlLtd (“NIW”), the owner, in compliance with the
relevant notice requirements under the contract. The
Court held that the notice letter relied upon by GW did
not constitute a valid notice under the relevant
contractual notice requirements.

In the court proceedings against NIW, GW argued that it
had provided valid notice by letter and that the details of
the claim were provided in a subsequent meeting. Both
parties accepted that valid notice of the claim was a
condition precedent to GW’s recovery of compensation
from NIW. The issue to be determined was whether
GW’s letter amounted to a valid notice of a compensation
event.

In determining that the letter was not a valid notice,
Justice Keegan made the following noteworthy points:

1) The burden is on the party making the claim to
establish that the relevant notification complied
with the relevant contractual provisions.

2) A notification should be clear and unambiguous.

3) The fact that NIW may have anticipated a claim
in the future, as it had knowledge of an issue in
relation to the pressure steam system, does not
equate to notification of an actual compensation
event.

4) Meeting minutes did not constitute a proper
notification of a claim.

5) The fact that GW did not rely on its letter in the
adjudication is significant.

3. England & Wales: Van Oord UK Ltd and Another
v Allseas UK Ltd

The courts of England and Wales, and Northern Ireland
have frequently taken similar approaches to issues of
contract law, such as the need to comply with contractual
notice requirements.

In fact, in the (older) 2015 case of Van Oord UK Ltd and
Another v Allseas UK Ltd, Justice Coulson of the
Technology and Construction Court of England and
Wales determined that the contractual claims made by
the subcontractor, Allseas UK Ltd (“Allseas”), against the
contractor, Van Oord UK Ltd, were barred because
Allseas had failed to comply with notice provisions under
the relevant subcontract.

The Court deemed that the notice provisions were a
condition precedent to the claims made by Allseas under
the subcontract. The Court identified that Allseas had
failed to submit its claims notices with the mandatory
information and within time limits required under the
subcontract’s notice provisions.

4. Australia: CMA Assets Pty Ltd v John Holland
Pty Ltd [No 6]

In the 2015 case of CMA Assets Pty Ltd v John Holland
Pty Ltd [No 6], the Supreme Court of Western Australia
held that contractual notice requirements to claim for
extensions of time should be applied strictly. On this
basis, the Court found that CMA Assets Pty Ltd, the sub-
contractor, was barred from making its claims for
extensions of time as it had failed to submit its notices for
extensions of time within the time prescribed in the
relevant subcontract.

In handing down the judgment, Justice Allanson made
the following points:

1) Where the parties to a contract have agreed on a
procedure for how notice is to be given, the
notice requirement is not limited to the owner
being notified of the likelihood of delay. The
parties are required to comply with the terms to
which they agreed.

2) A strict construction of a notice requirement for
an extension of time may create a harsh result,
but it is not without purpose or absurd.

5. FIDIC Contracts

The importance of complying with notice provisions in
construction contracts also applies to the 2017 Suite of
FIDIC contracts. The claims provisions set out in the
2017 Suite of FIDIC contracts, namely Clause 20,
stipulate two requirements that the claiming party,
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whether it be an employer or a contractor, must follow in
order to bring a “Claim’:

1) First, the claiming party must provide an initial
“Notice of Claim” to the Engineer (or the “other
Party” under the Silver Book) within 28 days; and

2) Second, the claiming party must provide “a fully
detailed Claim” within 84 days (or a time agreed
between the parties), including a statement of the
contractual or other legal basis of the Claim.

However, FIDIC has also attempted to ‘balance’ the
potential severe consequences of failing to comply with
the above requirements by requiring certain actions to be
taken by the party receiving the Claim. If the Engineer
(or the other Party under the Silver Book) is of the view
that a Notice of Claim or fully-detailed Claim has been
submitted out of time, it must notify the claiming Party
within 14 days of receiving of the Notice of Claim or
expiry of the fully detailed Claim time limit. Absent such
notice from the Engineer or other Party, the claiming
party’s Notice of Claim is deemed to be valid.

6. Insight

It is evident from the above cases that it is important for
contractors and subcontractors to comply with notice
requirements in construction contracts. However, due to
the nuances of the various governing laws, it is important
that contractors and subcontractors, as well as owners
on the receiving end of claims from contractors, obtain
specialist legal advice regarding their specific
circumstances.

About our Engineering and Construction Disputes
Practice

King & Spalding’s Engineering and Construction Disputes
Practice is nationally and internationally recognized for its
ability to try the most difficult, high-stakes cases and win.
We specialize in energy-related projects and represent
some of the world’s largest enterprises in disputes
concerning pipelines, gas plants, power plants, refineries,
offshore platforms, wind farms, LNG facilities, and other
oil and gas infrastructure projects.

Our teams of experts have in-depth experience in the
construction and engineering industries, with many of our
lawyers having dual qualifications as engineers or
architects. We have over 50 construction lawyers in the
firm based in our worldwide network of offices, giving
King & Spalding one of the broadest and deepest
benches of construction and engineering lawyers in the
world. We help our clients achieve the resolutions that
are most beneficial to their business goals. We are
trusted with bet-the-company disputes ranging from $10

million to beyond $10 billion by some of the world’s
largest enterprises in international litigation, arbitration
and mediation and before dispute boards.

King & Spalding lawyers also work as “Project Counsel’
with clients during the execution of their projects to
manage issues as they arise, ensuring that our clients’
interests are fully protected and they are in the best
position possible to amicably resolve issues.

About our Coronavirus Task Force

King & Spalding has created a Coronavirus Task Force
to coordinate and inform our responses to the increasing
volume of inquiries we are receiving from our clients. In
addition, our Coronavirus Task Force site (click here)
and Coronavirus Business Recovery — Return to Work
hub (click here) are being regularly updated with new
material.

The task force includes partners from teams that can
advise clients on short- and long-term Coronavirus issues,
including: (i) our Crisis Practice, regarding incident
response, strategic planning and related communications
and government-facing matters; (ii) our International
Arbitration and Litigation Practices, regarding contractual
concerns (force majeure, terminations, enforceability,
penalties, reps and warranties, etc.) and other liability risk
factors; and (iii) our Insurance Coverage Practice,
regarding implications for insurance coverage (D&O,
CGL, event cancellation, other policies), notice of claims,
loss documentation and mitigation factors.

About the Author: Emerson Holmes

Emerson Holmes specializes in construction and
engineering disputes in the infrastructure and oil and gas
sectors throughout Asia, Australia, Europe, the Middle
East and Africa. He is recognized for Singapore
Construction in the Chambers Asia-Pacific guide.

Emerson represents and advises employers, contractors,
subcontractors and consultants in construction,
engineering and infrastructure project disputes. Project
types include power plants, liquefied natural gas facilities,
mines, railways, airports, reclamations, floating
production storage and offloading facilities, pipelines,
petrochemical works and traditional buildings. Emerson
works with clients that have used one of the major forms
of international construction contracts, including FIDIC,
ICE, IChemE and NEC, as well as other contract forms
popular in Asia and Australia.
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The following links provide access to further King & Spalding Dispute Resolution and Crisis Management
publications.

Legal Updates

Coronavirus & Energy Project Construction: Mitigating Risk: Mitigating the Risk of Contractor
Navigating Governmental Stay At Home Orders in Default
Energy Project Construction

Energy Sustainability: Facilitating Energy
Sustainability: Procurement of Renewable or
Certified Sustainable Natural Gas

Coronavirus & Litigation Risks: Litigation Risks For
Energy Company Executives During Bankruptcy

Coronavirus & Energy Transition: Beyond
Coronavirus: How to Plan for the Future of Energy
Transition

Coronavirus & D&O Coverage: D&O Coverage for
Coronavirus-Related Lawsuits

Coronavirus & E&P Sector: Tackling the Massive Energy Explosion: Energy Explosion: 10 Trends

Challenges Facing Asia’s E&P Sector to Watch in Energy Restructuring
Coronavirus & Offshore Platform Safety: Ensuring Coronavirus & Oil and Gas: Oil and Gas
Offshore Platform Safety During The Pandemic Incident Command and Coronavirus

King & Spalding News

Market Recognition: King & Spalding Wins Chambers  Market Recognition: King & Spalding Earns Top
Asia-Pacific’s Singapore Arbitration Firm of the Year Rankings in Chambers USA 2020 Guide
Award

Market Recognition: Latin Lawyer 250
Recognizes King & Spalding Among the Region’s
Leading International Law Firms

Market Recognition: Best Lawyers Recognizes Asia-
based King & Spalding Lawyers in its 2021 Guides

Commentary: Richard Nelson Explains Why
Force Majeure Claims have Exposed the
Inadequacies of Long-Term LNG SPAs

Case News: King & Spalding Secures Injunction
Preventing Expert from Acting in Arbitration

Partner Hire: A 13-Partner Disputes &
Investigations Team Joins The Firm in Los
Angeles and San Francisco

Partner Hire: Construction Disputes and International
Arbitration Partner Stephen O'Neal Joins The Firm
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Global Contacts (with links to curricula vitae)

Global Arbitration Leadership

[} e

Chris Bailey Ed Kehoe John Savage, QC** Wade Coriell
England & Japan* New York Office London Office Singapore Office
Head of Tokyo Head of America Head of EMEA Head of Asia

The Regional Asia Disputes Team

dh  ain

Emerson Holmes (Partner) Peter Chow (Partner) Elodie Dulac (Partner) Simon Dunbar (Partner)
English Barrister Singapore France & Cambodia* New York & England
Construction Trial and Global Disputes Investor Treaty Commercial

A &

Peter Brabant (Counsel) Manuel Bautista, Jr. (Counsel) Donny Low (Senior Attorney) Anisha Sud (Senior Associate)
Singapore New York & Philippines New York & Australia Texas

Trial and Global Disputes Commercial Anti-trust & Investigations Trial and Global Disputes
L&

Kevin Lim (Senior Associate) Hanna Azkiya (Associate) David Park (Associate) Xiaomao Min (Associate)
Singapore Indonesia Australia China

Trial and Global Disputes Bahasa Indonesia Korean Mandarin

Construction Disputes Partners

g

Mike Stenglein Adrian Cole James Castello David Kiefer
Austin / Houston Abu Dhabi Paris New York / Houston

Steve O’Neal Craig Ledet Jan Schaefer Marc-Oliver Langlois
San Francisco / London Houston Frankfurt Paris

* Registered Foreign Lawyer
** Queen’s Counsel
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